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2090.  Obligations  of  gratuitous  carrier  who  has  begun  to 
carry, 

2085.     The  contract  of  carriage  is  a  contract  for  Contract  of 

carriage. 

the  conveyance  of  propeixy,  persons,  or  messages,  from 
one  place  to  another. 

Note. — The  contract  of  carriage  is  well  defined  and 
explained  in  Edwards  on  Bailm.,  pp.  467-8,  in  the  fol- 
lowing language:  **  The  law  has,  indeed,  always  recog- 
nized the  existence  of  a  contract^  whilst  it  has  at  the 
same  time  declared  the  obligation  of  the  carrier  to  bo 
a  public  duty,  by  allowing  the  plaintiff  to  vary  the 
form  of  his  action,  according  to  the  circumstances  of 


4  Civil  Code. 

the  case,  and  for  the  greater  convenience  of  the  party 
injured." — Boson  vs.  Sandford,  1  Salk.,  p.  440;  Buddie 
vs.  Walson,  6  Term.  R.,  p.  369;  Dickson  vs.  Clifton,  2 
Wilson,  p.  319;   Dale  vs.  Hall,  1  Willis  R.,  p.  282. 
**'  It  has  also  discountenanced  and  discouraged  limita- 
tions of  his  liability  by  special  agreements.    The  per- 
mitting him  to  be  chaigei  in  contract,  as  well  as  in 
tort,  is  founded  on  a  clear  principle  of  mutual  equity; 
that  there  should  be  a  consideration  adequate  to  the 
risk  on  the  one  side,  and  due  precaution  and  diligence 
exerted  on  the  other." — Jeremy  on  Law  of  Car.,  p. 
36.    **  In  every  contract  for  the  carriage  of  goods  for 
hire,  it  is  a  part  of  the  carrier's  contract^  implied  by 
law,  that  he  will  provide  proper  carriages  or  vessels  in 
all  regpects  adequate  for  the  business  or  employment 
in  which  he  is  engaged.*' — Lyon  vs.  Wells,  5  East  R., 
p.  428.    "  For,  in  general,  he  must  answer  for  the  goods 
Intrusted  to  him,  and  deliver  them  safely  at  their  place 
of  destination,  unless  excused  by  showing  a  loss  for 
which  he  is  not  responsible." — Story  on  Bailm.,  Sec. 
649;  Edwards  on  Bailm.,  pp.  467-8.    "There  being  no 
special  agreement,  the  law  charges  him  with  the  safe 
custody  of  the  goods  as  an  insurer;  and  as  he  accepts 
them  for  transportation,  he  is  bound  to  deliver  them 
safely  at  the  place  to  which  they  are  addressed,  pro- 
vided it  be  on  or  at  the  end  of  his  route." — Id.;  Door 
vs.  N.  J.  Steam  Navigation  Co.,  4  Sand.  R.,  p.  136. 
On    the   subject   of  special    contracts,  see   Edw.  on 
Bailm.,  p.  468;  Story  on  Bailm.,  Sec.  549.    The  pre- 
ceding is  applicable  to  common  carriers  of  goods,  but 
may  generally,  under  the  limitations  provided  in  each 
of  the  succeeding  chapters,  apply  as  well  to  all  kinds  of 
carriers,  so  far  as  the  contract  is  concerned,  for  the  car- 
riage of  persons,  property,  or  messages.     See,  also, 
Redfield   on   Carriers,  Part  II:    distinction    between 
public  or  common  carriers;  and  Part  I:  ptivaie  car- 
riers; Sec.  19.    Tlie  one  makes  carrying  a  regular  or 
constant  business,  the  other  for  a  particular  occasion, 
pro  ha^  vice,  and  the  like. 

Different  2086.     Carriage  is  either: 

kinds  of  ^       ,  ° 

carriers.  1.  Inland;  or, 

2.  Marine. 

Note. — The  second  class,  **  marine  carriers  "  as  they 
are  here  called,  are  treated  of  in  Red.  on  Carriers  and 
other  Bailments,  Chap.  27,  Sec.  328,  et  seq.,  as  "  car- 
riers by  water;"  all  others  are  inland  carriers.  So, 
also,  Angell  on  the  Law  of  Carriers,  Cliap.  11,  Sec. 
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525,  et  seq.,  p.  612.    This  is  the  first  general  classifica- 
tion for  the  purposes  of  this  Title. 

2087.  Carriers  upon  the  ocean  and  upon  arms  of  Marin©  and 

^  ^  inland 

the  sea  are  marine  carriers.     All  others  are  inland  ^"^^®"' 
carriers. 

NoTB. — See  note  to  preceding  section. 

2088.  Rights  and  duties  peculiar  to  carriers  by  Carnera 
sea  are  defined  by  Acts  of  Congress. 

Note. — See  Acts  of  Congress  relative  to  carrying 
passengers.— Acts  of  1819,  Chap.  46;  1838,  Chap.  191; 
1843,  Chap.  94;  1847,  Clmp.  16;  1848,  Chap.  41;  1851, 
Chap.  43;  1870-1,  Chap.  100. 

2089.  Carriers  without  reward  are  subject  to  the  obiiga- 

•^  tionaof 

same  rules  as  employes  without  reward,  except  so  iar  gratuitous 
as  is  otherwise  provided  by  this  Title. 

NoTB. — Carriers  without  consideration,  as  they  are 
called  by  Red.  on  Carriers,  etc..  Part  I,  Chap.  2,  p. 
9,  Sec.  11,  are  not  **  very  numerous,"  and  their  rights 
and  duties  are  not  complicated  or  important.  The 
leading  case,  Coggs  vs.  Bernard,  2  Ld.  Kay.,  p.  909, 
S.  C.  Com.,  p.  138,  was  of  this  character,  hence  this  is 
named  as  a  special  department  of  the  law  of  carriers. 
The  contract  arises  in  beginning  its  performance,  or  in 
imdertaking  to  perform,  without  reward.  "A  common 
carrier  is  not  liable  for  the  loss  of  goods  entrusted  to 
him  for  carriage,  where  it  is  understood  that  he  (re- 
ceives oiO  is  to  receive  no  compensation  for  the  car- 
riage, and  where  he  has  exercised  ordinary  diligence 
in  taking  care  of  them;  in  such  case  he  is  liable  only 
as  a  bailee  without  hire." — Fay  vs.  The  Steamer  New 
World,  1  Cal.,  p.  348.  The  California  decisions  will 
be  found  referred  to  under  their  appropriate  headings, 
in  Chap.  V  of  this  Title. 

2090.  A  carrier  without  reward,  who  has  begun  qwiga- 
to  perform  his  undertaking,  must  complete  it  in  like  gratuitous 

*  ^  *^,  carrier  who 

manner  as  if  he  had  received  a  reward,  unless  he  has  begun 

'  to  cany. 

restores  the  person  or  thing  carried  to  as  fevorable  a 
position  as  before  he  commenced  the  carriage. 

NoTs. — This  is  intended  to  include  messages  as  well 
as  property.  It  would  be  manifestly  unreasonable  Uy 
allow  a  railway  company  to  eject  a  passenger  upon  a 
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free  ticket,  when  he  had  mado  onl3'  half  his  journey. 
On  the  other  hand,  there  would  be  no  injustice  in  a 
refu^•nl  to  allow  him  to  start  upon  the  jouniey.  See, 
also,  note  to  preceding  section,  and  Part  I,  Chap.  2, 
S<'cs.  11  to  17,  inclusiive,  Red.  on  Carriers,  etc.,  and 
ca^es  cited  in  notes. 


CHAPTER  II. 

CARRIAGE    OF    PERSONS. 


Articli:  I.  Gratuitous  Carriage. 
II.  Carriage  for  Reward. 


ARTICLE  I. 

GRATUITOUS  CARRIAGE  OF  PER80KS. 

Section  2006.  Degree  of  care  required. 

Dofrreo  2096.     A  caiTier  of  i^ersons  without  reward  must 

required,      ^i^q  ordiiiai'y  cure  and  diligence  for  tlieir  safe  carriage. 

Note. — As  extreme  care  is  required  of  cnrriers  for 
reward  (<ee  Section  2100)  out  of  regard  for  human  life, 
it  seems  to  follow  that  at  least  ordinary  care  should  be 
required  of  gratuitous  carriers?.  See,  also,  Part  I, 
Chap.  2,  Red.  on  Car.,  etc.,  See.  13.    It  is  here  said, 

• 

that  to  hold  such  carriers  hound  to  slight  care,  the 
omi.<gion  o1^  which  is  gross  negligence  (as  in  Knowles 
vs.  A.  &  St.  L.  R.  Co.,  38  Me.,  p.  55;  Storer  vs. 
Gowen,  18  Me.,  p.  174;  Tompkins  vs.  Saltniarsh,  14  S. 
&  R.,  p.  275),  is  more  or  les^s  a  failure  in  defining  his 
degree  of  diligence.  The  author  confines  the  diligence 
to  such  care  as  every  lionest,  fair-minded  man  would 
bluph  to  omit,  or  his  friends  would  blush  for  him  if  he 
did. — Langley  vs.  Brown,  1  Moore  &  P.,  p.  583. 


ARTICLE  II. 

CARRIAGE    FOR   REWARD. 

Section  2100.  General  duties  of  carrier. 

2101.  Vehicles. 

2102.  Not  to  overload  his  vehicle. 
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Sectiox  2103.  Treatment  of  passengers. 
2104.  Bate  of  speed  and  delays. 

2100.  A  canier  of  pei'soiis  for  reward  murit  use  («onGrai 
the  utmost  care  and  diligence  for  their  safe  carriage,  «ttiribr. 
must  provide  everything  necessary  for  that  purpose, 

and  must  exercise  to  that  end  a  reasonable  degree  of 

6kill. 

Note. — The  rule  laid  down  bj'  the  Sup.  Ct.,  Mass., 
in  Ingalls  ys.  Bills,  9  Met.  R.,  p.  1,  after  a  careful 
consideration  of  the  circumstances  of  the  case,  was: 
**  That  carriers  of  passengers  for  hire  are  bound  to  use 
the  utmost  care  and  diligence  in  the  providing  of  safe, 
sufficient,  and  suitable  coaches,  harnesses,  horses,  and 
coachmen,  in  order  to  prevent  those  injuries  which 
human  care  and  foresight  can  guard  against,"  etc.; 
otherwise,  where  accident  arises  from  hidden  internal 
defect,  which  careful  examination  would  not  disclo^^e, 
and  the  most  vigilant  oversight  could  guard  against, 
etc. — Angell  on  Car.,  Sec.  536;  Eed.  Car.,  Part  III, 
Chap.  1,  Sec.  340;  "  It  is  agreed  on  all  hands  that  car- 
riers of  passengers  are  only  liable  for  negligence,  either 
proximate  or  remote,  and  that  they  are  not  insurers  of 
the  safety  of  their  passengers,  as  they  are  as  common 
carriers  of  goods  and  of  the  baggage  of  passengers. 
The  rule  is  clearly  laid  down  in  one  of  the  early  cases 
by  E>Te,  Ch.  J.,  that  carriers  of  passengers  *  are  not 
liable  for  injuries  happening  to  passengers  from  unfor- 
seen  accident  or  misfortune,  when  there  has  been  no 
negligence  or  default  in  the  driver.' " — Aston  vs. 
Heaven,  2  Esp.,  p.  533;  S.  P.  Frink  vs.  Potter,  17  111., 
p.  496;  Munroe  vs.  Leach,  7  Met.,  p.  274;  see,  also, 
Ang.  on  Carr.,  Sees.  521,  523,  534,  539;  Edgerton  vs. 
N.  Y.  and  Harlem  R.  R.,  35  Barb.,  p.  193;  Buwen  vs. 
N.  Y.  Central  R.  R.,  18  N.  Y.,  p.  408. 

2101.  A  carrier  of  persons  for  reward  is  bound  to  Vchicioa 
provide  vehicles  safe  and  fit  for  the  purposes  to  which 
they  are  put,  and  is  not  excused  for  default  in  this 
respect  by  any  degree  of  care. 

Note.— Ang.  on  Carr.,  Sees.  521-523,  534-539; 
Edgerton  vs.  N.  Y.  &  Harlem  R.  R.,  35  Barb.,  p. 
193;  Bowen  vs.  N.  Y.  Central  R.  R.,  18  N.  Y.,  p.  408; 
Alden  vs.  N.  Y.  Central  R.  R.  Co.,  26  N.  Y.,  p.  102; 
see  Hegeman  vs.  Western  R.  R.,  13  id.,  p.  9;  Shaip  vs. 
Grey,  9  Bing.,  p.  457;  but  see  Ingalls  vs.  Bills,  9  Mete., 
p.  1. 
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Not  to  ,  2102.     A  carrier  of  persons  for  reward  must  not 

orerload  ■*■ 

his  vehicle,  overcrowd  or  overload  his  vehicle. 

Note. — Angell  on  Carr.,  Sec.  528;  Derwort  vs. 
Loomer,  21  Conn.,  p.  245. 

Treatment        2103.     A  Carrier  of  persons  for  reward  must  give 
passengers,   to  passeugcrs  all  such  accommodations  as  are  usual 
and  reasonable,  and  must  treat  them  with  civility,  and 
give  them  a  reasonable  degree  of  attention. 

Note. — **  Passengers  must  have  usual  and  reasona- 
ble accommodations." — Story  on  Bailm.,  Sec.  597;  Ang. 
on  Carr,  Sec.  533.  *'  And  he  treated  civilly." — Story 
on  Contracts,  Sec.  7966/  Chamberlain  vs.  Chandler,  3 " 
Mason,  p.  242.  "And  have  reasonable  attention.'* 
See  Hall  vs.  Conn.  Steamboat  Co.,  13  Conn.,  p.  319. 
The  difference  between  "  the  degree  of  responsibility 
assumed  by  carriers  of  goods  (*  Carriers  of  Property,' 
see  next  Chapter  of  this  Title)  and  carriers  of  passen- 
gers *'  is  fully  discussed  in  Red.  Carr.,  etc.,  Part  III, 
Chap.  1,  Sec.  345,  et  seq.,  and  notes.  Railroads,  as 
carriers,  are  particularly  referred  to  therein. 

Rate  of  2104.     A  carrier  of  persons  for  reward  must  travel 

speed  and 

delays.        at  a  reasonable  rate  of  speed,  and  without  any  unrea- 
sonable delay,  or  deviation  from  his  proper  route. 

Note. — If  injury  occurs  from  furious  driving,  the 
proprietor  is  responsible. — Stokes  vs.  Salton stall,  13 
Peters  U.  S.  R.,  p.  181;  Gough  vs.  Bryan,  5  Dowl.  P. 
C,  p.  765;  Angell  on  Carr.,  Sec.  543.  This,  as  a  gene- 
ral rule,  will  apply  equally  to  other  kiads  of  carriers  of 
passengers,  as  by  boats  and  cars.  If  in  racing  a  pas- 
senger is  hurt,  the  proprietor  is  responsible. — Angell 
Carr.,  Sec.  545.  Is  not  responsible  for  an  inevitable 
delay. — Red.  on  Carr.,  etc.,  Sec.  29;  Gifford  vs.  Railw. 
Co.,  7  Rich.,  p.  409;  Denny  vs.  N.  Y.  Cent.  Railw.,  13 
Gray,  p.  481. 
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CHAPTER     in. 

CARRIAGE   OP   PROPERTY. 


Article    I.  Gkniral  Definitions. 

II.  Obligations  of  the  Carrier. 

III.  Bill  of  Lading. 

IV.  Freightage. 

V.  General  Average. 


ARTICLE    I. 
general  definitions. 
Section  2110.  Freight,  consignor,  etc.,  what. 

2110.    Property    carried    is    called    freight;    the  Freight, 
reward,  if  any,  to  be  paid  for  its  carriage  is  called  etc.,  what, 
freightage;    the   person  who   delivers   the  freight  to 
the  carrier  is  called  the   consignor;    and  the  person 
to  whom   it  is  to   be   delivered  is   called  the  con* 
signee. 

Note. — This  section  pertains  to  definitions  simply. 
The  use  of  the  words  "  freight "  and  "  freightage  "  are 
here  proper,  whereas  such  has  not  heen  the  case.  See 
note  to  Sec.  2661,  post. 


ARTICLE    II. 
obligations  of  the  carrier. 

Section  2114.  Care  and  diligence  required  of  carriers. 

2115.  Carrier  to  obey  directions. 

2116.  Conflict  of  orders. 

2117.  Stowage,  deviation,  etc. 

2118.  Delivery  of  freight. 

2119.  Place  of  delivery. 

2120.  Obligations  of  carrier  when  freight  is  not  delivered  to 

consignee. 

2121.  How  carrier  may  terminate  his  liability. 

2122.  When  consignee  cannot  be  found. 

2 — vol.  ii. 
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Care  and 
diiigonco 
required 
of  carriers. 


Carrier 
to  oboy 
directioud 


Conflict 
of  orders. 


2114.  A  carrier  of  property  for  reward  must  use 
at  least  ordinary  care  and  diligence  in  the  perform- 
ance of  all  his  duties.  A  carrier  without  reward  must 
use  at  least  slight  care  and  diligence. 

Note. — The  care  which  bailees  are  required  to 
bestow  on  bailments  is  fully  discussed  in  notes  to  Titles 
III,  IV,  and  V  of  this  Part,  ante,  and  the  mere  cus- 
tody creates  a  bailment  in  the  carrier  which  requires  of 
him  the  same  care  required  of  a  bailee  for  corapenba- 
tion. — Red.  Carr.,  etc..  Sec.  3,  Chap.  1,  Part  I,  and 
cases  cited  in  Note  1;  Cairns  vs.  Robins,  8  M.  &  W., 
p.  258,  et  al.  See  note  to  Sees.  2085  and  2100,  ante. 
See,  also,  "Carriers  "Without  Reward,"  note  to  Sec. 
2089,  ante. 

2115.  A  carrier  must  comply  with  the  directions 
of  the  consignor  or  consignee  to  the  same  extent  that 
an  employe  is  boimd  to  comply  with  those  of  his 
employer. 

Note. — Johnson  vs.  Hudson  River  R.  R.,  31  Barb., 
p.  196;  Ackley  vs.  Kellogg,  8  Cow.,  p.  223;  see,  also, 
Angell  on  Car.,  Sec.  213.  "A  common  carrier,  ex- 
pressly directed  to  carry  goods  delivered  to  him  in  a 
particular  manner  and  position,  is  bound  to  carry  them 
in  that  manner  and  position,"  otherwise  he  is  responj-i- 
ble  therefor.  See,  also,  Sec.  1981  and  note,  ante. 
"  Employ^  must  obey  employer.'*  Special  directions 
regarding  delivery  of  goods  must  be  followed. — Red. 
on  Car.,  etc.,  Sec.  180.  Unless  reasonably  impractica- 
ble, carrier  bound  to  follow  instructions  of  owner  or 
agent. — Red.  on  Car.,  etc.,  Sec.  34. 

2116.  When  the  directions  of  a  consignor  and  con- 
signee are  conflicting,  the  carrier  must  comply  with 
those  of  the  consignor  in  respect  to  all  matters  except 
the  delivery  of  the  freight,  as  to  which  he  must  com- 
ply with  the  directions  of  the  consignee,  unless  the 
consignor  has  specially  forbidden  the  canner  to  receive 
orders  from  the  consignee  inconsistent  with  his  own. 

Note. — Carrier  must  comply  with  directions  of  con- 
signee, when. — Bartlett  vs.  London  and  N.  W.  Rail- 
way Co.,  7  H.  &  N.,  p.  400;  Sweet  vs.  Barney,  23  N. 
Y.,  p.  335.  Unless  consignor  forbids  him  from  obeying 
orders  of  consignee  inconsistent  with  his. — See  Tooker 
vs.  Gormor,  2  Hilt.,  p.  71. 


r 
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2117.  A  marine  carrier  must  not  stow  freicrht  upon  stowage 

^  doviation, 

deck  during  the  voyage,  except  where  it  is  usual  to  «tc- 
do  so,  nor  make  any  improper  deviation  jErom  or  delay 
in  tlie  voj^age,  nor  do  any  other  unnecessary  act  which 
would  avoid  an  insurance  in  the  usual  forai  upon  the 
freight. 

Note. — Code  de  Com.,  Art.  229;  Red.  on  Car.,  etc., 
Sec.  337.  It  seems  that  carriers  are  responsible  for 
damages  occurring  to  goods  by  rea«5on  of  being  stowed 
on  deck  in  tempestuous  weather,  unless  such  stowage 
be  authorized  by  custom  or  the  con  sent  of  the  shipper. 
Barber  vs.  Brace,  3  Conn.,  p.  9;  Smith  vs.  Wright,  1 
Caines,  p.  43.  Ship  owner  undertakes  and  promises  to 
carry  in  his  ship  the  goods  of  the  shipper  to  their 
destined  port  in  safety,  by  the  proper  route^  and  in  due 
season. — Pars.  Merc.  Law,  p.  123,  Note  4,  in  which  it 
is  said:  **It  is  well  settled  that  if  the  vessel  deviates 
and  the  cargo  is  insured,  the  risk  terminates  and  the 
underwriters  are  exonerated.*'  It  f  jllows,  as  a  neces- 
sary consequence,  that  the  ship  owner  (the  carrier), 
having  put  an  end  to  the  contract  existing  between  the 
freighter  and  the  underwriter,  should  stand  in  the  place 
of  the  latter  and  assume  his  risks.  *  *  *  **  If  a 
common  carrier  attempts  to  perform  his  contract  in  a 
manner  different  from  his  undertaking,  he  becomes  an 
insurer  for  the  absolute  delivery  of  the  goods,  and  can- 
not avail  himself  of  any  exceptions  made  in  his  behalf 
in  the  contract.*'  (So  held  in  Dunseth  vs.  "Wade,  2 
Scam.,  pp.  285-289.)  This  applies  where  goods  are 
carried  on  deck  without  the  knowledge  of  the  shipper. — 
Id.,  note,  p.  124. 

2118.  A  carrier  of  property  must  deliver  it  to  the  Doiivory 
consignee,  at  the  place  to  which  it  is  addressed,  in  the  ^   ^*^^* ' 
manner  usual  at  that  place. 

Note.— The  general  rule  (says  Parsons,  in  his  Merc. 
Law,  p.  152,  treating  of  "delivery*')  applicable  to  car- 
riers and  other  persons  contracting  to  deliver  goods,  is 
that  a  personal  delivery  is  necessary.  This  does  not, 
however,  apply  to  ships,  where  a  delivery  on  the  wharf, 
with  notice  to  the  consignee,  is  sufficient.  The  wharf 
must  be  suitable.— The  Bark  Mtgestic,  U.  S.  Dist.  Ct., 
N.  Y.,  10  Leg.  Obs.,  p.  100.  Must  not  be  taken  on 
board  again;  must  not  be  laid  around  promiscuously, 
but  piled  or  laid  together,  and  separate  from  other  con- 
signments.   In  all  cases,  notice  of  his  readiness  to  dis- 
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Place  of 
delivery. 


Obliga- 
tions of 
carrier 
when 
freight 
is  not 
delivered 
to 
consignee. 


charge  cargo  must  be  given  by  master  to  consignee. 
(This  doctrine  is  laid  down  in  the  early  case  of  Golden 
vs.  Manning,  3  Wilson,  p.  429;  2  Wm.  Blk.,  p.  916.) 
Knowledge  of  the  arrival  of  the  vessel  casually  obtained 
by  the  consignee  is  insufficient. — The  Ship  Middlesex, 
21  Law  Reporter,  p.  14,  etc.,  id.,  and  notes. 

2119.  If  there  is  no  usage  to  the  contrary  at  the 
place  of  delivery,  freight  must  be  delivered  as  follows: 

1.  If  carried  upon  a  railway  owned  or  managed  by 
the  carrier,  it  may  be  delivered  at  the  station  nearest 
to  the  place  to  which  it  is  addressed; 

2.  K  carried  by  sea  from  a  foreign  country,  it  may 
be  delivered  at  the  wharf  where  the  ship  moors, 
within  a  reasonable  distance  from  the  place  of  address; 
or,  if  there  is  no  wharf,  on  board  a  lighter  alongside 
the  ship;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  con- 
signee or  his  agent,  personally,  if  either  can,  with 
reasonable  diligence,  be  found. 

Note. — Subd.  1. — Norway  Plains  Co.  vs.  Boston  & 
Me.  B.  R.  Co.,  1  Gray,  p.  263;  see  Smith  vs.  Nashua, 
etc.,  R.  R.  Co.,  7  Fost.  N.  H.,  p.  86. 

Subd.  2.— See  Rowland  vs.  Miln,  2  Hilt.,  p.  150; 
Hyde  vs.  Trent,  etc.,  Nav.  Co.,  6  T.  R.,  p.  389;  Dixon 
vs.  Dunham,  14  111.,  p.  324;  Crawford  vs.  Clark,  15  id., 
p.  361;  Cope  vs.  Cordova,  1  Rawle,  p.  203.  The  carrier 
is  not  boimd  to  take  the  goods  to  the  wharf  actually 
nearest  the  consignee. — Chickering  vs.  Fowler,  4  Pick., 
p.  371. 

Subd.  3. — See  Haslam  vs.  Adams  Express  Co.,  6 
Bosw.,  p.  235;  Ostrander  vs.  Brown,  15  Johns.,  p.  39; 
Hemphill  vs.  Chenie,  6  Watts  &  S.,  p.  62.  See,  also, 
note  to  preceding  section,  and  the  authorities  and  cases 
there  cited. 

2120.  If,  for  any  reason,  a  carrier  does  not  deliver 
freight  to  the  consignee  or  his  agent  personally,  he 
must  give  notice  to  the  consignee  of  its  arrival,  and 
keep  the  same  in  safety,  upon  his  responsibility  as  a 
carrier,  until  the  consignee  has  had  a  reasonable  time 
to  remove  it. 

Note.— Price  vs.  Powell,  3  N.  Y.,  p.  322;  Bourne 
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VB.  Gatliffe,  3  M.  &  G.,  p.  643;  7  id.,  p.  850;  11  CI.  & 
Fin.,  p.  45;  Kohn  vs.  Packard,  3  La.,  p.  224;  see,  also, 
note  to  Sec.  2118,  ante;  Bed.  on  Car.,  etc.,  Sees.  185, 
186.    Special  directions  regarding  delivery  must  be 
obeyed.    The  rule  in  regard  to  delivery  fully  set  out  in 
id..  Sees.  107  to  122,  inclusive,  which  agrees  with  and 
sustains  the  text.    It  is  said  by  Bedfield,  in  his  Law  of 
Carriers,  Sec.  120,  that:  **It  seems  to  be  settled  in  the 
American  Courts,  that  when  the  consignee  cannot  be 
found,  or  refuses  to  accept  the  goods,  the  carrier  is  not 
in  general  at  liberty  to  abandon  them,  or  to  remove 
them  to  any  remote  place.    He  is  bound  to  keep  them 
as  a  carrier,  until  the  owner  or  consignee,  by  the  use  of 
diligence,  has  time  to  remove  them,  when  his  duty 
ceases.'' — See,  also,  Sec.  110,  id.    The  carrier  does  not 
always  have  a  warehouse,  or  ample  room  if  he  has 
such;  but  he  should  do  the  best  his  means  enables 
him  to  do,  and  his  means  should  be  in  accordance  with 
his  business. — Ostrander  vs.  Brown,  15  Johns.,  p.  39; 
Hemphill  vs.  Chenie,  6  N.  &  S.,  p.  62;  Moses  vs.  Boa- 
ton  and  Maine  Bailw.,  32  N.  H.,  p.  523;  Smith  vs. 
Nashua  and  L.  Bailw.,  7  Foster,  p.  86;  Eagle  vs. White, 
6  Wharton,  p.  505.    And  in  Sec.  121,  he  says:  "  There 
seems  to  be  no  question  but  that  the  carrier  will  be 
justified  in  putting  goods  not  called  for  in  a  reasonable 
time,  where  no  duty  of  personal  delivery  or  giving 
notice  exists,  and  also  such  goods  as  are  not  accepted 
by  the  consignees,  into  warehouse."    This  he  may  do 
in  his  own,  or  the  warehouse  of  another,  in  the  usual 
course  of  business  at  the  point. — Thomas  vs.  Boston 
and  Prov.  Bailw.,  10  Met.,  p.  472;  Fisk  vs.  Newton,  1 
Denio,  p.  45;  see  Stoiy  on  Bailm.,  Sees.  539-544;  also, 
Angell  on  Car.,  Sec.  291. 

2121.     If  a  consignee  does  not  accept  and  remove  How 
freight  within  a  reasonable  time  after  the  carrier  has  miy  *' 
fulfilled  his  obligation  to  deliver,  or  duly  offered  to  jua,,,. 

°  '  "^  liability. 

fulfill  the  same,  the  carrier  may  exonerate  himself 
fix>ni  further  liability  by  placing  the  freight  in  a  suit- 
able warehouse,  on  storage,  and  giving  notice  thereof 
to  the  consignee. 

Note. — A  carrier  is  not  forced  to  keep  goods  which 
the  consignee  reftises  or  neglects  to  take.  But  he  must 
do  some  act  clearly  indicating  the  termination  of  his 
relation  as  carrier.  If  he  keeps  the  goods  on  his  vehi- 
cle, he  cannot  claim  to  do  bo  as  a  warehouseman. — 
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Goold  vs.  Chapin,  20  N.  Y.,  p.  259.  Notice  must  be 
given. — See  Rowland  vs.  Miln,  2  Hilt.,  p.  150;  see 
Story  on  Bailm.,  Sees.  539-544;  also,  Red.  on  Car., 
etc.,  Sec.  110,  et  seq.,  particularly  Sec.  121.  On  the 
subject  of  delivery  to  consignee,  or  his  non-acceptance, 
and  placing  in  warehouse,  see,  also,  Sec.  122,  id.,  et  seq. 
If  goods  are  tendered  in  proper  time,  place,  and  man- 
ner, to  the  owner  or  consignee,  and  refused,  the  carrier 
is  released  as  such,  and  is  thereafter  only  responsible 
as  a  bailee. — Richardson  vs.  Goddaid,  23  How.  U.  S., 
p.  28;  Angell  on  Car.,  Sec.  291,  and  ca.-'e  there  cited. 

When  2122.    If  a  consimee  of  fi'eiffht  cannot  with  rea- 

coneignee  ^  ^  ° 

befound.  sonable  diligence  be  found,  the  carrier  may  place  it  in 
a  suitable  warehouse  for  his  account,  but  must  give 
notice  thereof  to  the  consignor. 

Note. — Fisk  vs.  Newton,  1  Denio,  p.  45;  approved 
Rowland  vs.  Miln,  2  Hilt.,  p.  150;  see  Goold  vs.  Cha- 
pin,  20  N.  Y.,  p.  259.  See  Part  II,  Chap.  13,  Sec.  153, 
et  seq..  Red.  on  Car.,  etc.,  as  to  notice;  also.  Story  on 
Bailm.,  Sees.  539-544.  The  case  first  supra,  Fisk  vs. 
Newton,  is  fully  set  out  in  Angell  on  Car.,  Sec.  291, 
sustaining  the  text,  not  only  of  this,  but  of  the  two 
preceding  sections. 


ARTICLE    III. 

BILL    OF   LADING. 

Section  2126.  Bill  of  lading,  what. 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

2129.  Eftect  of  bill  of  lading  on  rights,  etc.,  of  carrier. 

2130.  Bills  of  lading  to  be  given  to  consignor. 

2131.  Carrier  exonerated  by  delivery  according  to  bill  of 

lading. 

2132.  Carrier  may  demand  surrender  of  bill  of  lading  before 

deliverj'. 

Bill  of  2126.     A  bill  of  lading  is  an  instrument  in  writing, 

whSf*        signed  by  a  carrier  or  his  agent,  descrrbing  the  freight 

so  as  to  identify  it,  stating  the  name  of  the  consignor, 

the  terms  of  the  contract  for  carriage,  and  agreeing  or 
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directing  that  the  freight  be  delivered  to  the  order  or 
assigns  of  a  specified  person  at  a  specified  place. 

Note. — Parsons  in  his  1  Vol.  Mart.  Law,  p.  134, 
pays:  **The  bill  of  lading  is  a  very  ancient  document, 
in  general  use  among  all  commercial  nations,  and  is 
much  the  same  in  its  form  and  provisions  in  various 
countries  (see  Pothier  on  Maritime  Contracts;  Cush- 
ing*s  Trans.,  p.  11,  Sec.  16;  Beawes  Lex.  Mercantoria, 
p.  146),  and  long  and  repeated  adjudications  have  lefl 
but  few  open  questions  as  to  its  effect.**  Bill  of  lading 
was  an  original  and  is  now  probably  more  properly  a 
sea  document,  but  receipts  similar  in  their  nature  and 
effect  are  now  used  by  railroad  companies  and  other 
carriers. — Bryans  vs.  Nix,  4  M.  &  W.,  p.  775.  It  is 
called  a  commercial  instrument  in  New  York  when 
given  for  the  transportation  of  goods  on  a  canal. — 
Dows  vs.  Greene,  16  Barb.,  p.  72;  see,  also,  Grove  vs. 
Brien,  8  How.,  p.  429.  Ked.  on  Car,,  etc.,  Sec.  247: 
"  It  is  common  for  a  bill  of  lading  or  a  receipt  for 
goods,  executed  by  the  station  agents  to  describe  them' 
as  in  good  condition."  Here  the  terms  italicised  are 
used  with  reference  to  carriers  other  than  by  water. 
** Bill"  and  ^* receipt"  are  synonymous,  and  ** station 
agent"  refers  particularly  to  railroad  carriers. — Hol- 
brook  vs.  Vose,  6  Bosw.,  pp.  76, 109. 

2127.     All  the  title  to  the  freight  which  the  first  Biuof 
holder  of  a  bill  of  lading  had  when  he  received  it,  negotiable. 
passes  to  every  subsequent  indorsee  thereof  in  good 
faith  and  for  value,  in  the  ordinary  course  of  business, 
with  like  eftect  and  in  like  manner  as  in  the  case  of  a 
bill  of  exchange. 

Note. — This  provision  is  conformable  to  the  general 
intention  of  merchants,  and  it  is  not  certain  that  it  is 
not  the  law  of  New  York. — See  Dows  vs.  Greene,  24  N. 
Y.,  p.  638;  Dows  vs.  Kush,  28  Barb.,  p.  185;  but  com- 
pare Dows  vs.  Perrin,  16  N.  Y.,  p.  332.  A  provision  some- 
what similar  has  been  enacted  in  England  ( i 8  &  19  Vict., 
Chap.  111).  It  is  said  in  Pars.  Merc.  Law,  p.  138,  thnt  the 
negotiability  is  "gwawi,*' etc.  This  section  settles  the 
question  of  the  negotiability  of  a  bill  of  lading,  which  was 
not  only  doubted  in  Lineker  vs.  Ayeshford,  1  Cal,,  p. 
75,  but  there  positively  held  not  to  be  negotiable,  and 
that  if  the  holder  of  a  bill  of  lading  can  recover  at  all, 
it  must  be  on  the  ground  that  he  has  some  interest  in 
it,  and  not  on  the  contract  itself,  independent  of  the 
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question  of  the  ownership  of  the  goods,  which  is  in 
accordance  with  the  text  where  the  words  *^good 
faith  "  and  ^^for  value  "  are  used.  The  case  in  1  Cal., 
supra,  ahly  discusses  the  entire  question,  referring  to 
{Smith's  Merc.  Law,  p.  287;  Thompson  vs.  Downing, 
14  Meeson  &  Welsby,  p.  403;  2  Kent's  Comni.,  p.  547; 
1  Smith's  L.  C,  p.  649,  Am.  Note.  And  though  it 
decides  the  bill  of  lading  to  be  non-negotiable,  it  holds 
that  the  assignee  of  the  bill,  properly  indorsed,  vests 
the  property  prima  fecie  in  the  indorsee. — Red.  on 
Car.,  etc.,  Sec.  249.  *'  But  as  a  bill  of  lading  is  quasi 
a  negotiable  instnimenty  if  negotiated,  it  is  binding 
upon  tlie  ship  owner." — Howard  vs.  Tucker,  1  B.  & 
Ad.,  p.  512;  Cox  vs.  Peterson,  30  Ala.,  p.  008.  Red. 
on  Car.,  etc.,  Sec.  269,  is  confirmatory  of  the  case, 
supra,  1  Cal.,  and  this  on  the  authority  of  Shaw,  Ch. 
J.,  Mass.,  in  the  case  of  Shaw  vs.  Gardner,  12  Gray,  p. 
488,  where  the  cases  are  carefully  reviewed  and  the 
proposition  sustained  that  the  indorsenent  of  the  bill 
of  lading  only  transfers  the  title  to  the  goods  and  not 
the  right  of  action  in  the  name  of  the  shipper  for  injury 
during  voyage.— Story  on  Cont.,  Sec.  810,  and  Note  3. 
"Whatever  doubts  existed  on  this  subject  are  settled  by 
the  text. 

Same.  2128.     When  a  bill  of  lading  is  made  to  "bearer," 

or  in  equivalent  terms,  a  simple  transfer  thereof,  by 
deliveiy,  conveys  the  same  title  as  an  indorsement. 

NoTB. — See  note  preceding.  **The  transfer  by 
indorsement  and  delivery  of  the  bill  of  lading  passes 
to  the  indorsee  all  vested  as  well  as  contingent  rights 
of  action,  even  though  the  goods  are  not,  at  the  time 
of  the  indorsement,  still  at  sea." — Red.  on  Car.,  etc., 
Sec.  256;  Short  vs.  Simpson,  Law  Rep.,  1  P.  C,  p. 
248;  S.  C,  12  Jur.  (N.  S.),  p.  258.  The  negotiability 
of  a  bill  of  lading  is  "gMCWi." — Pars.  Merc.  Law,  p. 
138.  Goods  at  sea  may  be  conveyed  to  the  buyer  by 
the  delivery  of  the  bill  of  lading,  or  assignment,  if  so 
intended. — Story  on  Cont.,  Sec.  810,  Note  3,  and  cases 
there  cited. 

Effect  of  2129.    A  bill  of  lading  does  not  alter  the  rights  or 

lading  on      obligations  of  the  carrier,  as  defined  in  this  Chapter, 
of  carrier,    unless  it  is  plainly  inconsistent  therewith. 

Note. — A  general  rule,  which  requires  no  authority 
to  support  it;  of  which,  however,  there  is  an  abun- 
dance.    Upon  the  question  of  how  far  a  **  common 
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carrier"  (Chap.  V  of  this  Title,  post)  may  be  relieved 
(if  at  all)  from  the  obligations  which  the  law  imposes 
on  him  in  the  conduct  of  his  business,  a  somewhat 
proximate  subject  to  that  of  the  text,  see  the  notes  to 
8ec8. 2168, 2174,  post,  and  the  rather  important  and  thor- 
oughly discussed  case  of  Hooper  vs.  Wells,  Fargo  & 
Co.,  27  Cal.,  p.  11.  This  section  is  confined  to  its 
application  to  this  Chapter,  and  to  a  bill  of  lading — not 
to  special  contracts  and  common  carriers. 
• 

2130.  A  carrier  must  subscribe  and  deliver  to  the  Bills  of 

lading  to 

consignor,  on  demand,  any  reasonable  number  of  bills  J^J^^JJ^/'* 
of  lading,  of  the  same  tenor,  expressing  truly  the  ori- 
ginal contract  for  carriage;  and  if  he  refuses  to  do  so, 
the  consignor  may  take  the  freight  from  him,  and 
recover  from  him,  besides,  all  damage  thereby  occa- 
sioned. 

NoTB. — Bills  of  lading  are  usually  signed  in  sets  of 
three.  One  is  held  by  the  master,  one  retained  by  the 
consignor,  and  one  sent  either  with  the  goods  or  by  a 
separate  conveyance  to  the  consignee. — Book  I,  Chap. 
7,  pp.  140,  141,  1  Pars.  Mart.  Law.  The  number 
fixed  by  the  text  and  the  penalty  for  non-compliance 
is  just,  and  is  of  no  consequence  so  far  as  labor  to  the 
carrier  is  concerned. 

2131.  A  carrier  is  exonerated  from  liability  for  earner 
freight  by  delivery  thereof,  in  good  fitith,  to  any  holder  Jy 

of  a  bill  of  lading  therefor,  properly  indorsed,  or  made  JJ  wif  ?f* 
in  fevor  of  the  bearer.  lading. 

Note. — This  is  a  necessary  result  of  Sec.  2127. 

2132.  When  a  carrier  has  given  a  bill  of  lading.  Carrier 

may 

or  other  instrument  substantially  equivalent  thereto,  demand 

•^        ^  '    surrender 

he  may  require  its  surrender,  or  a  reasonable  indem-  j[<jij,g®^ 
nity  against  claims  thereon,  before  delivering  the  doi?very. 
freight. 

Note.— Howard  vs.  Sheppard,  9  C.  B.,  p.  297. 


N        ARTICLE  IV. 

YBEIQHTAQE. 

Section  2136.  When  freightage  is  to  be  paid. 

2137.  Consignor,  when  liable  for  freightage. 

3 — ^vol.  ii. 
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When 
freightage 
is  to  be 
paid. 


Consignor, 
when 
liable  for 
freightage. 


Consignee, 

when 

liable. 


Section  2138.  Consignee,  when  liable. 

2139.  Natural  increase  of  freight. 

2140.  Apportionment  by  contract, 

2141.  Same. 

2142.  Apportionment  according  to  distance. 

2143.  Freight  carried  further  than  agreed,  etc. 

2144.  Carrier's  lien  for  freightage. 

2136.  A  carrier  may  require  liis  jfreightage  to  be 
paid  upon  his  receiving  the  freight;  but  if  he  does 
not  demand  it  then,  he  cannot  until  he  is  ready  to 
deliver  the  freight  to  the  consignee. 

Note.— See  Wyld  vs.  Pickford,  8  M.  &  W.,  pp.  443, 
468.  **The  carrier  is  entitled  to  demand  his  pay  in 
advance;  but  if  no  such  condition  is  insisted  upon  at 
the  time  of  the  delivery  of  the  goods,  the  owner  is  not 
obliged  to  tender  the  freight,  nor  in  an  action  is  it 
necessary  to  allege  more  than  a  willingness  and  readi- 
ness to  pay  a  reasonable  compensation  to  the  carrier.** 
Bretherton  vs.  Wood,  3  Brod.  &  B.,  s.  c,  9  Price,  p. 
408;  Red.  on  Car.,  etc.,  Sec.  133.  In  general  the  last 
carrier  may  detain  the  goods  till  all  charges  are  paid. 
Id.,  p.  282. 

2137.  The  consignor  of  freight  is  presumed  to  be 
Uable  for  the  freightage,  but  if  the  contract  between 
him  and  the  earlier  pro\ades  that  the  consignee  shall 
pay  it,  and  the  carrier  allows  the  consignee  to  take 
the  freight,  he  cannot  afterwards  recover  the  freight- 
age from  the  consignor. 

NoTK. — Provides  simply  that  a  special  agreement 
may  relieve  from  the  effects  of  the  ordinary  rule,  which 
is  properly  permissible, — See  Sees.  398,  399,  Angell  on 
Carriers. 

2.138.  The  consignee  of  freight  is  liable  for  the 
freightage,  if  he  accepts  the  freight  with  notice  of  the 
intention  of  the  consignor  that  he  should  pay  it. 

Note.— Merrick  vs.  Gordon,  20  N.  Y.,  p.  93;  Sec. 
399,  Angell  on  Car.  Courts  are  guided  by  the  inten- 
tion of  the  parties  as  collected  from  the  words  and  sub- 
ject matter  of  their  agreement. — Smith  Merc.  Law,  p. 
299,  and  other  cases  in  not«  to  above  section  cited.  Con- 
signee to  pay  for  (1  Pars.  Mart.  Law,  p.  149;  Christy 
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vs.  Row,  1  Taunt.,  p.  300;   Ritchie  vs.  Atkinson,  10 
East,  p.  295)  what,  and  under  what  circumstances. 


2139.  ISo  fi'eiffhtaffe  can  be  charffed   upon  the  Natural 

o         o  o  1  increase 

natural  increase  of  freight.  ^^  freight. 

Note. — "  Where  what  is  shipped  incrensea  on  the 
voyage,  it  has  been  held  that  freight  (or,  as  it  is  termed 
in  this  Code,  freightage)  is  due  only  on  what  is 
8hippedJ*^—\  Pars.  Mart.  Law,  pp.  149, 150.  In  Gib- 
son vs.  Sturge,  10  Exch.,  p.  622;  29  Eng.  L.  and  Eq., 
p.  400,  the  Court  held  that  freight  was  payable  for  the 
quantity  skipped^  and  not  that  delivered, 

2140.  K  freightage  is  apportioned  by  a  bill   of  Apportion- 
lading  or  other  contract  made  between  a  consignor  contract 
and  carrier,  the  carrier  is  entitled  to  payment,  accord- 
ing to  the  apportionment,  for  so  much  as  he  delivers. 

NoTK. — 1  Pars.  Mart.  Law,  p.  149. 

2141.  If  a  part  of  the  freight  is  accepted  by  a  same. 
consignee,  without  a  specific  objection  that  the  rest  is 

not  delivered,  the  freightage  must  be  apportioned  and 
paid  as  to  that  part,  though  not  apportioned  in  the 
orig'inal  contract. 

NoTE.—l  Pars.  Mart.  Law,  pp.  149,  150. 

2142.  If  a  consignee  voluntarily  receives  freight  Apportion- 

moot 

at  a  place  short  of  the  one  appointed  for  delivery,  the  according 

bO  CLiSb&IlCO. 

carrier  is  entitled  to  a  just  proportion  of  the  freight- 
age, according  to  distance.  If  the  carrier,  being  ready 
and  willing,  offers  to  complete  the  transit,  he  is  enti- 
tled to  the  full  fi-eightage.  If  he  does  not  thus  offer 
completion,  and  the  consignee  receives  the  freight 
only  from  necessity,  the  carrier  is  not  entitled  to  any 
freightage. 

Note. — **  Entitled  to  freightage  in  proportion  to  dis- 
tance."— Ang.  on  Car.,  Sec,  404;  Kinsman  vs.  N.  Y. 
Mutual  Ins.  Co.,  5  Bosw.,  p.  460.  "  Carrier  entitled 
to  full  freightage  if  ready,  willing,  and  offers  to  com- 
plete it." — Violett  vs.  Stcttinius,  5  Cranch  C.  C,  p. 
559.  "  If  carrier  does  not  so  offer,  and  consignee  re- 
ceives it  from  necessity,  carrier  is  entitled  to  no  freight- 
age."— Ang.  on  Car.,  Sec.  407. 
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Freiarht  2143.     If  freiffht  is  carried  further,  or  more  expe- 

than"        ditiously,  than  was  agreed  upon  by  the  parties,  tlie 
agreed,  etc  carrier  is  not  entitled  to  additional  compensation,  and 
cannot  refuse  to  deliver  it,  on  the  demand  of  the  con- 
signee, at  the  place  and  time  of  its  arrival. 

Note. — A  rule  so  manifestly  just  as  to  require  no 
reference  to  authorities  to  support  it. 


Gamer's 
lien  fbr 
freightage. 


2144.     A  canier  has  a  lien  for  freightage,  which  is 
regulated  by  the  Title  on  Liens. 

NoTK. — Foundation  of  the  lien  is  the  obligation  of 
carriers  to  receive  all  goods  for  transportation  when 
offered,  and  in  justice  they  are  authorized  to  retain  the 
freight  till  the  freightage  is  paid. — Ang.  on  Car.,  Sec. 
356;  Jones  on  Car.,  p.  99;  Story  on  Bailm.,  Sec.  588; 
see  Div.  Ill,  Part  IV,  Titie  XIV,  post. 


AKTICLE    V. 


Jettison 
and  general 
average, 
what. 


GENERAL   AVERAGE. 

Section  2148.  Jettison  and  general  average,  what. 

2149.  Order  of  jettison. 

2150.  By  whom  made. 

2151.  Loss,  how  borne. 

2152.  General  average  loss,  how  adjusted. 

2153.  Values,  how  ascertained. 

2154.  Things  stowed  on  deck. 

2155.  Application  of  the  foregoing  rules. 

2148.  A  canier  by  water  may,  when  in  case  of 
extreme  peril  it  is  necessary  for  the  safety  of  the  ship 
or  cargo,  throw  overboard,  or  otherwise  sacrifice,  any 
or  all  of  the  cargo  or  appurtenances  of  the  ship. 
Throwing  property  overboard  for  such  purpose  is 
called  jettison,  and  the  loss  incun?ed  thereby  is  called 
a  general  average  loss. 

Note. — Lawrence  vs.  Mintum,  17  How.  U.  S.,  p. 
100;  Ang.  on  Car.,  Sees.  217-219;  1  Pars.  Mart.  Law, 
p.  286.  "  The  law  of  general  average  rests  upon  reasons 
which  are  so  obvious  and  so  certainly  jujst  that  it  is  not 
surprising  to  find  that  it  is  older  than  any  other  law  or 
rule  now  in  force.    It  was  found  in  the  Code  of  Rhodes, 
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and  is,  indeed,  probably  the  only  part  of  that  Code 
which  has  been  certainly  preserved;  and  it  owes  this 
distinction  to  the  fact  that  it  was  incorporated  into  the 
Roman  civil  law.  This  foundation  of  the  law  of  gen- 
eral average  existed  in  the  *  commercial  world '  of  the 
Island  of  Rhodes  one  thousand  years  before  the  Chris- 
tian era,  when,  it  is  said,  their  commercial  trade  was 
in  a  flourishing  condition.  It  was  introduced  in  the 
^  Engli;th  jurisprudence  prior  to  the  year  twelve  hundred 
and  eighty-five,  for  in  that  year  Edward  I  sent  to  the 
Cinque  ports  letters  patent  declaring  what  goods  were 
liable  to  contribution.''  Hicks  vs.  Palington,  32  £liz., 
F.  Moore,  p.  297,  was  the  first  English  case  on  this 
subject. 

2149.  A  lettison  must  beffin  with  the  most  bulky  Order  of 

*f  *=>  ^    jettison. 

and  least  valuable  articles,  so  fer  as  possible. 

Note. — See  Code  de  Com.,  Art.  411;  see,  also,  1 
Pars.  Mart.  Law,  pp.  286,  287,  which  briefly,  perti- 
nently, and  fully  gives  the  very  just  reason  of  the  law. 

2150.  A  jettison  can  be  made  only  by  authority  By  whom 

made. 

of  the  master  of  a  ship,  except  in  case  of  his  disabiUty, 
or  of  an  overruling  necessity,  when  it  may  be  made  by 
any  other  person. 

Note. — A  jettison  is  only  permitted  in  cases  of  ex- 
treme necessity  (see  Sir  Wm.  Scott  in  the  Gratitudine, 
3  Rob.  Adm.  R.,  p.  240),  and  the  foreign  ordinances 
require  that  the  oflBcers  of  the  ship,  and  the  supercargo 
if  on  board,  should  if  practicable  be  previously  con- 
sulted; and  if  the  master,  in  a  case  of  false  alarm, 
make  a  jettison,  there  is  no  contribution.  The  mas- 
ter is  responsible  for  the  due  exercise  of  his  own  judg- 
ment in  the  case  of  a  jettison. — 3  Kent's  Comm.,  p.  233. 

2151.  The  loss  incurred  by  a  jettison,  when  law-  Loss,  how 

borne. 

fully  made,  must  be  borne  in  due  proportion  by  all 
that  part  of  the  ship,  appurtenances,  freightage,  and 
cargo  for  the  benefit  of  which  the  sacrifice  is  made, 
as  well  as  by  the  owner  of  the  thing  sacrificed. 

Note. — **Must  be  borne  in  due  proportion  by  all 
benefited  by  the  jettison  *'  (Barnard  vs.  Adams,  10  How. 
U.  S.,  pp.  270,  3aS),  "  as  well  as  by  that  sacrificed."— 
Lee  vs.  Grinnell,  5  Duer,  p.  431  j  Simonds  vs.  White, 
2  B.  &  C,  p.  805;  see  note  to  Sec.  2153,  post;  also,  3 
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General 
average 
loss,  how 
adjusted. 


Kent  Comm.,  pp.  231-235.  All  damage  arising  imme- 
diately from  jettison  is  the  subject  of  general  average. — 
Angell  on  Can-.,  Sees.  217-219;  Pars.  Merc.  Law,  pp. 
477,  478;  id.,  p.  482.  Property,*good8,  wages,  provi- 
sions, expenses,  freightage,  etc.,  are  all,  if  injured,  lost, 
or  destroyed,  the  subject  of  general  average.  If  the  ship 
must  be  lost,  and  only  a  place  is  selected  favorable  to 
the  safety  of  life  and  cargo,  there  can  be  no  average. — 
Pars.  Merc.  Law,  p.  368. 

2152.  The  proportions  in  which  a  general  average 
loss  is  to  be  borne  must  be  ascertained  by  an  adjust- 
ment, in  which  the  owner  of  each  separate  interest  is 
to  be  charged  with  such  proportion  of  tlie  value  of  the 
thing  lost  as  the  value  of  his  pail;  of  the  property 
aftected  bears  to  the  value  of  the  whole.  But  an  ad- 
justment made  at  the  end  of  the  voyage,  if  vaUd 
there,  is  valid  everywhere. 

Note. — 3  Kent's  Comm.,  p.  232,  et  seq.  Contribu- 
tion by  all  parties  concerned  towards  the  loss  sustained 
by  some  of  the  parties  in  interest  for  the  benefit  of 
aU.— Simonds  vs.  AVhite,  2  B.  &  C,  p.  805.  If  the 
ship,  though  in  imminent  danger,  may  be  saved,  and  a 
substantial  chance  of  safety  is  given  up  voluntarily 'for 
the  sake  of  the  cargo,  there  must  be  an  average. — Pars. 
Merc.  Law,  p.  368.  It  is  here  also  said  that  in  addi- 
tion it  must  be  for  the  purpose  and  with  the  intention 
of  saving  something  eUe,  and  this  intention  must  be 
successful,  for  it  is  only  the  property  saved  which  can 
be  made  to  contribute  for  that  lost. — Id.,  p.  369;  see, 
also.  Note  4;  Scudder  vs.  Bradford,  14  Pick.,  p.  13. 


Valaefl, 
how 


2153.  Li  estimating  values  for  the  pui-j^ose  of  a 
ascertained  general  average,  the  ship  and  appurtenances  must  be 
valued  as  at  the  end  of  the  voyage,  the  fi^eightage  at 
one  half  the  amount  due  on  delivery,  and  the  cargo  as 
at  the  time  and  place  of  its  discharge;  adding,  in  each 
case,  the  amount  made  good  by  contribution. 

NoTB. — See  3  Kent's  Comm.,  Sec.  242;  5  Duer,  p. 
429;  1  Caines,  p.  573;  2  Serg.  &  R.,  p.  229.  By  the 
Rhodian  law,  all  should  contribute  to  whom  the  jetti- 
son had  been  of  advantage,  and  apportioned  according 
to  the  value  of  the  goods.  The  modem  marine  codes 
vary  greatly  on  the  subject. — 3  Kent,  Sec.  242,  supra. 
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Without  entering  minutely  into  the  doctrine  of  adjust- 
ing and  settling  a  general  average,  see  Benecki,  Prin- 
ciples of  Indemnity,  Chaps.  5-7.  Kent  says:  "As  a 
general  rule,  the  goods  sacrificed,  as  well  as  the  goods 
sayed,  if  the  vessel  arrives  at  the  port  of  destination, 
are  to  be  valued  at  the  clear  net  price  they  would  have 
yielded,  after  deducting  freight,  at  the  port  of  dis- 
charge; and  this  rule  is  founded  on  a  plain  principle  of 
equity." — Tudor  vs.  Macomber,  14  Pick.,  p.  34;  see,  also. 
Note  6,  3  Kent,  Sec.  242.  **The  person  whose  loss 
has  procured  the  safe  arrival  of  the  ship  and  cargo 
should  be  placed  on  equal  ground  with  those  persons 
whose  goods  had  safely  arrived,  and  that  can  only  be 
by  considering  his  goods  to  have  also  arrived.  The 
owners  of  the  ship  contribute  according  to  her  value  at 
the  end  of  the  voyage,  and  according  to  the  net  amount 
of  the  freight  and  the  earnings.  The  value  of  the  vessel 
lost  is  estimated  according  to  her  value  at  the  port  of 
departure,  making  a  reasonable  allowance  for  wear  and 
tear  on  the  voyage  up  to  the  time  of  the  disaster;  and 
the  practice  in  this  country,  at  least  it  is  in  Boston, 
to  ascertain  the  contributory  value  of  the  freight  by 
deducting  one  third  of  the  gross  amount.*'— 3  Mason's 
Rep.,  p.  439.  **As  to  losses  of  the  equipment  of  the 
ship,  such  as  masts,  cables,  and  sails,  it  is  usual  to 
deduct  one  third  from  the  price  of  the  now  articles,  for, 
being  new,  they  will  be  of  greater  value  than  the  arti- 
cles lost." — Abbott  on  Shipping,  5th  Am.  edit.,  p.  607. 
The  text  settles  the  proportion  of  how  values  are  to  be 
fixed  and  estimated. 


2154.     The  owner  of  thinffs  stowed  on  deck,  in  Things 
case  of  their  jettison,  is  entitled  to  the  benefit  of  a  deck, 
general  average  contribution  only  in  case  it  is  usual  to 
stow  such  things  on  deck  upon  such  a  voyage. 

Note. — ^Jettison  of  goods  carried  on  deck  gives  them 
no  claim  for  contribution  (Lawrence  vs.  Mintum,  17 
How.,  XJ.  S.,  p.  100;  Say  ward  vs.  Stevens,  3  Gray, 
p.  97;  Smith  vs.  Wright,  1  Caines,  p.  43;  Lenox  vs. 
United  Ins.  Co.,  3  Johns.  Cas.,  p.  178;  Harris  vs. 
Moody,  4  Bosw.,  p.  210;  Gould  vs.  Oliver,  4  Bing.  N. 
C,  p.  134;  S.  C.  again,  2  M.  &  G.,  p.  208;  Milward  vs. 
Hibbert,  3  Q.  B.,  p.  120),  for  the  reason  that  the  law 
merchant  strongly  discourages  such  carrying  of  goods. 
If  so  carried  by  consent  of  the  shipper,  he  has  no  claim 
to  contribution.  If,  however,  they  are  carried  on  deck 
in  accordance  with  an  established  or  known  usage,  con- 
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tribution  may  (with  certain  conditionF,)  be  allowed, 
etc.— Pare.  Mart.  Law,  pp.  307,  308,  309. 

Appiica-  2155.     The  rules  herein  stated  concerning  jettison 

roieT"'*  are  equally  applicable  to  every  other  voluntary  sacri- 
fice of  property  on  a  ship,  or  expense  necessarily  in- 
curred, for  the  preservation  of  the  ship  and  cargo  from 
extraordinary  perils. 

Note. — Birkley  vs.  Presgrave,  1  East,  p.  228;  Code 
de  Com.,  p.  440;  and  the  references  given  in  preceding 
notes  to  this  Article. 


CHAPTER  IV. 
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Section  2161.  Obligations  of  carrier  of  messages. 

2162.  Degree  of  care  and  diligence  required. 

.  obiiga-  2161.     A  carrier  of  messages  for  reward  must  de- 

;  earner  of     liver  them  at  the  place  to  which  they  are  addi*essed, 
or  to  the  persons  for  whom  they  are  intended. 

Note. — This  simply  declares  that  which  is  the  prin- 
cipal object  of,  and  the  necessary  resulting  obligation 
from,  taking  a  message  to  transmit  it.  But  in  order  to 
be  charged  with  the  delivery  it  must  be  shown  that  it 
was  received  at  the  office. — Tlium  vs.  Alta  Tel.  Co., 
15  Cal.,  p.  472;  Stats.  1850,  p.  347,  Sec.  154;  1861,  p. 
84,  Sec.  5;  Penal  Code  Cal.,  Sec.  638. 

Oogreoof         2162.     A  Carrier  of  messages  for  reward  must  use 

eare  and  ,  ,  , 

diligence      ffreat  carc  and  diligence  in  the  transmission  and  deliv- 

required.        ®  ° 

ery  of  messages.     A  carrier  by  telegraph  must  use  the 

-^    >    I 

\  '\l  utmost  dihgence  therein. 

*  Note. — Obviously  messages  are  sent  by  telegraph 

for  the  express  purpose  of  securing  great  dispatch. 
This  is  an  implied  condition  of  the  contract,  which 
should  be  strictly  enforced.  See  Sees.  2207,  post,  and 
540,  ante. 
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CHATTER  V. 


COMMON    CARRIERS. 


Akticle    I.  Common  Cakrikrs  in  General. 
II.  Common  Carriers  of  Persons. 

III.  Common  Carriers  of  Property. 

IV.  Common  Carriers  of  Messages. 


ARTICLE  I. 
common  carriers  in  general. 

Section  2168.  Common  carrier,  what. 

2169.  Obligation  to  accept  freight.      ^ 

2170.  Obligation  not  to  give  preference. 

2171.  "What  preferences  he  must  give. 

2172.  Starting. 

2173.  Compensation. 

2174.  Obligations  of  carrier  altered  only  by  agreement. 

2175.  Certain  agreements  void. 

2176.  Effect  of  written  contract. 

2168.     Every  one  who  offers  to  the  pubUc  to  carry  Common  ^^^^"^  I  "^h 

carrier,  /    /  7 

persons,  property,  or  messages,  is  a  common  earner  of  what 
whatever  he  thus  offers  to  carry. 

Note.— Sweet  vs.  Barney,  23  N.  Y.,  p.  335;  Read 
vs.  Spaulding,  5  Bosw.,  p.  395;  Place  vs.  Union  Express 
Co.,  2  Hilt.,  p.  19.  A  telegi'aph  company  is  a  common 
carrier.— Parks  vs.  Alta  Cal.  Tel.  Co.,  13  Cal.,  p.  422; 
see  Sec.  481,  and  note  as  to  railroads  as  carriers.  The 
subject  of  common  carriers  has  been  so  thoroughly  dis- 
cussed in  all  its  various  bearings  that  it  is  not  deemed 
necessary  here  to  do  more  than  to  refer  briefly  to  the 
standard  writers  treating  it.  The  not«  to  Sec.  2065, 
ante,  particularly,  and  in  fact  all  the  notes  of  this  entire 
Title  to  a  certain  extent  bear  upon  the  subject  of  this 
Chapter.  Story  on  Contracts,  Sec.  751,  defines  **  a 
common  carrier"  to  be  **a  person  whose  public  em- 
ployment is  the  carriage  of  goods  for  hire,  such  as  rail- 
way companies,  tnickmen,  wagoners,  carters,  porters, 
ferrymen,  bargemen,  masters  of  vessels,  and,  in  a 
word,  all  persons  whose  business  it  is  to  carry  goods 
for  a  reward."  He  then  refers  to  Story  on  Bailm.,  Sec. 
496,  and  cases  there  cited,  and  to  Angell  on  Carriers, 

4 — ^vol.  ii. 
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Sees.  69,  70.  A  carrier  by  land  and  by  water  has  the 
same  liabilities. — Id.,  and  Note  2.  A  carrier  of  passen- 
gers 15  not  a  common  carrier  with  such  responsibilities 
as  a  carrier  of  goods  only,  for  very  obvious  reasons, 
resulting  from  the  difference  between  animate  and 
inanimate  matter,  that  capable  of  exercising  volition 
and  that  not;  the  one  controls  itself  to  a  certain  extent 
in  the  care  of  the  carrier,  the  other  is  entirely  depen- 
dent on  him.  Common  carriers,  enumerated  by  Storj' 
on  Bailm.,  Sec.  496,  after  making  the  distinction:  1. 
Carriers  by  land;  and  2.  Carriers  by  water,  proceeds 
as  follows:  1.  Proprietors  of  stage  coaches,  and  stage 
wagons,  and  railroad  cars,  which  ply  between  different 
places  and  carry  goods  for  hire  (Note  1),  so  are  truck- 
men, wagoners,  teamsters,  cartmen,  and  poi'tcrs,  who 
imdertake  to  carry  goods  tor  hire,  as  a  common  em- 
ployment, from  one  town  to  another  (Note  2),  or  from 
one  part  of  a  town  or  city  to  another  (Note  8.)  2. 
Owners  and  masters  of  ships,  steamboats,  lightermen, 
hoymen,  barge  owners,  ferrymen,  canal  boatmen,  and 
others  employed  in  like  manner.  AngcU  on  Car.,  Sec. 
69,  says:  In  the  eighth  year  of  the  reign  of  Anne  it 
was  determined  that  any  person  undertaking  for  hire 
to  caiTy  the  goods  of  all  persons  indiffei^ently^  is  as  to 
the  liability  imposed  to  be  considered  a  common  car- 
rier.— Id.,  Sec.  70.  In  the  case  of  Dwight  vs.  Brew- 
ster, 1  Pick.,  p.  50,  Parker,  J.,  defined  a  common  car- 
rier to  be  "  one  who  undertakes,  for  hire,  to  transport 
the  goods  of  such  as  choose  to  employ  him  from  place 
to  place;*'  "  and  this,"  he  added,  *' might  be  carried  on 
at  the  same  time  with  other  business."  There  is,  or 
has  been,  in  this  country  a  discrepancy  in  the  author- 
ities as  to  the  undertaking  necessary  to  constitute  one 
a  common  carrier.  "It  is  considered  reasonable  and 
pretty  well  settled  that  a  person  who  undertakes, 
though  it  be  only  ^pro  hoc  vice^  to  act  as  a  common 
carrier,  that  is  to  carry  for  hire  without  a  special  con- 
tract, thereby/  incurs  the  responsibility  of  a  common  car- 
rier."— See  Mr.  Wallace's  learned  note  to  the  case  of 
Coggs  vs.  Bernard,  1  Smith,  Lead.  Cas.  (Am.  ed. 
1847),  p.  230;  Moses  vs.  Norris,  4  New  Hamp.  R.,  p. 
204.  But  Mr.  Redfield,  in  his  work  on  Carriers  and 
other  bailments,  published  in  the  year  1869,  Sec.  19, 
says:  "  It  is  generally  considered  that  when  the  carrier 
undertakes  to  carry  only  for  the  particular  occasion, 
*pro  hoc  vice '  as  it  is  called,  he  cannot  be  held  respon- 
sible as  a  common  carrier.  So,  also,  if  the  carrier  be 
employed  in  carrying  for  one  or  a  definite  number  of 
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persons  by  way  of  special  undertakivgy  he  is  only  a 
private  carrier.  To  constitute  one  a  common  carrier 
he  must  make  that  a  regular  and  constant  business,  or 
at  all  events  he  must  for  the  time  hold  himself  ready 
to  carry  for  all  persons  indifferently  who  choose  to 
employ  him,"  and  refers  to  Gisbourn  vs.  Hurst,  1 
Salk.,  p.  249;  Upton  vs.  Slark,  2  C.  &  P.,  p.  593;  Gil- 
bert vs.  Dale,  1  Nev.  &  Pre.,  p.  22.  The  definition 
laid  down  in  the  text  with  the  light  thrown  upon  it  by 
the  cases  first  supra  cited,  and  the  language  of  the 
authorities  here  referred  to,  cannot  be  misapprehended. 
The  various  kinds  of  common  carriers,  with  the  Cali- 
fornia decisions  thereon,  are  here  given. 

Delivery. — A  delivery  to  any  other  than  the  owner 
or  his  duly  authorized  agent  is  no  defense  to  an  action 
against  a  carrier  for  non-delivery. — Adams  vs.  Blank- 
enstein,  2  Cal.,  p.  413.  Ho  may  in  an  action  for  non- 
delivery prove  that  the  goods  belonged  to  a  third  party. 
Hayden  vs.  Davis,  9  id.,  p.  573.  Is  not  responsible  for 
non-delivery  of  a  letter  beyond  the  value  of  an  ordi- 
nary letter,  unless  informed  of  the  value  at  time  it  is 
received. — Hays  vs.  Wells,  Fargo  &  Co.,  23  id.,  p.  185. 
Is  responsible  immediately  on  failure  to  deliver  draft, 
Jones  vs.  Wells,  Fargo  6:  Co.,  28  id.,  p.  259;  Agnew 
vs.  Steamer  Contra  Costa,  27  id.,  p.  425,  declares  the 
presumptions  of  law  to  be  against  the  common  carrier. 
All  common  carriers  are  governed  by  same  rules  ordi- 
narily. 

Who  are  Treated  as  Common  Carriers  by  the 
Courts  of  California,  and  in  what  cases  they  are  so 
treated: 

Stfige  Coaches, — Owners  of  are  not  insurers  or  war- 
rantors of  passengers*  safety  to  the  extent  that  carriers 
of  goods  are,  but  are  held  to  diligence  and  care,  and 
responsible  for  the  slightest  neglect. — Fairchild  vs.  Cal. 
Stage  Co.,  13  Gal.,  p.  599.    Of  the  liability  of 

Steamboats — See  Agnew  vs.  Steamer  Contra  Costa, 
27  Cal.,  p.  425.    How  far 

Steamtugs — Are  treated  as  common  carriers,  etc., 
see  White  vs.  Tug  Mary  Ann,  6  Cal.,  p.  462.  Towing 
a  boat  to  sea  is  transporting  property  a$  a  common 
carrier;  so  held  in  this  case. 

Telegraph  Companies — Are  common  carriers,  as  held 
in  Parks  vs.  Alta  Cal.  Tel.  Co.,  13  Cal.,  p.  422;  also, 
Thum  vs.  Alta  Tel.  Co.,  15  Cal„  p.  472— both  of  which 
cases  are  cited  and  commented  on  in  Red.  on  Carr., 
etc..  Sees.  550-565.  Under  the  general  Bailroad 
Act,  all 
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Railroads — Are  compelled  to  act  and  are  responsible 
as  common  cai^era  of  passengers  and  property.  (So 
held  in  Contra  Costa  R.  R.  Co.  vs.  Moss,  23  Cal.,  p.  233.) 
Duty  as  such,  to  transport  and  deliver  goods  to  end  of 
destination. — ^Jackson  vs.  Sac.  V.  R.  R.  Co.,  23  Cal.,  p. 
268.  And  to  use  all  persons  alike. — Wheeler  vs.  S.  F. 
&  A.  R.  R.  Co.,  31  Cal.,  p.  46.  May  contract  to  carry 
beyond  route. — Id.  Their  liabilities  differ  as  common 
carriers  and  warehousemen. — Jackson  vs.  Sac.  V.  R.  R. 
Co.,  supra.  May  own  steamboats  connected  with  rail- 
road business. — Wheeler  vs.  S.  F.  &  A.  R.  R.  Co., 
supra.  Railroads  and  steamboats  not  to  damage  ffr^An 
or  other  property  on  their  routes. — Gcrke  vs.  Cal.  St. 
Nav.  Co.,  9  Cal.,  p.  251.    The  law  regards 

FerryTnen — As  common  carriers. — May  vs.  Hanson, 

5  Cal.,  p.  360;  Polk  vs.  Coffin,  9  Cal.,  p.  66;  Tartar  vs. 
Finch,  9  id.,  p.  276;  Griffith  vs.  Cave,  22  id.,  p.  534. 
Liable  for  punative  damages. — Mendelsohn  vs.  The 
Anaheim  Lighter  Co.,  40  Cal.,  p.  657.  See,  also, 
Chap.  2,  post,  "  Common  Carriers  of  Persons." 

Responsibility — Extends  to  safe  and  reasonably 
speedy  transportation  and  delivery,  the  act*  of  God  and 
the  public  enemy  being  the  only  exceptions  to  the  acci- 
dents for  which  the  common  carrier  is  responsible;  but 
with  regard  to  this  exception  of  the  acts  of  God, 
Bed.,  in  his  work  on  Carriers,  etc..  Sec.  24,  says  the 
act  of  God  is  limited  to  ifievitable  accidenU  Tliis 
exception  **  has  by  the  decisions  of  the  Courts  been 
restricted  to  such  narrow  limits  as  scarcely  to  amount 
to  any  relief  to  carriers.'*  It  is  in  reality  limited  to 
accidents  which  come  from  force  superior  to  all  human 
agency,  either  in  their  production  or  resistance. — See 
Forward  vs.  Pittard,  1  T.  R.,  p.  27,  by  Lord  Mansfield. 
It  appears  from  all  the  wises  for  one  hundred  ye^irs 
back  that  there  are  events  for  which  the  carrier  is  liable 
independent  of  his  contract,  A  carrier  is  an  insurer. — 
See  note  to  Sec.  2174,  post;  see,  also.  May  vs.  Hanson, 

6  Cal.,  p.  360.  Ferryman  being  the  carrier. — Hooper 
vs.  Wells,  Fargo  &  Co.,  27  id.,  p.  U.  Extends  to  the 
distance  held  out  to  bo  a  common  carrier  for. — Wheeler 
vs.  S.  F.  &  A.  R.  R.  Co.,  31  id.,  p.  46.  And  must  treat 
all  who  apply  alike. — Id.  In  the  case  of  Hooper  vs. 
Wells,  Fargo  &  Co.,  supra,  the  carrier  is  treated  as  an 
insurer;  but  see  this  case  (which  is  ably  discussed  both 
by  the-  counsel  and  the  Court)  commented  on  as  to  re- 
strictions placed  in  receipts  of  common  carriers,  in  Red. 
on  Car.,  etc.,  p.  42,  Sec.  56;  also,  N.  J.  St.  Nav.  Co.  vs. 
Merchants'  Rank,  6  How.  XJ.  S.,  p.  344.  In  Sec.  60,  id., 
Redfield  says  that:  **It  seems  to  be  the  general  sense 
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of  the  profession,  and  the  almost  uniform  course  of  the 
more  recent  decisions,  that  express  and  other  common 
carriers  may  limit  and  restrict  their  responsibility  as 
insurers,  by  general  notices  brought  home  to  and  im- 
pliedly assented  to  by  the  owners  of  the  goods,  to  any 
reasonable  extent,  but  that  this  will  not  extend  any 
protection  to  the  carrier  against  any  default  or  mis-' 
conduct  either  of  himself  or  his  servants." — Bait,  and 
Ohio  R.  R.  vs.  Rathbone,  1  West  Virg.,  p.  87.  Evi- 
dence of  a  rule  qualifying  the  duties  of  a  common  car- 
rier under  certain  circumstances  is  inadmissible,  unless 
it  is  shown  that  the  rule  was  known  to  the  plaintiff. — 
Griffith  vs.  Cave,  22  Cal.,  p.  534. 

2169.  A  common  carrier  must,  if  able  to  do  so,  owiga- 

'  tion  to 

accept  and  carry  whatever  is  offered  to  him,  at  a  rea-  p^*g®^'j 
sonable  time  and  place,  of  a  kind  that  he  undertakes 
or  is  accustomed  to  carry. 

Note. — If  the  carrier's  vehicle  is  full,  he  is  excused 
(Lovett  vs.  Hobbs,  2  Show.,  p.  127);  otherwise  he  must 
carry  whatever  is  brought  to  him  to  carry. — Story's 
Bailm.,  Sec.  508;  Bennett  vs.  Button,  10  N.  H.,  p.  481. 
So  held  as  to  passengers  (Bennett  vs.  Peninsula  Steam 
Packet  Co.,  6  C.  B.,  p.  775),  and  as  to  goods. — Cranch 
vs.  London  and  Northwestern  R.  R.,  14  C.  B.,  p.  255; 
Pickford  vs.  Grand  Junction  R.  R.,  8  M.  &  W.,  p. 
372;  Jackson  vs.  Rogers,  2  Show.,  p.  327.  The  articles 
and  persons  must  be  such  as  he  undertakes  to  or  is 
accustomed  to  carry. — See  Johnson  vs.  Midland  R.  R., 
4  Exch.,  p.  367;  Sewall  vs.  Allen,  6  Wend.,  p.  335; 
Tunnell  vs.  Pettijohn,  2  Harringt.,  p.  48;  Citizens  Bank 
vs.  Nantucket  Steamboat  Co.,  2  Stoiy,  Sec.  16. 

2170.  A  common  carrier  must  not  give  preference,  obligation 

.         .  .  .!_  '         J.  not  to  give 

in  time,  price,  or  otherwise,  to  one  person  over  an-  preforonce. 
other,  except  where  expressly  authorized  by  statute. 

Note. — One  of  the  duties  of  a  common  carrier  is  to 
receive  and  carry  all  goods  offered  for  transportation  by 
any  person  whatsoever,  upon  receiving  a  suitable  hire. 
See  Story *s  Bailm.,  Sec.  508;  Parker  vs.  Great  West- 
ehi  Bailway  Co.,  7  M.  &  G.,  p.  253;  Pickford  vs. 
Grand  June.  R.  Co.,  10  M.  &  W.,  p.  399.  It  may  be 
that  this  is  not  a  rule  of  the  common  law  (see  Baxen- 
dale  vs.  Eastern  Cos.  R.  R.  Co.,  4  C.  B.  [N.  S.],  pp. 
63,  78);  but  if  not,  it  ought  to  be  incorporated  into  our 
law  from  the  English  Railway  Acts,  which  generally 
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contain  such  a  provision.  This  is  the  result  of  his 
public  employment  as  a  carrier.  It  was  held  in 
Wheeler  vs.  S.  F.  and  A.  R.  R.  Co.,  31  Cal.,  p.  46, 
that  as  common  carriers  they  must  treat  all  who  apply 
alike.  Red.  and  Angell,  in  defining  common  carriers, 
call  them  carriers  of  goods  for  hire  indifferently  for  all 
peraoriSy  which  indicates  their  business  to  be  for  all — 
to  carry  for- all  persons  itidiffereiitly  who  choose  to 
employ  them. — Red.  on  Car.,  etc.,  Sees.  19-24;  see 
Sec.  481,  ante,  and  note. 

2171.  A  common  carrier  must  always  give  a  pref- 
erence in  time,  and  may  give  a  preference  in  price,  to 
the  United  States  and  to  this  State. 

Note. — A  due  respect  and  obedience  is  hereby  en- 
forced to  that  underlying  principle  in  all  governments, 
that  the  convenience  or  interests  of  the  few  must,  for 
the  sake  of  good  order,  yield  to  that  of  the  many. 

2172.  A  common  carrier  must  start  at  such  time 
and  place  as  he  announces  to  the  public. 

Note. — Tlie  place  of  receiving  passengers,  and  the 
hour  of  starting f  which  paj^senger  carriers  are  bound 
to  observe  and  conform  to,  are  those  which  they  hold 
out  to  the  public,  and  thus  become  in  the  nature  of  a 
special  contract.  This  regulation,  by  the  text,  now  ap- 
plies to  all  carriers,  as  well  as  to  the  carriers  of  passen- 
gers.— Sl'c  Sec.  481,  ante,  regulating  this  subject  for 
railroads. 

2173.  A  common  carrier  is  entitled  to  a  reasona- 
ble compensation  and  no  more,  which  he  may  require 
to  be  paid  in  advance.  If  payment  thereof  is  refused, 
he  may  refuse  to  carry. 

Note.— Wyld  vs.  Pickford,  8  M.  &  W.,  pp.  443-458. 
**  The  carrier  is  entitled  to  demand  his  pay  in  advance; 
but  where  no  such  condition  is  insisted  upon  at  the 
time  "  the  goods  are  delivered,  the  owner  not  bound  to 
tender  the  freight. — Red.  on  Car.,  etc.,  Sec.  183.  If 
his  right  to  demand  in  advance  is  exercised  and  not 
complied  with,  lie  of  course  may  of  right  refuse  to 
carry. 

2174.  The  rights  and  obligations  of  a  common 
carrier  cannot  be  altered  by  notice  on  his  part,  or  by 
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any  other  means,  except  a  written  agreement  between  ^^^^^. 
Iiim  and  the  pei-son  with  whom  he  deq,ls.  altered 

only  by 
Note. — "  Obligations  not  altered  by  notice." — Nev-   a«r'eoment. 

ins  vs.  Bay  State  Steamboat  Co.,  4  Bosw.,  p.  225;  Cole 
vs.  Goodwin,  19  Wend.,  p.  251;  approved,  Dorr  vs.  N. 
J.  Steam  Nav.  Co.,  11  N.  Y.,  p.  485;  **  Nor  otherwise, 
except  by  written  agreement."  This  provision  is  new, 
in  so  far  as  it  requires  the  agreement  to  be  written;  but 
it  seems  eminently  desirable  that  such  should  be  the 
law.  This  subject  is  ably  discussed  in  Red.  on  Carr., 
Sec.  138,  et  seq.,  where,  in  Sec.  140,  it  is  said:  "  Notice 
brought  home  to  the  owner  of  the  goods  as  evidence 
merits  a  very  different*  consideration  in  this  species  of 
bailment  from  any  otlier,  where  there  is  no  obligation 
upon  the  bailee  to  assume  the  duty."  With  the  carrier 
of  the  text  it  is  not  optional,  if  the  goods  to  be  carried, 
or  act  to  be  done,  is  in  the  course  of  his  custoinary 
business.  That  one  of  their  liabilities,  that  of  an 
insurer,  may  be  limited  by  notice  consented  to  by 
owner,  has  been  decided  in  most  of  the  State  Courts, 
except  New  York. — Id.,  Sec.  114j  N.  J.  Steam  Nav. 
Co.  vs.  Merc.  Bank,  6  How.  U.  S.,  p.  344.  Being 
regarded  in  the  light  of  an  express  contract  is  the 
ground  of  these  decisions.  In  Sec.  147,  id.,  it  is  said 
the  right  of  the  carrier  to  restrict  his  liabilities  by  spe- 
cial acceptance  is  firmly  established  in  Pennsylvania. 
See  Atwood  vs.  The  Reliance  Co.,  9  Watts,  p.  87; 
Brigham  vs.  Rogers,  6  Watt?  &  Serg.,  p.  495;  Laing 
vs.  Colder,  8  Penn.  St.,  p.  479.  All  these  cases  refer- 
red to  in  Dorr^s.  N.  J.  Steam  Nav.  Co.,  1  Kernan,  p. 
485,  supra.  It  is,  however,  pretty  well  settled  (Sec.  148 
id.)  that  the  restriction  by  notice  brought  home  to 
owner  only  limits  their  respo^isibility  as  insurers^  as 
by  special  contract  at  the  time  of  the  acceptance  of  the 
goods.  From  these  authorities  and  cases  it  will  be 
apparent  that  this  power  of  restricting  the  ordinary 
obligations  of  common  carriers,  implied  by  law,  from 
conducting  the  business,  is  far  from  being  uniform  or 
settled,  and  affords  the  strongest  possible  argument  in 
favor  of  the  adoption  of  the  rule  laid  down  in  the  text, 
and  in  making  it  of  universal  application,  for  under  it 
such  variance  must  be  in  writing  and  between  the  car- 
rier and  his  employer. 

2175.     A  common  earner  cannot  be  exonerated,  certain 

_  ,    ,  ftgreements 

by  any  agreement  made  in  anticipation  thereof,  from  void. 
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liability  for  the  gross  negligence,  firaud,  or  willful 
wrong  of  himself  or  his  servants. 

Note.— Penn.  R.  R.  vs.  McCloskey,  23  Penn.  St.,  p. 
532;  Camden  &  Amboy  R.  R.  vs.  Baldauff,  16  id.,  p. 
67;  Smith  vs.  N.  Y.  Central  R.  R.,  29  Barb.,  p.  132; 
affirmed,  24  N.  Y.,  p.  222.  The  latest  cases  in  New 
York  seem  to  hold  that  the  carrier  may  be  exempted 
from  such  liability  for  the  acts  of  his  servants. — Bis- 
sell  vs.  N.  Y.  Central  R.  R.,  25  N.  Y.,  p.  442;  revers- 
ing S.  C,  29  Barb.,  p.  502;  Perkins  vs.  N.  Y.  Central 
R.  R.,  24  N.  Y.,  p.  196;  Wells  vs.  Same,  id.,  p.  181. 
But  these  decisions  were  made  by  a  bare  majority  of 
the  Court  of  Appeals,  and  the  dissenting  opinions  are 
regarded  as  entitled  to  the  most  weight.  It  is  noto- 
rious that  the  negligence  of  railroad  managers  cannot 
be  stopped  by  criminal  prosecutions,  and  if  they  are 
enabled,  by  a  reduction  of  a  few  cents  in  the  fere,  to 
escape  a  civil  action,  they  will  be  practicably  irrespon- 
sible for  the  acts  of  their  servants. 

Effect  of  2176.     A   passenger,  consignor,  or  consignee,  by 

contract,      accepting  a  ticket,  bill  of  lading,  or  written  contract 
J  [  tor  carriage,  with  a  knowledge  of  its  terms,  assents  to 

V  ^''*''  "-   1  ~  .  VJ  ^^^^  ^^^  ^^  hiTQy  the  time,  place,  and  manner  of  deliv- 

i     '  eiy  therein  stated.    But  his  assent  to  any  other  modi- 

fication of  the  carrier's  rights  or  obligations  contained 
in  such  instrument  can  only  be  manifested  by  his  sig- 
nature to  the  same. 

Note. — Nevins  vs.  Bay  State  Steamboat  Co.,  4 
Bosw.,  p.  225.  This  appears  to  be  the  only  sound  rule, 
notwithstanding  its  apparent  repudiation  by  a  bare 
majority  of  the  Now  York  Court  of  Appeals.  See  Bis- 
sell  vs.  N.  Y.  Central  R.  R.,  25  N.  Y.,  p.  442.  This 
should  be  the  rule,  to  correspond  with  the  provisions 
\        .     ,  /  of  Sec.  2174,  ante.    See,  also,  note  to  that  section. 
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ARTICLE  II. 

COMMON  CARRIERS  OF  PERSONS. 

Section  2180.  Obligation  to  carry  luggage. 

2181.  Luggage,  what. 

2182.  Liability  for  luggage. 

2183.  Luggage,  how  carried  and  delivered. 
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SccTioN  2184.  Obligation  to  provide  vehicles. 

2185.  Seats  for  passengers. 

2186.  Regulations  for  conduct  of  business. 

2187.  Fare,  when  payable. 

2188.  Ejection  of  passengers. 

2189.  Passenger  who  has  not  paid  fare. 

2190.  Pare  not  payable  after  ejection. 

2191.  Carrier's  lien. 

2180.  A  common   carrier  of  persons,  unless  his  obiigau«« 

*  '  to  carry 

vehicle  is  fitted  for  the  reception  of  passengers  exclu-  i^reage. 
fiively,  must  receive  and  carry  a  reasonable  amount  of 
luggage  for  each  passenger,  without  any  charge  except 
for  an  excess  of  weight  over  one  hundred  pounds  to  a 
passenger. 

Note. — This  obligation  is  usually  provided  for  by 
statute. — See  Red.  on  Car.,  etc.,  Sec.  486.  Cannot  • 
enforce  a  rule  requiring  passenger  to  be  booked  and  his 
passage  paid  before  receiving  his  baggage,  for  it  is 
inconsistent  with  the  usual  statute,  and  it  would  be  a 
restriction  on  the  rule  of  this  text  unauthorized. — Id., 
Sees.  71  to  76.  Carriers  of  passcnJI^ers  are  liable  as 
common  carriers  for  their  baggage,  and  their  checks 
take  the  place  of  bills  of  lading;  but  are  responsible 
without  giving  check,  if  received  as  baggage,  and 
whether  passenger  has  paid  his  fare  or  not,  or  is  riding 
on  a  free  pass.  See  Sec.  481,  ante, "  Bailroad  Corpora- 
tion Business."  Company  is  not  liable  unless  baggage 
is  given  in  charge  of  their  servants. — Bed.  on  Car.,  etc., 
See.  74.  Their  liability  results  from  duty,  and  not 
from  contract  in  regard  to  baggage  or  passengers. — Id., 
Sec.  75.  If  one  company  gives  a  check  for  u  depot  or 
place  beyond  their  route,  they  are  agents  of  the  owner, 
under  obligations  to  forward  by  safe  conveyance,  and 
liable  therefor. — Id.,  p.  72.  So,  when  two  roads  con- 
nect and  issue  reciprocal  checks,  either  may  be  sued 
and  recovered  from  on  the  check  of  the  other. — Id. 
Luggage  is  the  English  term.  Our  writers  have 
usually  used  the  term  baggage. — See  id..  Sec.  71. 

2181.  Luggage   may   consist  of  any  articles   in-  Luggage. 
tended  for  the  use  of  a  passenger  while  traveling,  or 

for  his  personal  equipment. 

Note. — ^The  implied  undertaking  of  the  carrier  to 
carry  in  safety  the  baggage  of  a   passenger  is  not 
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unlimited,  and  cannot  be  extended  beyond  ordinary 
baggage,  or  Fuch  as  a  passenger  usually  carries  with 
him  for  his  personal  convenience.  It  never  includes 
merchandise,  nor  would  their  liability  ordinarily  extend 
to  the  loss  of  a  trunk  of  merchandise  claimed  to  be 
checked  as  baggage. — Ang.  on  Car.,  Sec.  115;  Stoiyon 
Cont.,  Sec.  768,  a,  6;  Bedf.  on  Railw.,  Sec.  144;  Nevins 
vs.  Bay  State  Steamboat  Co.,  4  Bosw.,  p.  225;  Dufiy 
vs.  Thompson,  4  E.  D.  Smith,  p.  178;  Davis  vs.  Cayuga 

6  Susq.  R.  R.,  10  How.  Pr.,  p.  330;  see  Richards  vs. 
Westcott,  2  Bosw.,  p.  589;  7  id.,  p.  6;  Pardee  vs.  Drew, 
25  Wend.,  p.  459. 

2 1 82.  The  liability  of  a  carrier  for  luggage  received 
by  him  with  a  passenger  is  the  same  as  that  of  a  com- 
mon carrier  of  property. 

Note.— Story  on  Bailm.,  Sees.  498,  499,  595;  Ang. 
on  Car.,  Sec.  571;  Cary  vs.  Cleveland  &  Toledo  R.  R., 
29*  Barb.,  p.  35;  Cole  vs.  Goodwin,  19  Wend.,  p.  251; 
Powell  vs.  Myers,  26  "Wend.,  p.  591. 

2183.  A^common  carrier  must  deliver  every  pas- 
senger's luggage,  whether  within  the  prescribed  weight 
or  not,  immediately  upon  the  arrival  of  the  passenger 
at  his  destination;  and,  unless  the  vehicle  would  be 
overcrowded  or  overloaded  thereby,  must  can*y  it  on 
the  same  vehicle  by  which  he  carries  the  passenger  to 
whom  it  belongs. 

NoTK. — Carrier  liable  for  actual  delivery  of  baggage 
or  luggage  to  the  owner. — See  this  question  fully  treated 
in  Sec.  73,  Red.  on  Car.,  etc.,  and  note,  wherein  the 
text  is  fully  sustained;  Richards  vs.  The  L.  B.  &  S. 
Coast  Railw.,  7  C.  B.,  p.  839;  Butcher  vs.  L.  &  S.  W. 
Railw.,  16  C.  B.,  p.  13;  «.  c.  29  Eng.  L.  &  Eq.,  p.  347. 
If  passenget  chooses  to  take  exclusive  control  of  it, 
company  not  liable. — Tower  vs.  Utica  &  Sch.  Railw., 

7  Hill  N.  Y.,  p.  47;  Camden  &  Amboy  Railw.  vs. 
Belknap,  21  "Wend.,  p.  354.  Particularly  in  point  is 
Glasco  vs.  N.  Y.  Central  R.  R.  Co.,  36  Barb.,  p.  557. 

2184.  A  common  carrier  of  persons  must  provide 
a  sufficient  number  of  vehicles  to  accommodate  all  the 
passengers  who  can  be  reasonably  expected  to  require 
carriage  at  any  one  time. 

Note. — See  Sec.  481,  ante,  and  note  thereto;  also,  Sees. 

•  f 
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482|  483, 484,  as  to  how  business  of  railroads  is  conductod; 
see  Bed.  on  Car.,  etc.,  Sec.  488.  **  Regulations  of  car 
riers  as  to  accommodations  of  passengers  must  yield  to 
right  of  others  to  be  carried,"  and  their  accommoda- 
tions during  the  transit  is  subject  to  the  carrier's  rea- 
sonable rules  and  regulations.  Whether  they  are  so  or 
not,  is  a  question  of  fact  for  the  jury .  The  case  of  Day 
vs.  Owen,  5  Mich.,  p.  520,  is  so  pertinent  and  gives  so 
much  good  reason  for  the  rule  of  the  text  that  we  quote 
from  it.  Alluding  to  that  portion  of  the  note,  supra,  in 
quotation  marks,  it  proceeds  as  follows:  **  This  we  are 
aware  is  the  practice  in  America,  in  almost  all  modes 
of  passenger  transportation,  to  cram  the  carriages  and 
boats  to  the  point  of  suffocation,  almost,  if  passen- 
gers offer.  But  that  is  never  attempted  or  allowed  in 
England,  or  upon  the  Continent.  Whenever  the  seats 
in  a  carriage  or  the  accommodations  in  a  boat  are  all 
occupied,  no  more  are  allowed  to  enter  the  carriage  or 
boat.  This  sometimes  results  in  putting  a  first  class 
passenger  into  a  second  class  carriage,  and  vice  versa. 
But  no  man  in  Europe  would  e^er  be  allowed  to  take 
passage  in  a  railway  carriage  without  having  a  seat. 
It  would  be  deemed  the  height  of  indiscretion,  almost  • 
bordering  on  madness,  to  attempt  to  transport  passen- 
gers by  railway  in  a  standing  position.  And  even  in 
omnibuses,  no  one  can  enter  after  the  seats  are  filled. 
And  in  Paris  a  prominent  sign,  ^Complet,^  is  exposed 
the  moment  the  carriage  is  full.  And  it  seems  to  us 
t]jiat  a  passenger  carrier  who  is  supplied  with  sufiSicient 
accommodations  for  all  who  ordinarily  ofiTer,  had  better 
be  excused  from  carrying  any  excess  which  might  occa- 
sionally offer,  than  be  compelled  to  carry  them  at  the  v 
expense  of  the  discomfort  and  suffering  of  all  the  other 
passengers.  We  think,  at  least,  that  if  railways  took 
this  ground  upon  the  score  of  safety  merely,  they  would 
not  fail  to  be  sustained  by  the  Courts,  unless  the  ex-  * 

cited  rush  of  all  to  go  by  the  first  chance  is  to  override 
all  other  considerations,  either  of  safety  or  convenience. 
And  we  trust  that  public  opinion  here  is  more  reason- 
able than  to  make  any  such  demands.*' 

2185.    A  common  carrier  of  persons  must  provide  Seats  for 
every  passenger  with  a  seat.    He  must  not  overload  ^*^®"*®"' 
his  vehicle  by  receiving  and  carrying  more  passengers 
than  its  rated  capacity  allows. 

Note.— See  Sees.  481,  482,  483,  484,  ante,  and  notes. 
The  provision  relating  to  overloading  vehicles  is  emi- 
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nently  proper,  and  taken  in  connection  with  the  pre- 
ceding section  seems  to  conform  more  to  the  English 
rule  as  laid  down  in  the  case  cited  at  length  in  the  note 
thereto.  It  is  almost  impossible  to  make  the  restric- 
tions too  stringent,  in  view  of  the  reckless  running  of 
cars  and  steamers,  and  great  sacrifice  of  life  in  this  fant 
age.  Sec.  483,  ante,  requires  all  to  be  provided  with 
accommodations  inside  the  cars.  The  beneficial  results 
from  the  adoption  of  the  two  preceding  sections  will 
not  be  long  in  manifesting  themselves. 

Reguia-  2186.     A  common  carrier  of  persons  may  make 

tioM  for 

conductor    rules  for  the  conduct  of  his  business,  and  may  require 

business.  '  j        ^ 

passengers  to  conform  to  them,  if  they  are   lawful, 
public,  uniform  in  their  application,  and  reasonable. 

NoTB. — *'May  make  and  enforce  compliance  with 

rules."— Vedder  vs.  Fellows,  20  N.  Y.,  p.  128;  Barker 

vs.  Coflin,  31  BarK,  p.  566.    **If  lawful  and  public." 

^  Pollard  vs.  N.  Y.  and  N.  H.  R.  R.,  7  Bosw.,  p.  437. 

"  Uniform  and  reasonable." — Vedder  vs.  Fellows,  20 
N.  Y.,  p.  126. 


Fare, 
when 
payable. 


Section  of 
paaaengers. 


2187.  A  common  carrier  may  demand  the  fiire  of 
passengers,  either  at  stalling  or  at  any  subsequent 
time. 

NoTB. — Red.  on  Car.,  etc.,  Sec.  133.  "The  carrier 
is  entitled  to  demand  his  pay  in  advance,"  but  if  not 
insisted  on  at  the  time  the  owner  or  passenger  not 
bound  to  pay.  See,  as  to  rule  applying  to  both  carriers 
of  goods  and  of  passengers,  Sec.  132,  id. 

2188.  A  passenger  who  refuses  to  pay  his  fare  or 
to  conform  to  any  lawful  regulation  of  the  carrier,  may 
be  ejected  from  the  vehicle  by  the  carrier.  But  this 
must  be  done  with  as  little  violence  as  possible,  and  at 
any  usual  stopping  place  or  near  some  dwelling  house. 

Note. — See  Sec.  487  and  note.  Kline  vs.  C.  P.  R.  R. 
Co.,  37  Cal.,  p.  400;  id.,  39  Cal.,  p.  587,  which  case  was 
twice  before  our  Supreme  Court,  and  as  it  was  closely 
contested,  ably  argued  both  by  counsel  and  the  Court, 
frequent  references  to  it  may  not  be  improper  and  are 
here  given  somewhat  at  length. 

Damages  fok  Injury  by  Railroad  Car.— In  a 
suit  brought  by  a  boy  sixteen  years  old  for  damages 
sustained  by  being  forcibly  expelled  from  a  railroad 
car,  if  the  testimony  tends  to  show  that  plaintiff  is  told 
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he  cannot  ride,  and  that  he  is  ordered  by  the  conductor, 
with  a  show  of  force,  to  get  off  the  car,  a  nonsuit  should 
not  b<)  granted  upon  the  ground  that  the  carelessness 
and  negligence  of  the  plaintiff  contributed  to  his  injury. 
Kline  vs.  C.  P.  R.  R.  Co.,  37  Cal.,  p.  400. 

Forcible  Ejection  from  a  Railroad  Car.— If 
a  boy  sixteen  years  of  age  only  leaps  fh)m  a  railroad 
car  while  in  motion,  in  obedience  to  the  command  of 
the  conductor,  accompanied  by  a  show  of  force,  the 
Court  cannot  say  judicially  that  the  act  of  the  boy  was 
voluntary,  but  should  leave  it  to  the  jury  to  say  whether, 
under  all  the  circumstances,  the  conduct  of  the  con- 
ductor did  not  amount  to  compulsion. — Id.,  89  Cal.,  p. 
687. 

Liability  for  Removing  Person  from  Rail- 
road Car. — Although  a  person  gets  upon  a  railroad 
•  car  wrongfully,  and  as  a  trespasser,  for  the  purpose  of 
riding  without  paying  his  fare,  yet  the  conductor,  if  he 
resolves  to  exercise  his  right  to  remove  him,  must  do 
so  prudently,  and  in  such  a  manner  as  not  to  endanger 
his  personal  safety.  If  he  do  not  exercise  this  pru- 
dence, and  injury  result,  the  company  cannot  absolve 
itself  from  liability  on  the  ground  that  the  wrong  was 
mutual. — Id. 

Idem. — ^If,  in  such  case,  the  conductor  sees  the  per- 
«on  attempting  to  get  on  the  car,  he  may  use  force  to 
prevent  hiln,  and  no  liability  will  result  from  injury; 
but  if  the  person  is  once  fairly  on  the  car  care  must  be 
exercised  in  his  removal. — Id. 

This  case  further  treats  of  damages  where  both  par- 
ties  are  in  the  wrong^  and  where  act  of  agent  binds 
principal,  and  liability  of  company  for  act  of  railroad 
conductors;  and,  also,  company  liable  for  act  of  rail- 
road conductor. 

2189.  A  passenger  upon  a  railroad  train  who  has  Passenger 

who  HftH 

not  paid  his  fare  before  entering  the  train,  if  he  has  not  paid 
been  afforded  an  opportunity  to  do  so,  must,  upon  de- 
mand, pay  ten  per  cent  in  addition  to  the  regular  rate. 

Note. — This  is  a  limitation  to  the  exorbitant  and 
disproportionate  percentage  sometimes  exacted,  and 
will  afford  some  protection.  The  provision  for  this 
State  is  new.  *'  Company  may  demand  higher  fares  if 
paid  in  cars,''  but  this  limits  the  amount. — Red.  on 
Car.,  etc.,  Sec.  483. 

2190.  After  having  ejected  a  passenger,  a  carrier 
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Fare  not      has  DO  right  to  require  tlie  payment  of  any  part  of  his 
•JJjj.^^       fare. 

Note. — This  is  certainly  correct,  for  if  the  penalty 
is  inflicted  for  non-compliance  with  a  rei^Iation  there 
is  no  reason  for  a  subsequent  compulsion  to  cdtnply; 
haying  been  ejected,  you  could  not  compel  a  payment 
of  fiire,  or  an  orderly  ride,  or  tfubsequent  good  conduct 
on  the  car  from  which  he  is  ejected. 

Carrier's  2101.     A  common  carrier  has  a  lien  upon  the  luff- 

gage  of  a  passenger  for  the  payment  of  such  fare  as 
he  is  entitled  to  from  him.  This  lien  is  regulated  by 
the  Title  on  Liens. 

Note. — **  Passenger  carrier  has  lien  on  baggage  for 
fare  "(Red.  on  Car.,  etc.,  Sec.  278),  but  not  on  the 
person  of  the  passenger.  See,  also,  Story  on  Bailm., 
Sec.  604;  Wolf  vs.  Summers,  2  Camp.,  p.  631;  Mc- 
Daniel  vs.  Kobinson,  26  Yt.,  p.  316.  It  was  held  that 
a  carrier's  lien  for  freightage  is  lost  by  the  voluntary 
surrender  of  the  possession  in  the  case  of  "Wingard  vs. 
Banning,  39  Cal.,  p.  543;  so,  also,  if  a  common  car- 
rier sues  out  and  procures  to  be  levied  a  writ  of  attach- 
ment against  property  on  which  he  has  a  lien  for  freight, 
he  thereby  abandons  and  forfeits  his  lien. — Id. 


ARTICLE  III. 

COMMON  CARRISB8  0¥   FROPSRTY. 

Skction  2194.  Liability  of  inland  carriers  for  loss. 

2195.  When  exemptions  do  not  apply. 

2196.  Liability  for  delay. 

2197.  Liability  of  marine  carriers. 
2196.  Same. 

2199.  Perils  of  sea,  what 

2200.  Consignor  of  valuables  to  declare  their  nature. 

2201.  Delivery  of  freight  beyond  usual  route. 

2202.  Proof  to  be  given  in  case  of  loss. 

2203.  Carrier's  services,  other  than  carriage  and  delivery. 

Liabiuty  2 1 94.     Uuless  the  consignor  accompanies  the  freight 

of  inland  .  .  a  • 

carriers       and  retains  exclusive  control  thereof,  an  inland  com- 

for  loss.  ' 

mon  carrier  of  property  is  liable,  from  the  time  that 
he  accepts  until  he  relieves  himself*  from  liability  pur- 
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8uant  to  Sections  2118  to  2122,  for  the  loss  or  injury  Sam©, 
thereof  from  any  cause  whatever,  except: 

1.  An  inherent  detect,  vice,  or  weakness,  or  a  spon- 
taneous action,  of  the  property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States, 
or  of  this  State; 

3.  The  act  of  tlie  law;  or, 

4.  Any  irresistible  superhuman  cause. 

NoTK. — When  consignor  accompanies  and  controls 
freight.— Sto.  Bailm.,  Sees.  533,  578;  Cohen  vs.  Frost, 
2  Duer,  p.  355;  Tower  vs.  Utica  R.  R,,  7  Hill,  p.  47. 
Inland  carrier  liable  from  the  time  he  accepts  the 
freight.— Blossom  vs.  Griffin,  13  N.  Y.,  p.  569;  Lake- 
man  vs.  Qrinnell,  5  Bo'sw.,  p.  625.  Continues  liable 
till  he  relieves  himself  by  actual  delivery  or  a  ware- 
house deposit. — Story  on  Bailm.,  Sees.  533,  509;  Goold 
vs.  Chapin,  20  N.  Y.,  p.  259,  or  is  relieved  by: 

Subd.  1. — Sto.  Bailm.,  Sec.  492a;  Ang.  on  Car., 
Sec.  214a;  Clarke  vs.  Rochester  R.  R.,  14  K.  Y.,  p. 
674. 

Subd.  2.— Sto.  Bailm.,  Sees.  510,  526. 

aabd.  3.— Van  Winkle  vs.  U,  S.  Mail  Steamship 
Co.,  37  Barb.,  p.  122;  Biiven  vs.  Hudson  River  R.  R., 
35  id.,  p.  188;  but, 

Subd.  4. — **  Inevitable  accident "  does  not  excuse  the 
carrier,  if  such  accident  is  of  human  origin.— Miller 
vs.  Steam  Navigation  Co.,  10  N.  Y.,  p.  431;  Goold  vs. 
Chapin,  20  id.,  p.  259;  10  Barb.,  p.  612;  Merritt  vs. 
Earle,  31  id.,  p.  38;  Mc Arthur  vs.  Sears,  21  Wend.,  p. 
190;  Hall  vs.  Cheney,  36  N.  H.,  p.  31;  see,  also,  note 
to  Sec.  2168,  ante,  **  responsibility." 

2195.  A  common  carrier  is  liable,  even  in  the  when 
cases  excepted  by  the  last  section,  if  his  ordinary  neg-  do  not 
ligence  exposes  the  property  to  the  cause  of  the  loss. 

NoTK.— Read  vs.  Spaulding,  5  Bosw.,  p.  395;  Wing 
vs.  N.  Y.  &  Erie  R.  R.,  1  Hilt.,  p.  235.  See  also  Red. 
on  Car.,  etc..  Sec.  28:  "  Where  negligence  of  carrier 
exposes  him  to  what  he  might  otherwise  have  escaped^ 
he  is  responsible  for  losses  thus  occurring  through  the 
combined  agency  of  his  own  negligence  and  inevitable 
accident  or  the  public  enemy."  It  will  be  here  ob- 
served that  ** inevitable  accident''  is  substituted  for  act 
of  Gk>d,  as  explained  in  note  to  Sec.  2168,  ante. 
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Liability 
f  ^     for  delay. 


\ 


A 


Liability 
of  marine 
earriera. 


Same. 


Perils  of 
eea,  what. 


2196.  A  common  carrier  is  liable  for  delay  only 
when  it  is  the  effect  of  his  ordinary  negligence. 

NoTK.--Wibert  vs.  N.  Y.  «fe  Erie  R.  R.,  11  N.  Y., 
p.  245;  CoDff^er  vs.  Hudson  River  R.  R.,  6  Duer,  p. 
375;  Red.  on  Car.,  etc.,  Sec.  29;  and  note  "reasonable 
time,"  question  of  fact  for  the  jtrfj"*  etc. 

2197.  A  marine  carrier  is  liable  in  like  manner  as 
an  inland  carrier,  except  for  loss  or  injury  caused  bj^ 
the  perils  of  the  sea  or  fire. 

Note. — **  Perils  of  the  sea  "  defined,  Sec.  512a,  Story 
on  Bailm.  See  also,  on  the  same,  Angell  on  Can*., 
Sees.  166-170.  "  Neither  the  element  on  which  goods 
are  carried,  nor  the  nature,  magnitude,  and  form  of  the 
carriage  make  any  difference." — Ang.  on  Carr.,  Sec.  99. 
See,  also,  **  Perils  of  the  Sea  "  and  **  Dangers  of  the 
River,"  id..  Sec.  168,  et  seq. 

2198.  The  liability  of  a  common  carrier  by  sea  is 
further  regulated  by  Acts  of  Congress. 

Note.— 9  U.  S.  Stat.,  p.  635. 

2199.  Perils  of  the  sea  are  from  : 

1.  Storms  and  waves; 

2.  Rocks,  shoals,  and  rapids; 

3.  Other  obstacles,  though  of  liuman  origin; 

4.  Changes  of  climate; 

6.  The  confinement  necessary  at  sea; 

6.  Animals  peculiar  to  the  sea;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

Note. — Ang.  on  Carr.,  Sees.  166,  226,  and  the  case 
of  Amer  vs.  Astor,  6  Cow.  N.  Y.  R.,  p.  266,  particu- 
larly referred  to  in  Sec.  170,  id.  The  whole  question 
discussed  in  sections  named,  supra.  In  its  connec- 
tion with  marine  insurance,  this  question  is  discussed 
in  2  Pars.  Harit.  Law,  p.  219,  et  seq.  **  By  this  phrase 
*  perils  of  the  sea '  is  meant  all  the  perils  incident  to 
navigation,  and  especially  those  arising  from  the  wind 
and  weather,  the  state  of  the  ocean,  and  its  rock»  and 
shores." — Pars.  Merc.  Law,  p.  443, 

2200.  A  common  carrier  of  gold,  silver,  platina, 
or  precious  stones,  or  of  imitations  thereof  in  a  manu- 
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factured  or  unraanafectured  state;    of  timepieces  of  Consignor 
any  description;  of  negotiable  paper  or  other  valuable  ^*{fjjj^j| 
writings;  of  pictures,  glass,  or  chinaware,  is  not  liable  ^tJ^e. 
for  more  than  fifty  dollars  upon  the  loss  or  injury  of 
any  one  package  of  such  articles,  unless  he  has  notice, 
upon  his  receipt  thereof,  by  mark  upon  the  package 
or  otherwise,  of  the  nature  of  the  fi'eight. 

Note. — ^Modified  from  tho  English  Carriers'  Act  of 
1830.  The  Act  of  Congress,  March  3d,  1851,  does  not 
include  so  many  articles. 

2201.  If  a  common  carrier  accepts  freight  for  a  Deiivoiy 
place  beyond  his  usual  route,  he  must,  unless  he  stipu-  JjJ^iTOute. 
lates  otherwise,  deliver  it  at  the  end  of  his  route  in 

that  direction  to  some  other  competent  carrier  carry- 
ing to  the  place  of  address,  or  connected  with  those 
who  thus  carry,  and  his  liability  ceases  upon  making 
such  delivery. 

Note. — Van  Santvoord  vs.  St.  John,  6  Hill,  p.  157; 
see  Goold  vs.  Chapin,  20  N.  Y.,  p.  259.  The  English 
rule  to  hold  the  company  which  receives  and  books  the 
goods  liable  to  the  end  of  the  route,  since  the  establish- 
ment of  railways  (Hodges  on  Railw.,  p.  615;  see  Red. 
on  Car.,  etc.,  Sec.  180),  is  very  seriously  questioned  in 
this  country. — Id.,  Sec.  181,  Jennison  vs.  C.  and  A. 
Railw.,  Dist.  Court  Phil.,  Vol.  4,  Am.  Law  Reg.,  p. 
234.  Stroud,  J.,  reviews  all  the  cases  in  this  country, 
and  concludes  that:  "When  goods  are  delivered  to  a 
carrier  marked  for  a  particular  place,  but  unaccompa- 
nied by  any  other  directions  for  their  transportation 
and  delivery,  except  such  as  might  be  inferred  from 
the  marks  themselves,  the  carrier  is  only  bound  to 
transport  and  deliver  them  according  to  the  established 
usage  of  the  business  in  which  he  is  engaged,  whether 
that  usage  was  known  to  the  other  party  or  not.'' — 
Note  9  to  Sec.  181,  Red.  on  Car.,  etc.  The  rule  regard- 
ing passengers'  baggage  checked,  seems  to  be  other- 
wise.— See  Sec.  2180,  and  note,  ante. 

2202.  If  freight  addressed  to  a  place  beyond  the  Proof  to 
usual  route  of  the  common  carrier  who  first  received  in  case 

^  ^  of  loss. 

it  is  lost  or  injured,  he  must,  within  a  reasonable  time 
6 — vol.  ii. 
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after  demand,  give  satisfeetory  proof  to  the  consignor 
that  the  loss  or  injury  did  not  occur  while  it  was  in  his 
charge,  or  he  will  be  himself  liable  therefor. 

Note. — This  section  is  intended  to  save  the  consignor 
from  the  risk  of  mistaken  actions,  by  compelling  the 
carrier  to  give  proof  that  another  is  liable,  the  fair  pre- 
sumption being  against  him. 

Carrier's  2203.     In  rcspect  to  any  service  rendered  by  a  com- 

sorvices.  i.  ./  '       . 

carri  *^*°    mon  camcr  about  fi-eight,  other  than  its  carriage  and 
delivery,      delivery,  his  rights  and  obligations  are  defined  by  the 
Titles  on  Deposit  and  Service. 

Note.— See,  ante.  Titles  III  and  VI,  Part  IV,  Div. 
Third. 


ARTICLE  IV. 

COMMON  CARRISR8  OF  ME8BA0E8. 

Section  2207.  Order  of  transmission  of  telegraphic  messages. 

2208.  Order  in  other  cases. 

2209.  Damages  when  message  is  refused  or  postponed. 

Order  of  2207.     A  Carrier  of  messages  by  telegraph  must,  if 

trans  in  iS" 

won  of  it  is  practicable,  transmit  every  such  message  immedi- 
messages.  atcly  upou  its  receipt.  But  if  this  is  not  practicable, 
and  several  messages  accumulate  upon  his  hands,  he 
must  transmit  them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States 
or  of  this  State,  on  public  business; 

2. -Messages  intended  in  good  faith  for  immediate 
publication  in  newspapers,  and  not  for  any  secret  use; 

8.  Messages  giving  information  relating  to  the  sick- 
ness or  death  of  any  person; 

4.  Other  messages  in  the  order  in  which  they  were 
received. 

Note. — An  operator  sending  messages  out  of  their 
order  is  punished  by  Sec.  638  of  the  Penal  Code,  Cal. 
Service  of  summons  in  civil  actions  may  be  made  by 
telegraph.— See  Sec.  1017  of  CJode  of  Civil  Procedure, 
Cal.  Must  serve  all  alike,  and  transmit  messages  in 
the  order  in  which  they  are  received,  promptly  and 


Civil  Codb.  43 

faithfully.— Sees.  566-570,  Red.  on  Car.,  etc.  Warrant 
of  arrest  may  be  executed  by  telegraph. — See  Sec.  850, 
Penal  Code,  Cal.;  see  note  to  next  section. 

2208.  A  common  carrier  of  messasces,  otherwise  Ordorin 

^  ^  other  cases. 

than  by  telegraph,  must  transmit  messages  in  the 
order  in  which  he  receives  them,  except  messages 
from  agents  of  the  United  States  or  of  this  State,  on 
public  business,  to  which  he  must  always  give  priority. 
But  he  may  fix  upon  certain  times  for  the  simultane- 
ous transmission  of  messages  previously  received. 

Note. — This  follows  the  rule  governing  common  car- 
riers generally,  and  makes  a  proper  exception. which  is 
usually  provided  for  by  statute.  Carrier  required  by 
Sec.  2169,  ante,  to  accept  and  carry  w^hatever  of  the 
kind  he  carries  is  offered  at  a  reasonable  time  and 
place.  By  Sec.  2170,  ante,  not  to  give  preference  in 
time,  price,  or  otherwise,  except  expressly  authorized 
by  statute;  and  Sec.  2171,  ante,  to  give  preference  to 
the  United  States  and  this  State  in  time,  and  may  do 
it  in  price.    See,  also,  notes  to  the  sections  referred  to. 

2209.  Every  person  whose  message  is  refused  or  Damages 

when 

postponed,  contrary  to  the  provisions  of  this  Chapter,  me«?aje  is 
is  entitled  to  recover  from  the  carrier  his  actual  dam-  postponed. 
ages,  and  fifty  dollara  in  addition  thereto. 

•  Note. — This  new  provision  is  needed  to  protect  the 

rights  of  parties  who  are  seriously  annoyed  by  delays 
which,  nevertheless,  cannot  be  shown  to  have  caused 
them  pecuniary  damage. 


TITLE  VIII. 

TKUST. 

Chapter    I.  IVusis  in  General. 

n.  Trusts  for  the  Benefit  of  Third  Persons, 

No^TC. — This  Title  should  be  read  in  connection  with 
the  Title  on  "  Uses  and  Trusts,"  Sees.  847  to  871,  in- 
clusive, and  it  must  be  borne  in  mind  that  the  latter 
relates  to  real  property  only,  and  **  Uses  and  Trusts  " 
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are  treated  as  estates.  In  this  Title  "Trusts"  are 
considered  as  relating  to  property  generally,  and  are 
treated  in  the  light  of  obligatio7is.  See  note  to  Sec. 
2220,  post. 


CHAPTER  I. 

TRUSTS   IN    GENERAL. 

Article    I.  Naturjs:  and  Creation  of  a  Trust. 
II.  Obligations  or  Trustees. 
III.  Obligations  of  Third  Persons. 


ARTICLE  I. 

NATURE  AND  CREATION  OF  A  TRUST. 

Section  2215.  Trusts  classified. 

2216.  Voluntary  trust,  what. 

2217.  Involuntary  trust,  what. 

2218.  Parties  to  the  contract. 

2219.  What  constitutes  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  how  created  as  to  trustor. 

2222.  How  created  as  to  trustee. 

2223.  Involuntary  trustee,  who  is. 

2224.  Involuntary  trust  resulting  from  negligence,  etc. 

Trusts  2215.     A  trust  is  either: 

elassified. 

1.  Voluntary;  or, 

2.  Involuntary. 

•  Note. — In  voluntary  or  express  trusts  no  title  vests 

in  the  proposed  trustee,  by  whatever  instrument  it  is 
attempted  to  be  transferred,  unless  he  expressly  or  by 
implication  accepts  the  office,  or  in  some  way  assumes 
its  duties  and  liabilities. — Maccubbin  vs.  Cromwell,  7 
Gill  &  J.,  p.  157;  Benthune  vs.  Dougherty,  21  Ga.,  p. 
257;  King  vs.  Donnelly,  5  Paige,  p.  46;  Trask  vs.  Don- 
aghue,  1  Aik.,  p.  370;  Burritt  vs.  Silliman,  13  N.  Y., 
p.  93;  De  Peyster  vs.  Clendining,  8  Paige,  p.*  295; 
Bulkley  vs.  De  Peyster,  26  Wond.,  p.  21;  Judson  vs. 
Gibbon,  5  Wend.,  p.  224;  Cooper  vs.  McClim,  16  111., 
p.  435;  Perry  on  Trusts,  Sec.  259;  see  Sec.  2222,  post. 
The  proposed  trustee  could  not  be  compelled  to  accept 
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the  trust,  and  might  renounce  it,  even  though  such 
renunciation  might  deprive  the  beneficiary  of  all  means 
of  obtaining  a  benefit  intended  for  him  by  a  testator. — 
Beekman  vs.  Bonsor,  23  N.  Y.,  p.  298;  but  see  Title 
on  Uses  and  Trusts,  Sees.  847-871,  ante. 

When  a  trust  is  involuntary^  or  in  other  words,  when 
a  trust  is  created  by  implication,  result^  or  construction 
of  laWy  from  the  acts  of  the  parties,  they  will  be  held 
by  the  law  to  the  performance  of  the  trust,  whether 
they  are  willing  or  unwilling  to  accept  the  situation — 
that  is,  when  a  trust  is  raised  by  law  and  thrust  upon 
the  conscience  of  a  party  as  the  result  or  construction 
to  be  put  upon  his  own  acts,  in  order  to  do  complete 
justice,  the  acceptance  or  refusal  of  the  party  to  be 
charged  with  the  trust  cannot  alter  his  legal  or  equita- 
ble liability  to  act  as  trustee,  and  to  do  all  that  is 
required  of  him  to  execute  the  trust.  To  this  extent 
it  will  be  seen  that  a  voluntary  trust  corresponds  to 
express  trusts,  and  involuntary  trusts  to  implied,  re- 
sulting, and  constimctive  trusts,  as  heretofore  defined 
by  Lewin,  Hill,  Perry,  and  other  writers  on  the  sub- 
ject of  trusts. 

2216.  A  voluntary  trust  is  an  obligation  arising  Voluntary 
out  of  a  personal  confidence  reposed  in,  and  volunta-  whit, 
rily  accepted  by,  one  for  the  benefit  of  another. 

Note. — A  trust  is  defined  by  Story  as  an  equitable 
title  to  property. — Eq.  Jur.,  Sec.  964.  But  this  is  a  very 
narrow  definition.  So  far  as  his  obligations  are  con- 
cerned, a  technical  trustee  stands  upon  the  same  foot- 
ing with  a  confidential  agent  or  adviser,  a  guardian, 
etc.,  and  there  is  little  difference,  so  far  as  business 
relations  are  concerned,  between  his  position  and  that 
of  a  husband,  wife,  parent,  or  attorney.  The  conji- 
denee  reposed  is  the  essence  of  the  relation,  and  it  will 
be  found  by  reference  to  the  numerous  cases  cited  in 
the  course  of  this  Title,  that  little  or  no  distinction  is 
made  between  trustees,  strictly  so  called,  and  any  other 
persons  who  accept  the  personal  confidence  of  another. 
"  For  the  benefit  of  another."  No  one  can  be  a  trustee 
for  himself.  But  a  trust  created  for  the  joint  benefit  of 
several  persons  may  be  held  by  one  of  them. — See  ex 
parte  Glutton,  17  Jur.,  p.  988.  And  a  trust  has  been 
sustained  for  the  benefit  of  a  horse. — Pettingall  vs.  Pet- 
tingail,  11  L.  J.  Ch.,  p.  176. 

22 1 7.  An  involuntary  trust  is  one  which  is  created  invoiun- 
by  operation  of  law.  what. 
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Note. — See  note  to  Sec.  2215.  It  has  been  held 
heretofore  in  tliis  State  that  where  land  is  purchased  in 
the  name  of  one  person  and  the  consideration  is  paid 
by  another,  the  persson  in  whose  name  the  conveyance 
is  taken  is  deemed  in  law  to  hold  as  trustee  for  the  one 
furnishing  the  money. — Osborne  vs.  Endicott,  6  Cal., 
p.  149;  Hidden  vs.  Jordan,  21  Cal.,  p.  92;  Bayles  vs. 
Baxter,  22  Cal.,  p.  576;  Simson  vs.  Eckstein,  22  Cal., 
p.  580;  Millard  vs.  Hathaway,  27  Cal.,  p.  119;  Currey 
vs.  Allen,  34  Cal.,  p.  254.  Also,  where  a  part  only  of 
the  purcha;«e  money  is  thus  furnished  a  trust  results  in 
favor  of  the  person  thus  fumisshing  the  money  for  an  in- 
terest proportional  to  the  entire  purchase  money. — Hid- 
den vs.  Jordan,  21  Cal.,  p.  92;  see  Robles  vs.  Clarke,  25 
Cal.,  p.  317;  see,  however,  Sees.  853, 854,  and  855,  ante, 
which  modify  the  rule  deducible  from  the  decisions 
quoted.  Where  A  purchases  lands  with  his  own  fUnds, 
but  before  the  execution  of  the  deed  enters  into  a  verbal 
contract  with  B  by  which  the  deed  from  the  grantor  is 
executed  directly  to  B,  and  B  is  at  some  future  time  to 
pay  A  the  purchase  money,  a  resulting  (involuntary) 
trust  is  not  created  in  favor  of  A. — McCue  vs.  Gal- 
lagher, 23  Cal.,  p.  51;  but  see,  also.  Hidden  vs.  Jordan, 
above  cited.  If  one  who  has  a  grant  of  land  from  the 
Mexican  (jpvernment  dies  intestate,  and  then  a  person 
mistakenly  believing  himself  the  heir  sells  a  part  of 
the  land  to  another,  who  afterward,  under  the  belief 
that  he  has  acquii*ed  a  good  title  and  without  any  fraud, 
obtains  a  confirmation  of  the  grant  and  a  patent  from 
the  United  States,  the  patent  does  not  deprive  the  heirs 
at  law  of  their  interest  in  the  property,  but  the  patentee 
holds  the  legal  title  in  trust  for  the  true  heirs. — Wilson 
vs.  Castro,  31  Cal.,  p.  420;  see,  also,  Salmon  vs.  Sy- 
monds,  30  Cal.,  p.  301;  Blud worth  vs.  Lake,  33  Cal., 
p.  256;  see  Title  on  Uses  and  Trusts,  ante;  see  Wells, 
Fargo  &  Co.  vs.  Bobinson,  13  Cal.,  p.  136;  Harris  vs. 
Reynolds,  13  Cal.,  p.  514;  Burt  vs.  Wilion,  28  Cal.,  p. 
632;  Jenkins  vs.  Frink,  30  Cal.,  p.  586. 

Partios  2218.     The  person  whose  confidence  creates  a  trust 

contr  .  is  called  the  trustor;  the  person  in  whom  the  confi- 
dence is  reposed  is  called  the  trustee;  and  the  person 
for  whose  benefit  the  trust  is  created  is  called  the 
beneficiary. 

NoTB. — Lewin,  Hill,  and  other  writers  call  the  creator 
of  the  trust  the  **  settlor,"  a  very  objectionable  word. 
Trustor  is  an  English  word  (see  Webster's  Dictionary, 
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where  it  is  spelled  "trustor**),  and  is  entirely  applica- 
ble to  the  person  who  creates  a  trust.  The  word  "  bene- 
ficiary "  is  recommended  by  Story  (Eq.  Jur.,  Sec.  321), 
in  place  of  cestui  que  trust, 

2219.  Every  one  who  voluntarily  assumes  a  relar  What 

•^  .  constitutes 

tion  of  personal  confidence  with  another  is  deemed  a  ^^^ 
trustee,  within  the  meaning  of  this  Chapter,  not  only 
as  to  the  peraon  who  reposes  such  confidence,  but  also 
as  to  all  persons  of  whose  affairs  he  thus  acquires 
information  which  was  given  to  such  person  in  the  like 
confidence,  or  over  whose  affairs  he,  by  such  confi- 
dence, obtains  any  control. 

Note.— Gardner  vs.  Ogden,  22  N .  Y.,  p.  343;  Ander- 
son vs.  Lemon,  8  N.  Y.,  p.  236;  Moore  vs.  Moore,  5 
N.  Y.,  p.  256;  Blisset  vs.  Daniel,  10  Hare,  pp.  493, 
536:  Brock  vs.  Barnes,  40  Barb.,  p.  521;  Gardner  vs. 
Ogden,  22  N.  Y.,  p.  350;  Whitcomb  vs.  Minchin,  6 
Madd.,  p.  91;  Bulkley  vs.  Wilford,  2  Clark  &  Fin.,  p. 
102.  If  one  is  employed  by  another  to  assist  him  in 
obtaining  a  conveyance  of  property,  and  trust  and  con- 
fidence are  reposed  in  him  to  enable  him  to  aid  his 
employer  in  the  business,  and  he  violates  the  confidence 
and  obtains  a  conveyance  of  the  property  to  himself, 
he  will  be  held  "to  be  the  trustee  of  his  employer." — 
Webster  vs.  King,  33  Cal.,  p.  348. 

2220.  A  trust  may  be  created  for  any  purpose  for  For  what 
which  a  contract  may  lawfully  be  made,  except  as  teuatmay 
otherwise  prescribed  by  the  Titles  on  Uses  and  Trusts 

and  on  Transfers. 

NoTK. — The  Titles  referred  to  relate  to  real  property 
only.  This  Title  has  reference  alike  to  real  and  per- 
sonal property,  and  considers  more  particularly  the 
relations  which  the  persons  interest;pd  therein  ]>ear 
toward  each  other,  or  the  obligations  which  arise  from 
such  relations. 

2221.  Subject  to  the  provisions  of  Section  852,  a  voluntary 
voluntary  trust  is  created,  as  to  the  trustor  and  benefi-  created*M 
ciary,  by  any  words  or  acts  of  the  trustor,  indicating 

with  reasonable  certainty: 

1.  An  intention  on  the  part  of  the  trustor  to  create 
a  trust;  and, 
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Hoir 

created  u 
to  trustee. 


2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

Note. — It  is  a  well  settled  principle  that  no  partic- 
ular form  of  words  is  requisite  to  create  a  trust;  the 
intent  is  what  the  Courts  look  to. — 2  Fonh.,  p.  36,  note; 
3  Ves.,  Jr.,  p.  9;  Fisher  vs.  Fields,  10  Johns.,  p.  495; 
Briggs  vs.  Penny,  3  Macn.  &  G.,  p.  554;  Beeves  vs. 
Baker,  18  Beav.,  p.  372;  see  Eade  vs.  Eade,  5  Madd., 
p.  119;  Curtis  vs.  Kippon,  id.,  p.  434;  Tihhits  vs.  Tib- 
bits,  19  Ves.,  p.  656;  Jac,  p.  317;  Morice  vs.  Durham, 
10  Ves.,  p.  536;  Moggridge  vs.  Thackwell,  7  id.,  p.  85; 
13  id.,  p.  416;  Harland  vs.  Trigg,  1  Bro.  C.  C,  p.  142; 
Wynne  vs.  Hawkins,  id.,  p.  179. 

2222.  Subject  to  the  provisions  of  Section  852,  a 
voluntary  trust  is  created,  as  to  the  trustee,  by  any 
words  or  acts  of  his  indicating,  with  reasonable  cer- 
tainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledg- 
ment, made  upon  sufficient  consideration,  of  its  exist- 
ence; and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

Note.— Day  vs.  Roth,  18  N.  Y.,  p.  453.  These 
things  are  necessary  to  be  defined. — Cruwys  vs.  Cole- 
man, 9  Yes.,  p.  323.    See  note  to  Sec.  2215,  ante. 

2223.  One  who  wrongfully  detains  a  thing  is  an 
involuntary  trustee  thereof,  for  the  benefit  of  the 
owner. 

Note. — This  is  a  familiar  principle  of  equity  in  cases 
of  title  gained  through  fraud,  mistake,  undue  influence, 
or  the  violation  of  a  trust. — Brown  vs.  Lynch,  1  Paige, 
p.  147;  Wood  vs.  Rowcliffe,  2  Phil.,  p.  382;  3  Hare,  p. 
804;  see  Anderson  vs.  Lemon,  8  N.  Y.,  p.  236.  There 
seems  to  be  no  reason  for  refusing  to  extend  the  rule  to 
'  all  cases  of  wrongful  detention.  See  note  to  succeeding 
section. 

involun-  2224.     One  who  gains  a  thing  by  fraud,  accident, 

resulting      mistake,  undue  influence,  the  violation  of  a  trust,  or 

from  ' 

negligence,  other  wrougful  act,  is,  unless  he  has  some  other  and 
better  right  thereto,  an  involuntary  trustee  of  the  thing 
gained,  for  the  benefit  of  the  person  who  would  other- 
wise have  had  it. 


Involun- 
tary 
trustee, 
who  is. 
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Note.—"  Gains  a  thing  by  fraud.*'— Mitchell  vs. 
Cook,  29  Barb.,  p.  243;  Brown  vs.  Lynch,  1  Paige,  p. 
147.  **  The  violation  of  a  trust." — Anderson  vs.  Lemon, 
8  N.  Y.,  p.  236.  "Other  wrongful  act."— Bulkley 
vs.  Wilford,  2  CI.  &  Fin.,  pp.  102,  177. 181;  Howell  vs. 
Ransom,  11  Paige,  pp.  538-541;  Segrave  vs.  Kirwan, 
Beatty,  p.  157.    See,  also,  note  to  Sec.  2219,  ante. 


ARTICLE  II. 

OBLIGATIONS  OF  TRUSTEES. 

Section  2228.  Trustee's  obligation  to  good  faith. 

2229.  Trustee  not  to  use  property  for  his  own  profit. 

2230.  Certain  transactions  forbidden. 

2231.  Trustee's  influence  not  to  be  used  for  his  advantage. 

2232.  Trustee  not  to  assume  a  trust  adverse  to  interest  of 

beneficiary. 

2233.  To  disclose  adverse  interest. 

2234.  Trustee  guilty  of  fraud,  when. 

2235.  Presumption  against  trustees. 

2236.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  liability  for  breach  of  trust. 

2238.  Same. 

2239.  Co-trustees,  how  far  liable  for  each  other. 

2228.  In  all  matters  connected  with  his  trust,  a  Tnigtee'R 
trustee  is  bound  to  act  in  the  highest  good  faith  toward  to  good 
his  beneficiary,  and  may  not  obtain  any  advantage 
therein  over  the  latter  by  the  slightest  misrepresentar 

tion,  concealment,  threat,  or  adverse  pressure  of  any 
kind. 

Note.— Moore  vs.  Moore,  5  N.  Y.,  p.  256;  Gardner 
V8.  Ogden,  22  N.  Y.,  p.  327,  as  explained  by  Dobson 
vs.  Kacey,  8  N.  Y.,  p.  216;  see  Abbott  vs.  Amer. 
Hard  Rubber  Co.,  33  Barb.,  p.  598;  N.  Y.  Central 
Ins.  Co.  vs.  Nat.  Pro.  Ins.  Co.,  14  N.  Y.,  p.  85;  Far- 
nam  vs.  Brooks,  9  Pick.,  p.  212. 

2229.  A  trustee  may  not  use  or  deal  with  the  trust  Trastec  not 

to  use 

property  for  his  own  profit,  or  for  any  other  purpose  un-  pronerty 
connected  with  the  trust,  in  any  manner.  p"*^*- 


own 


NoTB. — "For  his  own  profit." — Hoyt  vs.  Martense, 
16  N.  Y.,  p.  231;  Sweet  vs.  Jacocks,  6  Paige,  p.  356; 
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transac- 
tioxiB 
forbiddtn. 


Phayre  vs.  Peree,  1  Bligh  (N.  S.)»  p.  594;  3  Dow,  p. 
128;  Hoi  ridge  vs.  Gillespie,  2  Johns.  Ch.,  p.  33;  Van 
Home  vs.  Fonda,  5  id.,  p.  409;  Green  vs.  Winter,  1  id., 
p.  36;  see  Anderson  vs.  Lemon,  8  N.  Y.,  p.  236;  Bur- 
hans  V6.  Van  Zandt,  7  id.,  p.  257.  "Purpose  uncon- 
nected with  the  trust.'*  Thus,  a  trustee  under  two 
separate  trusts  commits  a  breach  of  trust  by  using  the 
funds  of  one  for  the  benefit  of  the  other.— Att'y  Gen. 
vs.  Newbury,  C.  P.  C,  p.  72.  A  trustee  cannot  pur- 
chase nor  deal  with  the  subject  of  the  tru8?t,  nor  pur- 
chase debts  to  be  paid  out  of  the  trust  fund,  nor  place 
himself  in  a  position  antagonistic  to  the  trust. — Page 
vs.  Naglee,-  6  Cal,,  p.  241;  see  Gunter  vs.  Jane^,  9  Cal., 
p.  643;  Beatty  vs.  Clark,  20  Cal.,  p.  11;  Settembre  vs. 
Putnam,  30  Cal.,  p.  400. 

2280.  Neither  a  trustee  nor  any  of  his  agents  may 
take  part  in  any  transaction  concerning  the  trust  in 
which  he  or  any  one  for  whom  he  acts  as  agent  has  an 
interest,  present  or  contingent,  adverse  to  that  of  his 
beneficiary,  except  as  follows: 

1.  When  the  beneficiary,  having  capacity  to  con- 
tract, with  a  full  knowledge  of  the  motives  of  the 
trustee,  and  of  all  other  facts  concerning  the  transac- 
tion which  might  aftect  his  own  decision,  and  without 
the  use  of  any  influence  on  the  paii  of  the  trustee, 
permits  him  to  do  so; 

2.  When  the  beneficiary  not  having  capacity  to  con- 
tract, the  proper  Court,  upon  the  like  infomiation  of 
the  facts,  grants  the  like  permission;  or, 

3.  When  some  of  the  beneficiaries  having  capacity 

< 

to  contract,  and  some  not  having  it,  the  fomier  grant 
pennission  for  themselves,  and  tlie  proper  Com-t  for 
the  latter,  in  the  manner  above  prescribed. 

Note. — "Neither  a  trustee  nor  any  of  his  agents 
(Gardner  vs.  Ogden,  22  N.  Y.,  p.  327;  VVhitcomb  vs. 
Minchin,  5  Madd.,  p.  91,)  must  take  part  in  any  trans- 
action concerning:  the  trust  in  which  he  or  any  one  for 
whom  he  acts  as  agent." — Ex  parte  Bennett,  10  Ves., 
pp.  399,  400;  N.  Y,  Central  Ins.  Co.  vs.  National  Pro. 
Ins.  Co.,  14  N.  Y.  p.  85;  Hawley  vs.  Cramer,  4  Cow., 
p.  717;  Iddings  vs.  Bruen,  4  Sandf.  Ch.,  p.  223;  Da- 
voue  vs.  Fanning,  2  Johns.  Ch.,  p.  252.    *' Adverse  to 
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that  of  his  beneficiary." — Gardner  vs.  Ogden,  22  N.  Y., 
p.  327;  Moore  vs.  Moore,  6  N.  Y.,  p.  256;  Schenck  vs. 
Dart,  22  N.  Y.,  p.  423;  Jewett  vs.  Miller,  10  N.  Y.,  p. 
402;  Lewis  vs.  Hillman,  3  H.  of  L.  Cas.,  pp.  607,  629; 
Aberdeen  R.  R.  Co.  vs.  Blaikie,  1  Macq.,  p.  461;  Roths- 
child vs.  Brookman,  5  Bligh  (N.  S.),  pp.  190,  197,  202; 
Ex  parte  James,  8  Ves.,  p.  337;  Claflin  vs.  Farmers' 
and  Cit.  Bk.,  25  N.  Y.,  p.  293;  Conkey  vs.  Bond,  34 
Barb.,  p.  276. 

Subd.  1. — "Having  capacity  to  act.*' — Campbell  vs. 
Walker,  5  Ves.,  p.  678;  13  id.,  p.  601.  "Knowledge 
of  the  motives  of  the  trustee  (Coles  vs.  Trecothick,  9 
Ves.,  p.  247;  Murphy  vs.  O'Shea,  8  Irish  Eq.,  p.  329; 
see  Charters  vs.  Trevelyan,  11  CI.  &  F.,  p.  714),  which 
might  afiect  his  own  decision.'' — Howell  vs.  Ransom, 

11  Paige,  p.  538;  Coles  vs.  Trecothick,  9  Ves.,  p.  246; 
Randall  vs.  Errington,  10  Ves.,  p.  427;  Morse  vs.  Royal, 

12  Ves.,  p.  372;  see  Bruce  vs.  Davenport,  36  Barb.,  p. 
249.  **  Influence  on  the  part  of  the  trustee  (Gibson  vs. 
Jeyes,  6  Ves.,  p.  276)  permits  him  to  do  so." — Dobson 
vs.  Racey,  8  N.  Y.,  p.  216. 

Subd,  2. — "  Not  having  capacity  to  contract." — See 
Ex  parte  James,  8  Ves.,  p.  352.  "Proper  Court." — 
Campbell  vs.  Walker,  5  Ves.,  pp.  681,  682. 

Subd,  3. — A  distinction  has  been  taken  between  trus- 
tees, strictly  so  called,  and  other  persons  occupying  a 
contidontial  relation;  and  it  has  be^n  said  that  the 
former  cannot  purchase  the  trust  property  under  any 
circumstances  whatever,  without  being  subject  to  a  re- 
scission of  the  sale,  at  the  discretion  of  the  benefici- 
ary.—Story  Eq.  Jur.,  Sec.  311.  But  this  distinction,  if 
it  exists  at  all,  does  not  appear  to  be  well  founded. 

2231.  A  trustee  may  not  use  the  influence  which  Trustee's 

.   .  .  ,  .  ,       .  ,  ^  influence 

his  position  gives  mm  to  obtain  any  advantage  from  "°^-**\. 
liis  beneficiary.  advantage. 

NoTK. — Bergen  vs.  Udall,  31  Barb.,  p.  9;  Huguenin 

vs.  Basely,  14  Ves.,  p.  271;  Oldham  vs.  Hand,  2  id.,  p. 

259;  Walmesley  vs.  Booth,  2  Atk.,  p.  27;  Ayliffe  vs. 

Murray,  2  Atk.,  p.  58;  Moore  vs.  Frowd,  3  My  I.  &  C, 

p.  48;  see  Morse  vs.  Royal,  12  Ves.,  p.  371.     Perhaps 

this  rule  should  have  been  more  strongly  expressed. 

See  Wright  vs.  Proud,  15  Ves.,  p.  138;    Hatch  vs. 

Hatch,  9  Ves.,  p.  296.    But  see  Hunter  vs.  Atkins,  3 

Myl.  &  K.,  p.  113,  in  which  these  cases  are  limited.         -,    _, 

Trustee  not 

-VT  "It  to  asaumo 

2232.  -No  trustee,  so  Ions:  as  he  remains  in  the  a>™st 

'  o  adverse  te 

trust,  may  undertake  another  trust  adverse  in  its  nar  beneSdwy 
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ture  to  the  interest  of  his  beneficiary  in  the  subject  of 
the  trust,  without  the  consent  of  the  latter. 

To  disclose       2233.    K  a  trustee  acquires  any  interest,  or  becomes 

adyene 

intereit.  charged  with  any  duty,  adverse  to  the  interest  of  his 
beneficiary  in  the  subject  of  the  trust,  he  must  imme- 
diately inform  the  latter  thereof,  and  may  be  at  once 
removed. 

Trustee  2234.     Evcry  violation  of  the   provisions   of  the 

when  preceding  sections  of  this  Article  is  a  fi*aud  against 

the  beneficiary  of  a  trust. 

Note. — Howell  vs.  Kansom,  11  Paige,  p.  538.  A 
transaction  in  violation  of  these  provisions  is  voidable, 
not  absolutely  void. — Bostwick  vs.  Atkins,  3  N.  Y., 
p.  53. 

Presump-         2235.     All  transactions  between  a  trustee  and  his 

tion  against 

trusteee.  beneficiary  during  the  existence  of  the  trust,  or  while 
the  influence  acquired  by  the  trustee  remains,  by  which 
he  obtains  any  advantage  from  his  beneficiary,  are 
presumed  to  be  entered  into  by  the  latter  without 
sufficient  consideration,  and  under  undue  influence. 

Note.— -Ford  vs.  Harrington,  16  N.  Y.,  p.  289; 
Brock  vs.  Barnes,  40  Barb.,  p.  521;  Gould  vs.  Gould, 
36  id.,  p.  270;  Evans  vs.  Ellis,  5  Den.,  p.  640;  Howell 
vs.  Ransom,  11  Paige,  p.  538;  Morse  vs.  Royal,  12  Ves., 
p.  369;  Randall  vs.  Errington,  10  id.,  p.  429. 

TruBteo  2236.     A  trustcc  who  willfully  and  unnecessarily 

mingling 

trust  minffles  the  trust  property  with  his  own,  so  as  to  con- 

pronerty  ®  xr      ir       */  ? 

Twn  ^"       stitute   himself  in  appearance  its  absolute  owner,  is 


liable  for  its  safety  in  all  events. 


Note. — Du%  vs.  Duncan,  32  Barb.,  p.  587;  Matter 
of  Stafford,  11  id.,  p.  353;  Mum  ford  vs.  Murray,  6 
Johns.  Ch.,  p.  1;  Macdonnell  vs.  Harding,  7  Sim.,  p. 
178;  Clarke  vs.  Tipping,  9  Bcav.,  p.  284;  Massey  vs. 
Banner,  4  Madd.,  p.  416;  Freeman  vs.  Fairlie,  3 
Meriv.,  p.  29.  Perhaps  the  same  rule  applies  to  the 
mixture  of  one  trust  fiind  with  another  (see  Att'y  Gen. 
vs.  Goldsmiths,  C.  P.  C,  p.  292);  but  this  would  seem 
severe. 
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2237.  A  trustee  who  uses  or  disposes  of  the  trust  Measure  of 

'^  liability  for 

property,  contrary  to  Section  2229,  may,  at  the  option  ^^^  ®^ 
of  the  beneficiary,  be  required  to  account  for  all  profits 
so  made,  or  to  pay  the  value  of  its  use,  and,  if  he  has 
disposed  thereof^  to  replace  it,  with  its  fruits,  or  to 
account  for  its  proceeds,  with  interest. 

Note. — **  At  the  option  of  tho  beneficiary." — Heath- 
cote  vs.  Hulme,  1  Jac.  &  W.,  p.  128;  Pocock  vs.  Red- 
dinfi^n,  5  Ves.,  Jr.,  p.  794;  Forrest  vs.  Elwes,  4  id., 
p.  407;  Harrison  vs.  Harrison,  2  Atk.,  p.  121.  "  Ac- 
count for  all  profits  so  made.'' — Docker  vs.  Somes,  2 
Myl.  &  K.,  p.  665;  Crawshay  vs.  Collins,  15  Ves.,  p. 
218;  M'Donald  vs.  Richardson,  5  Jur.  (N.  S.),  p.  9; 
see  Stroud  vs.  Gwyer,  6  id.,  p.  719.  "  Or  to  pay  the 
value  of  its  use."— Duffy  vs.  Duncan,  32  Barb.,  p.  587; 
Mumford  vs.  Murray,  6  Johns.  Ch.,  p.  452.  **If  he 
has  disposed  thereof,  to  replace  it  with  its  fruits,  or  to 
account  for  its  proceeds,  with  interest." — Pocock  vs. 
Reddington,  Forrest  vs.  Elwes,  Harrison  vs.  Harrison, 
above  cited;  see  Powlett  vs.  Herbert,  1  Atk.,  p.  297. 

2238.  A  trustee  who  uses  or  disposes  of  the  trust  Same. 
property  in  any  manner  not  authorized  by  the  trust, 

but  in  good  Ikith,  and  with  intent  to  serve  the  inter- 
ests of  the  beneficiary,  is  liable  only  to  make  good 
whatever  is  lost  to  the  beneficiary  by  his  error. 

,  Note. — O'Brien  vs.  O'Brien,  1  Molloy,  p.  533. 

2239.  A  trustee  is  responsible  for  the  wronffful  Co-tms- 

tees,  how 

acts  of  a  co-trustee  to  which  he  consented,  or  which,  J"  i»abie 

'  '    for  each 

by  his  negligence,  he  enabled  the  latter  to  commit,  ^*'*®*'- 
but  for  no  others. 

Note. — **  Wrongful  acts  of  a  co-trustee,  to  which  he 
consented." — Broadhurst  vs.  Balguy,  1  You.  &  Ck)ll.  C. 
C,  p.  17;  French  vs.  Hobson,  9  Ves.,  p.  103.  "Or 
which,  by  his  negligence,  he  enabled  the  latter  to  com- 
mit."— Spencer  vs.  Sp>encer,  11  Paige,  p.  299;  Monell 
vs.  Monell,  5  .Johns.  Ch.,  p.  283;  Brico  vs.  Stokes,  11 
Ves.,  p.  324;  Harvey  vs.  Blakeman,  4  id.,  p.  696; 
Sadler  vs.  Hobbs,  2  Bro.  C.  C,  p.  114;  Joy  vs.  Camp- 
bell, 1  Sch.  &  Lef.,  p.  341;  Boardman  vs.  Mosman,  1 
Bro.  C.  C,  p.  68;  Hanbury  vs.  Kirkland,  3  Sim.,  p. 
285;  Thompson  vs.  Finch,  22  Beav.,  p.  316.  "But 
for  no  others." — Kip  vs.  Deniston,  4  Johns.,  p.  23; 
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Williams  vs.  Nixon,2  Beav.,  p.  472;  Attorney  General 
vs.  Holland,  2  Y.  &  Coll.  Ex.,  p.  683.  Lewin  on 
Trusts,  p.  302,  holds  that  "one  trustee  shall  not  be 
liable  for  the  cicta  or  de/aiUts  of  his  co-trustee;"  and 
this  point  was  clearly  established  in  Townley  vs.  Slier- 
. borne,  Bridg.,  p.  35.  In  that  case  A,  B,  C,  and  D 
were  trustees  of  some  leasehold  premises.  A  and  B 
collected  the  rents  during  the  first  year  and  a  half,  and 
signed  acquittances;  but  from  that  period  the  rents 
were  uniformly'  received  by  an  assign  of  C.  Tlie 
liability  of  A  and  B  during  the  first  year  and  a  half 
was  undisputed,  but  the  question  was  raised  whether 
they  were  not  also  chargeable  with  the  rents  which 
had  accrued  subsequently,  but  had  never  come  to 
their  hands.  "The  Lord  Keeper  Coventry,"  says  the 
reporter,  "considered  the  case  to  be  of  great  conse- 
quence, and  thought  not  to  determine  the  same  sud- 
denly, but  to  advise  thereof;  and  desired  the  Lords,  the 
Judges  assistant,  to  take  the  same  into  their  serious 
consideration,  whereby  some  course  might  be  settled 
that  parties  trustees  might  not  be  too  much  punished, 
lest  it  should  dishearten  men  to  take  any  trust  which 
would  be  inconvenient,  on  the  one  side,  nor  that  too 
much  liberty  should  be  given  to  parties  trustees,  lest 
they  should  be  emboldened  to  break  the  trust  imposed 
on  them  and  so  be  as  much  prcgudicial,  on  the  other 
side.*'  After  long  and  mature  deliberation,  it  was  held 
"  that  where  lands  or  leases  were  conveyed  to  two  or 
more  upon  trust,  and  one  of  them  receives  all  or  the 
most  part  of  the  profits,  and  after  dyeth  or  decayeth  in 
his  estate,  his  co-trustees  shall  not  be  charged  or  be 
compelled  in  the  Court  of  Chancery  to  answer  for  the 
receipts  of  him  so  dying  or  decayed  unless  some  prac- 
tice, fraud,  or  evil  dealing  appear  to  have  been  in  them 
to  prejudice  the  tnist;  for,  they  being  by  law  joint 
tenants  or  tenants  in  common,  every  one  by  law  may 
receive  either  all  or  as  much  of  the  profits  as  he  can 
come  by.  And  it  being  the  case  of  most  men  in  these 
days  that  their  personal  estates  do  not  suflBce  to  pay 
their  debts,  prefer  their  children,  and  peribrm  their 
wills,  they  are  enforced  to  trust  their  friends  with  some 
part  of  their  real  estate  to  make  up  the  same,  either  by 
the  sale  or  the  perception  of  the  profits  thereof;  and  if 
such  of  their  friends  who  carry  themselves  without 
fraud  should  be  chargeable  out  of  their  own  estates  for 
the  ftiults  and  deficiencies  of  their  co-trustees,  who  were 
not  nominated  by  them,  few  men  would  undertake  any 
such  trust.'*  But  it  was  further  held  "  that  if,  upon 
the  proofs  or  circumstances,  the  Court  should  be  satis- 
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fled  that  there  had  been  any  doltis  malus^  or  any  evil 
practice,  ft'aud,  or  ill  intent,  in  him  that  permitted  his 
companion  to  receive  the  whole  profits,  he  should  be 
charged,  even  though  he  received  nothing."  The 
justice  of  the  rule  which  holds  him  responsible  for  acts 
to  which  he  consented,  or  for  acts  permitted  by  his 
negligence,  cannot  be  doubted.  Questions  only  can 
arise  as  to  what,  in  many  such  cases,  would  amount  to 
negligence. 


AETICLE  III. 

0BLI0ATI0N8  OF  THIRD  PERSONS. 

Section  2243.  Third  persons,  when  involuntary  trustee. 

2244.  When  third  person  must  see  to  application,  of  trust 
property. 

2243.  Eveiy  one  to  whom  property  is  transferred  Tbi;. 

persons, 

in  violation  of  a  trust,  holds  the  same  as  an  involun-  when 

'  involun- 

tary trustee  under  such  trust,  unless  he  purchased  it  l^^^^^^ 

in  good  faith,  and  for  a  valuable  consideration. 

Note. — Day  vs.  Roth,  18  N.  Y.,  p.  448;  Cumber- 
land Coal  Co.  vs.  Sherman,  30  Barb.,  p.  553;  Fisher 
vs.  Fields,  10  Johns.,  p.  495;  Shepherd  vs.  McEvers,  4 
Johns.  Ch.,  p-.  136;  Murray  vs.  Ballou,  1  id.,  p.  566; 
Adair  vs.  Shaw,  1  Sch.  &  Lof.,  p.  262.  "Unless  he 
purchased  it  in  good  faith,  and  for  a  valuable  consid- 
eration.'*— See  Day  vs.  Both;  Cumberland  Coal  Co. 
vs.  Sherman,  above  cited.  A  trust  will  be  enforced 
against  all  persons  who,  with  notice  of  the  trust,  come 
into  possession  of  the  trust  property. — Lathrop  vs. 
Bampton,  31  Cal.,  p.  17;  see  Title  on  Uses  and  Trusts, 
Sees.  847-871,  ante. 

2244.  One  who  actually  and  in  good  faith  trans-  when  third 

person 

fers  any  money  or  other  property  to  a  trustee,  as  such,  must,  see  te 
is  not  bound  to  see  to  the  application  thereof,  and  his  p^^^^ 
rights  can  in  no  way  be  prejudiced  by  a  misapplica- 
tion thereof  by  the  trustee.     Other  persons  must,  at 
their  peril,  see  to  the  proper  application  of  money  or 
other  property  paid  or  delivered  by  them. 

Note. — "Other  persons  must,  at  their  peril,  see  to 
the  proper  application  of  money  or  other  property  paid 
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or  delivered  by  them."  Heretofore  the  law  has  applied 
this  rule  to  all  persons. — See  Ghamplin  vs.  Haight,  10 
Paige,  p.  274. 


CHAPTER  n. 

TRUSTS   FOR   THE   BENEFIT   OF   THIRD    PERSONS. 

Article    I.  Nature  and  Creation  of  the  Trust. 
II.  Obligations  of  Trustees. 

III.  Powers  of  Trustees. 

IV.  Rights  of  Trustees. 

V.  Termination  of  the  Trust. 
VI.  Succession  or  Appointment  of  New  Trustees. 


AETICLE  I. 

NATURE  AND  CREATION  OF  THE  TRUST. 

Section  2250.  "Who  are  trustees  within  scope  of  this  Chapter. 

2251.  Creation  of  trust. 

2252.  Trustees  appointed  by  Court. 

2253.  Declaration  of  trust. 

2254.  Same. 

Who  are  2250.     The  provisions  of  this  Chapter  apply  only  to 

within         express  trusts,  created  for  the  benefit  of  another  than 

scope  of  -^ 

(n/apter.  ^^^  trustor,  and  in  which  the  title  to  the  trust  property 
is  vested  in  the  trustee;  not  including,  however,  those 
of  executors,  administrators,  and  guardians,  as  such. 

Creation  of  2251.  The  mutual  consent  of  a  trustor  and  trustee 
creates  a  trust  of  which  the  beneficiary  may  take  ad- 
vantage at  any  time  prior  to  its  rescission. 

Note. — "Of  which  the  beneficiary  may  take  advan- 
tage at  any  time." — Moses  vs.  Murgatroyd,  1  Johns.Ch., 
p.  119;  Shepperd  vs.  M'Evers,  4  id.,  p.  136;  Cumber- 
land vs.  Codrington,  3  id.,  p.  261;  Weston  vs.  Parker, 
12  Johns.,  pp.  276,  281;  Neilson  vs.  Blight,  1  Johns. 
Cas.,  p.  205.  "Prior  to  its  rescission." — Acton  vs. 
Woodgate,  2  Myl.  &  K.,  p.  492. 
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2252.  When  a  trustee  is  appointed  by  a  C/Ourt  or  Trustees 

■*■■*•  appointed 

public  officer,  as  sucli,  such  Court  or  officer  is  the  byCuun. 
trustor,  within  the  meaning  of  the  last  section. 

2253.  The  nature,  extent,  and  object  of  a  trust  are  Deciara- 
expressed  in  the  declaration  of  trust.  ^'^'^''*- 

2254.  All  declarations  of  a  trustor  to  his  trustees,  Same. 
in  relation  to  the  trust,  before  its  acceptance  by  the 
trustees,  or  any  of  them,  are  to  be  deemed  part  of  the 
declai-ation  of  the  trust,  except  that  when  a  declai*a- 
tion  of  trust  is  made  in  writing,  all  previous  declara- 
tions by  the  same  ti'ustor  are  merged  therein. 


ARTICLE    II. 

OBLIGATIONS  Of  TRUSTEES. 

SscTiON  2258.  Trustees  must  obey  declaration  of  tru^t. 

2259.  Degree  of  care  and  diligence  in  execution  of  trust. 

2260.  Duty  of  trustee  as  to  appointment  of  successor. 

2261.  Investment  of  money  by  trustee. 

2262.  Interest,  simple  or  compound,  on  omission  to  invest 

trust  moneys. 

2263.  Purchase  by  trustee  of  claims  against  trust  fund. 

2258.  A  trustee  must  fulfill  the  purpose  of  the  Trustees 

must  obey 

trust,  aa  declared  at  ita  creation,  and  must  follow  all  docUra- 

^  '  tion  of 

the  directions  of  the  trustor  given  at  that  time,  except  *"*'*• 
as  modified  by  the  consent  of  all  parties  interested,  in 
the  same  manner,  and  to  the  same  extent,  as  an  em- 
ploye. 

Note. — Taylor  vs.  Tabrum,  6  Sim.,  p.  281;  Wood 
vs.Wood,  5  Paige,  p.  596.  He  has  a  right  to  disobey 
instructions  in  the  same  ctises  in  which  an  employ^ 
might  do  so.  Thus,  although  directed  to  lend  the 
funds  to  A  on  his  bond,  he  may  refuse,  if  A  becomes 
insolvent. — Boss  vs.  God&all,  1  Y.  &  Coll.  Ch.,  p.  617. 

2259.  A  trustee,  whether  he   receives  any  com-  Degree  of 
pensation  or  not,  must  use  at  least  ordinary  care  and  diligence  in 

*  ^  ^  "  execution 

diligence  in  the  execution  of  his  trust.  ^^  ^™»*- 

8 — vol.  ii. 
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Note. — So  held  as  to  compenpated  trustees  (Litch- 
field vs.  White,  7  N.  Y.,  p.  438;  affirming  S.  C,  3 
Sandf.)  p.  545);  and  so  as  to  gratuitous  trustees. — Caf- 
frey  vs.  Darby,  6  Vos.,  p.  488.  No  greater  degree  of 
care  is  required. — Higgins  vs.Whitson,  20  Barb.,  p.  141; 
Garrett  vs.  Noble,  6  Sim.,  p.  504. 

Duty  of  2260.     If  a  trustee  procures  or  assents  to  liis  dis- 

trustee  as  to  '• 

mintof       charge  from  his  office,  before  liis  trust  is  fully  exe- 
Buccessor.     ^uted,  he  must  use  at  least  ordinary  care  and  diligence 
to  secure  the  appointment  of  a  trustworthy  successor 
before  accepting  his  own  final  discharge. 

Note. — Tliis  provision  is  new,  and  is  intended  to  pro- 
tect beneficiaries  from  a  hasty  resort  to  the  Courts  in 
order  to  i^hake  off  the  responsibility  of  a  trust,  a  pro- 
%  ceeding  by  which  they  have  been  sometimes  irrem(*di- 

ably  injured,  an  insolvent  and  reckless  trustee  havinfr 
been  appointed  in  place  of  an  indolent  but  responsible 
one. 

Investment      2261.     A  trustcc  must  iiivcst  moucA'  received  by 

of  money 

by  trustee,  j^ni  uudcr  the  trust,  as  fast  as  he  collects  a  sufficient 
amount,  in  such  manner  as  to  afford  reasonable  se- 
curity and  interest  for  the  same. 

Note. — "  Invest  money  received  by  him  under  the 
trust  as  fast  as  he  colUjcts  a  sufficient  amount." — De 
Peyster  vs.  Clarkson,  2  Wend.,  p.  77;  affirming  S.  C, 
Hopk.,  p.  424.  "  Reasonable  security."  Personal  se- 
curity is  not  sufficient.— Ackerman  vs.  Emott,  4  Barb., 
p.  626;  Smith  vs.  Smith,  6  Johns.  Ch.,  p.  281;  Walker 
vs.  Symonds,  3  Swanst.,  p.  2;  Ryder  vs.  Bickerton,  id., 
p.  80;  Mills  vs.  Osborne,  7  Sim.,  p.  30;  Holmes  vs. 
Dring,  2  Cox,  p.  1;  Lowson  vs.  Copeland,  2  Bro.  C.  C, 
p.  156.  Except  for  a  reasonable  time  while  seeking  real 
security. — Emelie  vs.  Emclie,  7  Bro.  P.  C,  p.  259;  see 
Prance  vs.  Woods,  Taml.,  p.  172. 

Interest.  2262.     If  a  trustcc  omits  to  invest  the  trust  moii- 

simple  or 

compound,   evs  accordiuff  to  the  last  section,  he  must  pay  simple 

on  omission      •'  °  x    •/  t 

tomvest      interest  thereon,  if  such  omission  is  negligent  merely, 
moneys.       ^^^^  compouud  interest  if  it  is  willful. 


tt 


Omission  negligent  merely.*' — Schieffelin  vs.  Stew- 
art, 1  Johns.  Ch.,  p.  620;   Dunscomb  vs.  Dunscomb, 
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id.,  p.  508.  **  But  if  willful."— Schieffelin  v?.  Stewart, 
1  Johns.  Ch.,  p.  620;  see  Spear  vs.  Tinkhnm,  2  Barb. 
Ch.,  p.  211;  De  Peyster  vs.  Clarkson,  2  "Wend.,  p.  77. 

2263.    A  trustee  cannot  enforce  any  claim  as^ainst  Purchase 

•^  ^^  by  trustee 

the  trust  property  which  he  purchases  after  or  in  con-  2^„^^°,*J"® 
templation  of  hia  appointment  as  trustee;  but  he  may  trust  fund. 
be  allowed,  by  any  competent  Court,  to  charge  to  the 
trust  property  what  he  has  in  good  faith  paid  for  the 
claim,  upon  discharging  the  same. 


ARTICLE    III. 

POWERS  OF  TRUSTEES. 

Section  2267.  Trustee's  powers  as  agent. 
22()8.  All  must  act. 
2269.  Discretionary  powers. 

2267.  A  trustee  is  a  general  aeent  for  the  trust  TruPtee's 

,  -  powers  aB 

property.    His  authority  is  such  as  is  conferred  upon  a«ent. 
him  by  the  declaration  of  trust  and  by  this  Chapter, 
and  none  other.     His  acts,  within  the  scope  of  his 
authority,  bind  the  trust  property  to  the  same  extent 
as  the  acts  of  an  agent  bind  his  principal. 

Note. — L'Amoureux  vs.  Van  Rensselaer,  1  Barb. 
Ch.,  p.  34;  Coutant  vs.  Servoss,  3  Barb.,  p.  128;  see 
Briggs  vs.  Davis,  20  N.  Y.,  p.  15. 

2268.  Where   there   are   several    co-trustees,  all  AUmust 

act. 

must  unite  in  any  act  to  bind  the  trust  property,  un- 
less the  declai-ation  of  trust  otherwise  provides. 

Note. — Ridgely  vs.  Johnson,  11  Barb.,  p.  527; 'see 
Moir  vs.  Brown,  14  id.,  p.  39;  Van  Rensselaer  vs.  Akin, 
22  Wend.,  p.  549. 

2269.  A   discretionary   power   confeiTcd  upon  a  Di?cretion- 

,  ,  ,        ary  powers. 

trustee  is  presumed  not  to  be  left  to  his  arbitrary  dis- 
cretion, but  may  be  controlled  by  the  proper  Court  if 
not  reasonably  exercised,  unless  an  absolute  discretion 
is  clearly  conferred  by  the  declaration  of  trust. 
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NoTJE. — Cowley  vs.  Hartstonge,  1  Dow,  p.  378;  Mil- 
sington  vs.  Mulgrave,  3  Madd.,  p.  491;  Mortimer  vs. 
Watts,  14  Beav.,  p.  616;  Willis  vs.  Childe,  13  id.,  p. 
117.  If  so  exercised  the  Court  will  not  interfere. — 
Wilkes'  Charity,  3  Macn.  &  G.,  p.  440;  Contabadie  vs. 
Contabadie,  6  Hare,  p.  410.  **  Absolute  discretion  con- 
ferred."— See  Cowley  vs.  Hartstonge,  1  Dow,  p.  378. 


ARTICLE  IV. 


Indemnifi- 
cation of 
trustee. 


Compensa- 
tion of 
trustee. 


RIGHTS  OF  TRUSTEES. 

Section  2273.  Indemnification  of  trustee. 

2274.  Compensation  of  trustee. 

2275.  Involuntary  trustee. 

2273.  A  trustee  is  entitled  to  the  repayment,  out 
of  the  trust  property,  of  all  expenses  actually  and 
properly  incurred  by  him  in  the  performance  of  his 
trust.  lie  is  entitled  to  the  repayment  of  even  unlaw- 
ful expenditures,  if  they  were  productive  of  actual 
benefit  to  the  estate. 

Note. — **  Expenses  properly  incurred  in  the  per- 
formance of  the  trust." — Glover  vs.  Holley,  2  Bradf., 
p.  291;  Worrall  vs.  Harford,  8  Ves.,  p.  8;  "Wilkinson 
vs.  Stuart,  2  Sim.  &  Stu.,  p.  237;  Webb  vs.  Shaftes- 
bury, 7  Ves.,  p.  480;  Att'y  Gen.  vs.  Norwich,  2  Myl. 
&  Cr.,  p.  407;  1  Keen,  p.  700.  "  Unlawful  expendi- 
tures productive  of  benefit  to  the  estate." — Duffy  vs. 
Duncan,  32  Barb.,  p.  587;  see  Morrison  vs.  Bowman, 
29  Cal.,  p.  337;  Beatty  vs.  Clark,  20  Cal.,  p.*ll. 

2274.  When  a  declaration  of  trust  is  silent  upon 
the  subject  of  compensation,  the  trustee  is  entitled  to 
the  same  compensation  as  an  executor.  K  it  specifies 
the  amount  of  his  compensation  he  is  entitled  to  the 
amount  thus  specified  and  no  more.  If  it  directs  that 
he  shall  be  allowed  a  compensation,  but  does  not 
specify  the  rate  or  amount,  he  is  entitled  to  such  com- 
pensation as  may  be  reasonable  under  the  circum- 
stances. 

Note. — "Same  compensation  as  an  executor." — 
Meacham  vs.  Stemes,  9  Paige,  p.  398;  Wagbtaff  vs. 
Lowerre,  23  Barb.,  p.  209;  8  Abb.  Pr.,  p.  411;  see 


Civil  Codb.  61 

Litchfield  vs.  White,  7  N.  Y.,  p.  438.  Formerly  r.o 
compensation  was  allowed. — Green  vs.  "Winter,  1 
Johns.  Ch.,  p.  26;  Manning  vs.  Manning,  id.,  p.  527; 
Ormsby's  Case,  1  Ball  &  B.,  p.  189.  If  the  declara- 
tion of  trust  specifies  the  amount  of  compensation. — 
See  Meacham  vs.  Sternes,  9  Paige,  p.  398. 

2275.     An  involuntary  trustee,  who  becomes  such  invoiun- 
through  his  own  fault,  has  none  of  the  rights  men-  trustee. 
tioned  in  this  Article. 


ARTICLE  V. 

TERMINATION  OF  THE  TRUST. 

Section  2279.  Trust,  how  extinguished. 

2280.  Not  revocable. 

2281.  Trustee's  office,  how  vacated. 

2282.  Trustee,  how  discharged. 

2283.  Removal  by  District  Court. 

2279.  A  trust  is  extinguished  by  the  entire  fulfill-  Trust,  how 
ment  of  its  object,  or  by  such  object  becoming  impos-  «"i»hed. 
sible  or  unlawful. 

Note. — So  as  to  real  trusts  (Matter  of  Craig,  1  Barb., 
p.  33;  Matter  of  De  Kay,  4  Paige,  p.  403),  and  doubt- 
less as  to  personal  trusts. 

2280.  A  trust  cannot  be  revoked  by  the  trustor  Not    , 

•^  revocable. 

after  its  acceptance,  actual  or  presumed,  by  the  trustee 
and  beneficiaries,  except  by  the  consent  of  all  the 
beneficiaries,  unless  the  declaration  of  trust  reserves 
a  power  of  revocation  to  the  trustor,  and  in  that  case 
the  power  must  be  strictly  pursued. 

Note. — See  Diefendorf  vs.  Spraker,  10  N.  Y.,  p.  246; 
Petre  vs.  Espinasse,  2  Myl.  &  K.,  p.  496. 

2281.  The  office  of  a  trustee  is  vacated:  Trustee's 

1.  By  his  death;  or,  vacated. 

2.  By  his  discharge. 

2282.  A  trustee  can  be  discharged  from  his  trust  Trustee, 

only  as  follows:  discharged. 

1.  By  the  extinction  of  the  trust; 


62  Civil  Code. 

Same.  2.  By  the  completion  of  his  duties  under  the  trust; 

3.  Bj  such  means  as  may  be  prescribed  by  the 
declaration  of  trust; 

4.  By  the  consent  of  the  beneficiary,  if  he  had  capa- 
city to  contmct; 

5.  By  the  judgment  of  a  competent  tribunal,  in  a 
direct  proceeding  for  that  purpose,  that  he  is  of  un- 
sound mind;  or, 

6.  By  the  District  Court. 

•  NoTK. — lie  cannot  resign  of  his  own  mere  will. — 

Diofendorf  vs.  Spraker,  10  N.  Y.,  p.  246;  Cruger  vs. 
Halliday,  11  Paigt^,  p.  314;  Sbei>perd  vs.  McEvers,  4 
Johns.  Ch.,  p.  136;  Chalmers  vs.  Bradley,  1  Jac.  & 
W.,  p.  68. 

Removal         2283.     The  District  Court  may  remove  any  trustee 

by  District 

Couru         wlio  has  violated  or  is  unfit  to  execute  the  trust;  or 
may  accept  the  resignation  of  a  trustee. 

NoTTC. — People  vs.  Norton,  9  N.  Y.,  p.  176.  This 
does  not  extend  to  executors  and  administrators. — 
Emerson  vs.  Bowers,  14  N.  Y.,  p.  449. 


AKTICLE  VI. 

SUCCESSION   OR  APPOIXTMENT  OF   XKW  TRUSTEES. 

Section  2287.  Vacant  trusteeship  filled  by  Court. 

2288.  Survivorship  between  co-trustees. 

2289.  District  Court  as  trustee. 

Vacant  2287.     The  District  Court  may  aj^point  a  trustee 

filled  by      whcncvcr  there  is  a  vacancy,  and  the  declaration  of 

Court.  "^ ' 

trust  does  not  provide  a  pmcticable  method  of  appoint- 
ment. 

Note.— Leggett  vs.  Hunter,  19  N.  Y.,  p.  459.  This 
provision  is  broader  than  the  former  rule,  which  applied 
only  to  vacancies  cau.sed  by  resignation  or  removal. — 
Matter  of  Stevenson,  3  Paige,  p.  420;  Matter  of  Van 
Schoonhoven,  5  id.,  p.  559. 

Survivor-         2288.     On  the   death,  renunciation,  or  discharge 
botwoen      of  ouc  of  scvcral  co-trustccs  the  trust  survives  to  the 

00- trustees 

others. 
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Note. — "On  the  death-"— Lewin  on  Trustees,  p. 
299;  Belmont  vs.  O'Brien,  12  N.  Y.,  p.  394.  "  Renun- 
ciation."— Matter  of  Van  Schoonhoven,  5  Paige,  p. 
559;  De  Peyster  vs.  Clendining,  8  id.,  295.  "Dis- 
charge."— Matter  o^  Grossman,  20  How.  Pr.,  p.  350, 

2289.  When  a  trust  exists  without  any  appointed  District 
truirtee,  or  where  all  the  trustees  renounce,  die,  or  are  trustee. 
discharged,  the  District  Court  of  the  county  where  the 
truijt  property,  or  some  portion  thereof  is  situated,  must 
appoint  another  trustee,  and  direct  the  execution  of  the 
trust.  The  Court  may,  in  its  discretion,  appoint  the 
original  numher,  or  any  less  number  of  trustees. 

Note. — Compare,  as  to  personal  trusts.  Ha wley  vs. 
Ross,  7  Paige,  p.  103,  and  Banks  vs.  Wilkes,  3  Sandf. 
Ch.,  p.  99. 


TITLE  IX. 

AGENCY. 

Chapter    I.  Agency  in  General. 
II.  Particular  Agencies, 

Note. — Under  this  head  the  representation  of  one 
person  by  another  is  the  only  subject  treated.  The 
rights  acquired  by  third  persons  against  both  the  prin- 
cipal and  the  agent  are  here  stated.  The  mutual  rela- 
tions of  principal  and  agent  are  a  branch  of  service., 
and  are  defined  in  the  Title  on  that  subject.  So  far  as 
these  relations  create  a  mutual  trust,  they  are  regulated 
by  the  Title  on  Trust. 


CHAPTER  I. 

AGENCY   IN   GENERAL. 

Abticle    I.  Definition  of  Agency. 
II.  Authority  of  Agents. 

III.  Mutual  Obligations  of  Principals  and  Third 

Persons. 

IV.  Obligations  of  Agents  to  Third  Persons. 
V.  Delegation  of  Agency. 

VI.  Termination  of  Agency. 
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ARTICLE  I. 

DEFINITION  OF  AGENCY. 

Section  2295.  Agency,  what. 

2296.  Who  may  appoint,  and  who  may  be  an  agent. 

2297.  Agents,  general  or  special. 

2298.  Agency,  actual  or  ostensible. 

2299.  Actual  agency. 

2300.  Ostensible  agency. 

Agency,  2295.     An  agent  is  one  who  represents  another, 

called  the  principal,  in  dealings  with  third  persons. 
Such  representation  is  called  agency. 

Note. — See  Bouvier  L.  Diet.,  "Agency  and  Agent." 
"Agency,"  says  Mr.  Chancellor  Kent,  2  Comm.,  p. 
612,  "  is  founded  upon  a  contract,  either  express  or  im- 
plied, by  which  one  of  the  parties  confides  to  the  other 
the  management  of  some  business  to  be  transacted  in 
his  name  or  on  his  account,  and  by  which  the  other 
assumes  to  do  the  business  and  to  render  an  account  of 
it."  The  authority  of  the  agent  may  be  created  by 
deed  or  writing,  or  verbally,  without  w^riting;  and 
for  the  ordinary  purposes  of  business  and  commerce 
the  latter  is  sufficient. — Commonwealth  vs.  Griffith,  2 
Pick.,  p.  18;  Long  vs.  Colbum,  11  Mass.  Kep.,  p.  98; 
McComb  vs.  Wright,  4  John.  Ch.,  p.  667;  TumbuU 
vs.  Trout,  1  HalPs  N.  Y.  Rep.,  p.  336;  Ewing  vs. 
Tees,  1  Binney's  Bep.,  p.  450;  see,  also,  2  Green.  Ev., 
Title  "  Agency."  So  it  has  been  held  that  verbal  au- 
thority to  an  agent  to  make  a  contract  relative  to  the 
sale  of  lands  was  valid.  "An  agent,"  says  Mr.  Dart, 
Vend,  and  Purch.  of  Real  Estate,  pp.  168-183,  "either 
for  purchase  or  sale  of  an  estate  may  be  appointed 
by  word  of  mouth." — See  Corporation  of  Ludlow  vs. 
Charlton,  6  Mees.  &  W.,  p.  815;  Cope  vs.  Thames 
Haven  Company,  3  Exch.,  p.  341;  Clinan  vs.  Cooke,  1 
Sch.  &  Lef.,  pp.  27,  31;  McWhorter  vs.  McMahan,  10 
Paige,  p.  394;  Johnson  vs.  McGruder,  15  Miss.,  p.  365; 
see,  too,  Dutton  vs.  Warschauer,  21  Cal.,  p.  626,  where 
the  same  reason  prevails;  but  see  Breed  vs.  Gray,  10 
Robinson,  p.  35,  contra.  Where,  however,  the  agent 
was  required  to  convey  or  complete  the  conveyance  of 
real  estate,  or  any  interest  in  land,  or  where  the  con- 
veyance or  any  act  was  required  to  be  done  by  deed, 
the  appointment  must  be  in  writing. — 2  Kent's  Comm., 
p.  614;  Blood  vs.  Goodrich,  9  Wend.,  p.  68;  Delins  vs. 
Cawthom,  2  Dev.  N.  N.  Rep.,  p.  90;   ib.,  p.  163;  6 
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Serff.  &  R.,  p.  331;  see,  also,  Dutton  vs.  Warshauer, 
21  Cal.,  p.  626.  But  this  distinction  is  no  longer  pre- 
served, and  under  the  provisions  of  Sec.  1741,  an  agent 
contracting  for  the  sale  or  purchase  of  real  estate,  etc., 
must  be  authorized  so  to  do  in  writing. — See  note  to 
Sec.  1741,  ante.  The  term  "agent*'  includes  a  variety 
of  persons  who  are  authorized  to  act  for  their  principal, 
with  powers  more  or  less  extensive,  either  by  express 
terms  or  by  implication.  The  terms  agent  and  attor- 
ney are  frequently  used  synonymously  (Pratt  vs.  Put- 
nam, 13  ]^ass.,  p.  363),  but  this  is  not  correct.  The 
term  agent  includes  all  classes  of  agents,  and  yet  an 
agent  is  not  necessarily  an  attorney  in  fact,  though  an 
attorney  in  fact  is  an  agent.  The  terms  are  not  syno- 
nyms.— Porter  vs.  Hermann,  8  Cal.,  p.  619;  see  Dun- 
lap's  Paley  on  Agency,  p.  1,  and  notes. 

2296.  Any  person  having  capacity  to  contract  may  who  maj 

•     ^  i  1  T  .  appoint, 

appoint  an  agent,  and  any  person  may  be  an  agent.        and  wh« 

Note. — Story  on  Agency,  Sec.  6;  see  Bergman  vs.    **®"  * 
^  Howell,  3  Abb.  Pr.,  p.  329;  Phillips  vs.  Burr,  4  Duer, 

p.  113;  Sto.  Ag.,  Sec.  7;  Bac.  Abr.,  Authority,  B.; 
Hopkins  vs.  Mollinieux,  4  Wend.,  p.  465.  Persons 
who  are  disquaiitied  from  acting  in  their  own  capacity 
may  yet  act  as  agents  for  others.  Thus  it  was  held 
that  even  a  slave  might  be  an  agent. — The  Governor 
vs.  Daily,  14  Ala.,  p.  469;  Chastain  vs.  Bonman,  1 
Hill's  South  Carolina  Reports,  p.  270.  It  is  evident, 
however,  that  a  person  non  compos  mentis  cannot  be 
an  agent,  and  Mr.  Justice  Story  (Agency,  Sec.  7), 
thinks  it  is  by  no  means  clear  that  a  married  woman 
could  act  as  agent  against  the  express  dissent  of  her 
husband,  "as  such  agency  might  involve  duties  and 
services  inconsistent  with  those  appertaining  to  her 
husband  and  family."  And,  although  all  persons  may 
in  general  become  agents,  yet  they  cannot  act  as  such 
where  they  have  an  interest  adverse  to  their  principal; 
therefore  an  agent  to  sell  cannot  make  himself  a  pur- 
chaser.— Moore  vs.  Moore,  1  Selden  Rep.,  p.  256;  Banks 
vs.  Judah,  8  Conn.,  p.  145.  A  co-partner  is  competent 
to  act  as  agent  of  another  firm  of  which  his  co-partner 
is  a  member. — "Wilkin  vs.  Boyce,  3  Watts,  p.  39;  see 
Bunlap's  Paley  on  Agency,  pp.  1,  2,  and  notes. 

2297.  An  agent  for  a  particular  act  or  transaction  AgontB. 
18  called  a  special  agent.     All  others  are  general  agents,  special. 

'9 — ^vol.  ii. 
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Note. — Mr.  Story  says  **a  person  is  sometimes  called 
a  general  agent  who  has  a  general  authority  in  regard 
to  a  particular  object  or  thing  /"  and  see  "VVilcox  vs. 
Routh,  9  Smedes  &  Marsh.,  p.  476.  "On  the  other 
hand,  a  person  is  sometimes  said  to  be  a  special  agent 
whose  authority,  although  it  extends  to  do  acta  gene- 
rally in  a  particular  business  or  employment,  is  yet 
quallBcd  by  instructions  of  a  special  nature." — Story  on 
j\gency,  Sees.  18,  19.  Tlie  true  distinction  is,  that  a 
general  agency  arises  from  a  general  employment, 
whereas  a  special  agency  is  confined  to  and  constituted 
by  the  authority  delegated  in  the  individual  instance. — 
Per  Lord  Ellenborough,  \Vhitehoad  vs.  Tuckett,  15 
East,  p.  408.  In  the  same  case  Nelson,  C.  J.,  says: 
**  A  general  agent  is  bound  to  exercise  a  sound  discre- 
tion in  the  business  in  which  he  is  engaged,  and  he 
possesses  all  the  ncces.'-ary  implied  powers  within  the 
scope  of  his  authority  for  this  purpose.  An  authority 
to  settle  accounts  implies  a  power  to  allow  credits;  to 
sell  a  horse,  to  make  a  sale  in  the  usual  way.  The 
agent  stands  in  the  place  of  his  principal  in  respect  to 
the  particular  business,  and  should  conduct  it  as  a  pru- 
dent and  discreet  man  should  manage  his  own  affairs. 
The  doctrine  in  relation  to  a  special  agent  is  different. 
As  a  general  rule,  it  may  be  t^aid  he  is  confined  to  his 
instructions;  but  the  authority  of  the  agent  being 
limited  to  a  particular  business  does  not  make  it  special. 
It  may  be  as  general  in  regard  to  that  as  if  the  range 
of  it  was  unlimited." — Anderson  vs.  Cronly,  21  Wend., 
p.  279.  **  The  authority  of  a  general  agent  is  not 
unlimited;  it  must  neces>arily  be  restrained  to  the 
transactions  and  concerns  ai)purtenant  to  the  business 
of  the  principal.  Tims,  one  who  was  authorized  to 
buy  the  raw  materials  and  to  sell  the  manufactures  of 
a  manufacturing  company,  could  not,  by  implication, 
have  authority  to  buy  ships  or  real  estate,  or  any  other 
thing  having  no  relation  to  the  establishment.  So,  if 
one  was  authorized  generally  to  sign  promihsory  notes 
for  the  debts  of  the  principal,  it  could  not  be  reasonably 
intended  that  he  might,  by  implication,  have  authority 
to  give  a  note  binding  his  principal  to  pay  the  debt*  of 
a  stranger,  or  to  pledge  the  credit  of  his  principal  as  a 
surety  for  goods  which  were  not  bought  for  him,  and 
which  never  came  to  his  use. — Odiorne  vs.  Maxcy,  13 
Mass.,  p.  181;  Dunlap's  Pale^' on  Agency,  p.  3,  and 
notes.  Yet  if  such  notes,  executed  by  the  agent  in  the 
name  of  the  principal,  have  reached  the  hands  of  an 
innocent  holder,  it  has  been  held  that  the  principal  was 
liable  therefor,  even  though  the  notes  may  have  been 
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given  for  the  private  purposes  of  the  agent. — Hellman 
vs.  Potter,  6  Cal.,  p.  13.  Mr.  Story  says,  also  (Agency, 
Sees.  17-19):  "A  special  agency  exists  when  there  is 
a  delegation  of  authority  to  do  a  single  act;  a  general 
agency  exists  where  there  is  a  delegation  to  do  all  acts 
connected  with  a  particular  trade,  husiness,  or  employ- 
ment. The  true  distinction  between  a  general  and  a 
special  agent  is  this:  a  general  agency  does  not  import 
an  unqualified  authority,  but  that  which  is  derived  from 
a  multitude  of  instances,  or  in  the  general  course  of  an 
employment  or  business;  whereas  a  special  agency  is 
confined  to  an  individual  transaction.*' 

2298.     An  agency  is  either  actual  or  ostensible.         actual  oV 

ostensible. 

2290.     An  agency  is  actual  when  the  agent  is  really  Actual 

agenoy. 

employed  by  the  principal. 

2300.     An  agency  is  ostensible  when  the  principal  ostensible 

agency. 

intentionally,  or  by  want  of  ordinary  care,  causes  a 
third  person  to  believe  another  to  be  his  agent  who  is 
not  really  employed  by  hira. 


ARTICLE  II. 

AUTHOBITY  OF  AGENTS. 

Section  2304.  What  authority  may  be  conferred. 

2305.  A|^ent  may  perform  acts  required  of  principal  by  Code. 
2S06.  Agent  cannot  have  authority  to  defraud  principal. 

2307.  Creation  of  agency. 

2308.  Consideration  unnecessary. 

2309.  Form  of  authority. 

2310.  Ratification  of  agent's  act. 

2311.  Ratification  of  part  of  a  transaction. 

2312.  When  ratification  void. 

2313.  Ratification  not  to  work  injury  to  third  persons. 

2314.  Rescission  of  ratification. 

2315.  Measure  of  agent's  authority. 

2316.  Actual  authority,  what. 

2317.  Ostensible  authority,  what. 

2318.  Agent's  authority  as  to  persons  having  notice  of  re- 

strictions upon  it. 

2319.  Agent's  necessary  authority. 

2320.  Agent's  power  to  disobey  instructions. 

2321.  Authority  to  be  construed  by  its  specific,  rather  than 

by  its  general  terms. 
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Section  2322.  Exceptions  to  general  authority. 

2323.  "What  included  in  authority  to  sell  personal  property. 

2324.  What  included  in  authority  to  sell  real  property. 

2325.  Authority  of  general  agent  to  receive  price  of  property. 

2326.  Authority  of  special  agent  to  receive  price. 

2304.  An  agent  may  be  authorized  to  do  any  acts 
which  his  principal  might  do,  except  those  to  which 
the  latter  is  bound  to  give  his  personal  attention. 

Agen^may       2305.     Evcry  act  which,  accoi'ding  to  this  Code, 
re*ui  d  f  "^^^  ^^  donc  by  or  to  any  person,  may  be  done  by  or 
gj^^jjj     to  the  agent  of  such  person  for  that  purpose,  unless  a 
contrary  intention  clearly  appears. 


What 
authority 
may  be 
conferred. 


Agent 

cannot 

have 

authority 

to  deftraud 

principaL 


Creation 
of  agency. 


Considera- 
tion 

unneces- 
sary. 


Form  of 
authority. 


2306.  An  agent  can  never  have  authority,  either 
actual  or  ostensible,  to  do  an  act  which  is,  and  is  known 
or  suspected  by  the  person  with  whom  he  deals,  to  be 
a  fi'aud  upon  the  principal. 

2307.  An  agency  may  be  created,  and  an  author- 
ity may  be  conferred,  by  a  precedent  authorization  or 
a  subsequent  ratification. 

Note. — If  a  person  ratifies  the  act  of  one  who  has 
assumed  to  be  his  agent,  the  efiTuct  of  the  transaction  is 
the  same  as  if  he  had  actually  given  him  direct  author- 
ity in  the  premises  to  the  extent  to  which  such  act 
reaches.  Tliat  a  subsequent  ratification  is  equaUy 
effectual  as  an  original  authority  is  well  settled. — 
Newton  vs.  Bronson,  13  N.  Y.,  p.  694;  Moss  vs.  Ros- 
sie  Mining  Co.,  5  Hill,  p.  137;  Weed  vs.  Carpenter,  4 
Wend.,  p.  219;  Pet-erson  vs.  Mayor  of  New  York,  17 
N.  Y.,  p.  463;  Hoyt  vs.  Thompson,  19  id.,  p.  218;  see 
note  to  Sec.  2310,  post. 

2308.  A  consideration  is  not  necessary  to  make  an 
authority,  whether  precedent  or  subsequent,  binding 
upon  the  principal. 

NoTK. — Commercial  Bank  vs.  "Warren,  15  N.  Y., 
p.  577. 

2309.  An  oral  authorization  is  sufficient  for  any 
purpose,  except  that  an  authority  to  enter  into  a  coa- 
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tract  required  by  law  to  be  in  writing  can  only  be 
given  by  an  instrument  in  writing. 

Note. — This  applies  also  to  executory  contracts  for 
the  sale  or  purchase  of  land,  etc. — See  note  to  Sees. 
2295  and  1741,  ante. 

2&10.    A  ratification  can  be  made  only  in  the  man-  Ratifica- 
ner  that  would  have  been  necessary  to  confer  an  orig-  agent's  aot 
inal   authority  for  the  act  ratified,  or  where  an  oral 
authorization  would  suffice,  by  accepting  or  retaining 
the  benefit  of  the  act,  with  notice  thereof. 

NoTK. — "A  ratification  made  only  in  the  manner 
which  would  have  been  necessary  to  confer  original 
authority." — Story  Ag.,  Sec.  242;  Despatch  Line  vs. 
Bellamy,  12  N.  H.,  p.  232;  see  Newton  vs.  Bronson,  13 
N.  Y.,  p.  595;  Blood  vs.  Goodrich,  9  Wend.,  p.  68;  12 
id.,  p.  525;  Wells  vs.  Evans,  20  id.,  p.  251.  "  Where 
an  oral  authorization  would  suffice,  by  accepting  or 
retaining  the  benefit  of  the  act." — Bennett  vs.  Judson, 
21  N.  Y.,  p.  238;  Clarke  vs.  Van  Reimsdyck,  9  Cranch, 
p.  153;  Lowenstein  vs.  Mcintosh,  37  Barb.,  p.  251; 
Decker  vs.  Judson,  16  N.  Y.,  p.  446.  "With  notice 
thereof."— Seymour  vs.  Wyckoff,  10  N.  Y.,  p.  213; 
Cobb  vs.  Dows,  id.,  p.  341.  A  ratification  is  equivalent  to 
a  previous  authority.  It  operates  upon  the  act  ratified  • 
in  the  same  manner  as  though  the  authority  had  been 
originally  given;  and  where  the  authority  can  origin- 
ally be  conferred  only  in  a  particular  form  or  mode  the 
ratification  must  follow  the  same  form  or  mode.  A 
ratification  can  only  be  made  when  the  principal  pos- 
sesses at  the  time  the  power  to  do  the  act  ratified.  He 
must  be  able  at  the  time  to  make  the  contract  to  which, 
by  its  ratiOcation,  he  gives  validity.  The  ratification 
is  the  first  proceeding  by  which  he  becomes  a  party  to 
the  transaction,  and  he  cannot  acquire  or  confer  the 
rights  resulting  from  that  transaction  unless  in  a  posi- 
tion to  enter  directly  upon  a  similar  transaction  him- 
self.— McCracken  vs.  San  Francisco,  16  Cal.,  p.  591. 
A  principal  w^ho  ratifies  must  know  the  character  of  the 
acts  to  be  ratified,  otherwise  the  ratification  is  void.  A 
general  ratification  of  all  the  acts  of  an  agent  does  not 
include  acts  not  within  the  scope  of  the  power. — Bill- 
ingB  vs.  Morrow,  7  Cal.,  p.  171;  see,  also,  Davidson  vs. 
Dallas,  8  Cal.,  p.  227;  Marziou  vs.  Pioche,  8  Cal.,  p. 
522«  The  acts  of  an  agent  without  authority,  subse- 
quently ratified  by  the  principal,  bind  the  principal 
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back  to  the  inception  of  the  transaction.  But  such 
ratification  cannot  defeat  the  rights  of  third  persons  ac- 
quired between  the  acts  of  the  agent  and  the  ratification 
by  the  principal,  as  attachments  on  proi)erty  of  debtor 
after  sale  by  or  to  an  agent. — Taylor  vs.  Robinson,  14 
Cal.,  p.  396.  For  the  ratification  by  principal  of  acts 
of  agent  generally  see  Dupont  vs.  Wertheman,  10  Cal., 
p.  354;  Ellison  vs.  Jackson  Water  Co.,  12  Cal.,  p.  542; 
Borrel  vs.  Rollins,  30  Cal.,  p.  408;  Racouillat  vs.  Sanse- 
vain,  32  Cal.,  p.  376;  and  for  what  amounts  to  ratifica- 
tion see  Grogan  vs.  San  Francisco,  18  Cal.,  p.  590; 
Wright  vs.  Solomon,  19  Cal.,  p.  64;  see  Mintum  vs. 
Burr,  16  Cal.,  p.  107. 

Ratifica-  2311.     Ratification  of  part  of  an  indivisible  tran»- 

i  tionof  .         .  ^ 

part  of  a      action  is  a  ratification  of  the  whole. 

transaction 

Note.— Decker  vs.  Judson,  16  N.  Y.,  p.  446;  Cobb 
vs.  Dows,  10  N.  Y.,  p.  335;  Farmers'  Loan  Co.  vs.Wal- 
worth,  1  N.  Y.,  p.  433;  Bell  vs.  Shibley,  33  Barb.,  p. 
610;  Ferguson  vs.  Hamilton,  35  id.,  p.  427;  Story  Ag., 
Sec.  250.  See  Bennett  vs.  Judson,  21  N.  Y.,  p.  238; 
Condit  vs.  Baldwin,  id.,  p.  231. 

When  2312.     A  ratification  is  not  valid  unless,  at  the  time 

ratification       /»         .«  .  ,  i  .      .       ,   , 

void.  of  ratifying  the  act  done,  the  pnncipal  has  power  to 

confer  authority  for  such  an  act. 

Note. — McCracken  vs.  San  Francisco,  16  Cal.,  p. 
591;  Zottman  vs.  San  Francisco,  20  .Cal.,  p.  102;  Peo- 
ple vs.  Swift,  31  Cal.,  p.  28;  see  note  to  Sec.  2310,  ante. 

Ratifica-  2313.     No  Unauthorized  act  can   be   made  valid, 

tion  not 

to.work^      retroactively,  to  the  prejudice  of  third  persons,  without 
ii«nn«       their  consent. 

persons. 

NoTB. — This  is,  perhaps,  a  broader  rule  than  hereto- 
fore existed.  But  great  difficulty  has  been  felt  in 
attempting  to  reconcile  the  cases. — See  Story  Ag.,  Sees. 
246,  247;  Bliss  vs.  Cottle,  32  Barb.,  p.  322;  Bird  vs. 
Brown,  4  Exch.,  p.  786;  Wihon  vs.  Tumman,  6  M.  & 
G.,  p.  236;  Palmer  vs.  Stephens,  1  Denio,  p.  481;  Eossi- 
ter  vs.  Kossiter,  8  Wend.,  p.  499.  In  Buron  vs.  Den- 
man,  2  Exch.,  p.  167,  the  defendant  had  committed  a 
trespass,  which  the  English  Government  ex pres*! I}' rati- 
fied. This  was  held  to  relieve  the  defendant  from  re- 
sponsibility. In  Lucas  vs.  Wilkinson,  1  H.  &  N.,  p. 
420,  it  was  held  that  an  act  expressly  done  on  behalf  of 
A  could  not  be  ratified  and  adopted  by  B,  to  the  preju- 
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dice  of  C. — Seo  note  to  Sec.  2310,  ante.  Where  one 
man  acts  openly  and  avowedly  for  another  in  leasing 
or  controlling  his  property,  this  was  held  as  sufficient 
against  third  persons  to  show  that  the  property  is  that 
of  the  person  claimed  hy  the  agent  as  owner  and  the 
possession  of  the  agent  was  possession  of  the  principal, 
who  could  maintain  forcible  entry  and  unlawful  de- 
tainer against  such  third  persons,  whether  the  agent 
had  any  written  authority  or  not. — ^Minturn  vs.  Burr, 
16  Cal.,  p.  107. 

2314.  A  ratification  may  be  rescinded  when  made  Resciaeion 

*^  of  ratifica- 

without  Buch  consent  as  is  required  in  a  contract,  or  t»on. 
with  an  imperfect  knowledge  of  the  material  facts  of 
the  transaction  ratified,  but  not  otherwise. 

NoTK.— Seymour  vs.  "Wyckoff,  10  N.  Y.,  pp.  213- 
224;  Cobh  vs.  Dows,  id.,  p.  341;  Nixon  vs.  Palmer, 
8  id.,  p.  398;  Brass  vs.  "Worth,  40  Barb.,  p.  648;  Roach 
vs.  Coe,  1  E.  D.  Smith,  p.  175;  M'Cracken  vs.  San 
Francisco,  16  Cal.,  pp.  591,  625;  Freeman  vs.  Kosher, 
13  Q.  B.,  p.  780;  Owings  vs.  Hull,  9  Peters,  p.  607. 
"But  not  otherwise." — Story  on  Agency,  Sees.  242, 
250;  see  Commercial  Bank  vs.  Warren,  15  N.  Y.,  p. 
577. 

2315.  An  assent  has  such  authority  as  the  princi-  Measure 

.  of  agent's 

pal,  actually  or  ostensibly,  confers  upon  him.  authority. 

2316.  Actual  authority  is  such  as  a  principal  inten-  Actual 

,  ,  authority, 

tionally  confere  upon  the  agent,  or  intentionally,  or  by  what 
want  of  ordinary  care,  allows  the  agent  to  believe  him- 
self to  possess. 

2317.  Ostensible  authority  is  such  as  a  principal,  ostensible 
intentionally  or  by  want  of  ordinary  care,  causes  or  what. 
allows  a  third  person  to  believe  the  agent  to  possess. 

Note.— Farm.  &  Mech.  B'k  vs.  Butch.  <&  Drov. 

B'k,  16  N.  Y.,  p.  126;  Beaufort  vs.  Neeld,  12  Clark  & 

Fin.,  p.  290;  Sickens  vs.  Irving,  7  C.  B.  (N.  S.),  pp. 

171, 173;  see  Smith  vs.  McGuire,  3  H.  ife  N.,  p.  554. 

Agont'd 
authority 

2318.  Every  a^ent  has  actually  such  authority  as  as  to 

•^      °  -^  •^  persons 

is   defined  by  this  Title,  unless  specially   deprived  nStic°V 
thereof  by  his  principal,  and  has   even  then  such  i^nit^'^ 
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authority  ostensibly,  except  as  to  persona  who  have 
actual  or  constructive  notice  of  the  restriction  upon 
his  authority. 

Note.— Dingle  vs.  Hare,  7  C.  B.  (N.  S.),  p.  159.  It 
was  held  that  the  party  dealing  with  an  attorney  in 
i'act,  or  an  agent,  is  bound  to  know  at  his  peril  what 
the  power  of  the  agent  is  and  to  understand  its  legal 
oft'oct.  He  must  inquire  into  the  extent  of  the  powers 
of  the  agent. — Blum  vs.  Robertnon,  24  Cal.,  p.  127; 
Mudgett  vs.  Day,  12  Cal.,  p.  139;  see,  nlj-o,  Dunlap's 
Perry  on  Agency,  p.  202.  Says  Mr.  Perry  Con  Agency, 
p.  199):  "There  may  be  many  cashes  in  which  the  acts 
of  an  agent,  though  not  in  conformity  to  his  authority, 
may  yet  be  binding  upon  his  employer,  who  is  left,  in 
such  cases  to  seek  his  remedy  against  his  own  agent." 
1^  ;'  '  "Whether  an  employer  be  bound  or  not  by  such  acts  as 

are  not  conformable  to  the  commission  given  b^*  him, 
depends  principally  upon  the  authority  being  general 
or  special,  **  By  a  general  agent  Ls  understood  ♦  ♦  ♦ 
a  person  whom  a  man  puts  in  his  place  to  transact  all 
his  business  of  a  particular  kind.'^  An  authority  of 
this  kind  binds  his  employer  by  all  acts  within  the 
scope  of  his  employment,  and  that  power  cannot  be 
limited  by  any  private  order  or  direction  not  known  to 
the  party  dealing  with  the  agent.  See,  also,  Story  on 
Agency,  Sec.  127:  "But  a  special  agent  who  is  em- 
ployed about  one  specific  act,  or  certain  bpeciiic  acts 
only,  does  not  bind  his  employer  unless  his  authority 
be  strictly  pursued.  It  is  the  bu.«iness  of  the  party 
dealing  with  him  to  examine  his  autliority,  and,  there- 
fore, if  there  be  any  qualification  or  restriction  annexed 
to  the  commission  it  must  be  obser\'ed,  otherwise  the 
principal  is  discharged."  If  a  person,  for  instance, 
keeping  livery  stables  intrusts  his  servant  with  a  horse 
to  sell  and  direct  him  not  to  warrant,  and  the  servant 

4 

nevertheless  did  warrant  him,  the  master  would  be 
held  liable  on  the  warranty,  because  the  servant  was 
acting  within  the  general  scope  of  his  authority,  and 
the  public  cannot  be  supposed  cognizant  of  any  private 
conversations  between  the  master  and  the  servant. 
But  if  the  owner  of  a  horse  ser^d  a  stranger  to  a  fair 
with  express  directions  not  to  wan-ant  the  horse,  and 
the  latter  acts  contrary  to  orders,  the  owner  is  not 
liable  on  the  warranty,  and  the  purchaser  can  have 
recourse  only  to  the  person  who  actually  sold  the 
horse. — See  Danlap^s  Perry  on  Agency,  pp.  199-211, 
and  notes. 
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2819.    An  agent  has  authority: 

1.  To  do  evervthins:  necessary  or  proper  and  usual,  Agont-s 
in  the  ordinary  course  of  business,  for  effecting  the  authority. 
purpose  of  his  agency;  and, 

2.  To  make  a  representation  respecting  any  matter 
of  fact,  not  inchiding  the  tenns  of  his  authority,  but 
upon  which  his  right  to  use  his  authority  depends,  and 
the  truth  of  which  cannot  be  determined  by  tlie  use  of 
reasonable  diUgence  on  the  part  of  the  person  to  whom 
the  representation  is  made. 

NoTK. — Siibcl.  1. — Story  on  Agency,  Sees.  85,  86,  96, 
97;  Dingle  vs.  Hare,  7  C.  B.  (N.  S.),  p.  159;  see  Hor- 
ton  vs.  Morgan,  19  N.  Y.,  p.  170;  "Waring  vs-  Mason, 
18  Wend.,  p.  4:34;  Graves  vs.  Legg,  2  H.  &  N.,  p.  210; 
Taylor  V?.  Stray,  2  C.  B.  (N.  S.),  p.  191;  Pollock  vs. 
Stables,  12  Q.  B.,  p.  765;  Bayliffb  vs.  Butterworth,  1 
Exch.,  p.  428;  Sutton  vs.  Tatham,  10  Ad.  &  El.,  p.  27; 
Bay  ley  vs.  Wilkins,  7  C.  B.,  p.  886;  see,  however. 
Sweeting  vs.  Pearce,  7  C.  B.  (N.  S.),  p.  449;  Partridge 
vs.  Bank  of  England,  9  Q,  B.,  p.  396. 

Subd.  2. — Griswold  vs.  Haven,  25  N.  Y.,  p.  596; 
Farmers*  and  M.  Bank  vs.  Butchers'  and  Drovers' 
Bank,  16  id.,  p.  125;  Exchange  Bank  vs.  Monteath,  26 
id.,  p.  505;  North  River  Bank  vs.  Aymar,  3  Hill,  p.  263. 
Authority  of  agent  in  general  tenns  to  collect  or  secure 
A  claim  of  the  principal,  is  not  authority  for  purchase 
of  the  property  of  the  debtor  to  secure  the  claim  of  the 
principal.  Such  a  course  is  not  the  usual  means  of 
securing  a  debt. — Taylor  vs.  Robinson,  14  Cal.,  p.  396; 
see  Mudgett  vs.  Day,  12  Cal.,  p.  139.  Authority  to 
receive  money  by  ostensible  agents. — See  Lumley  vs. 
CJorbett,  18  Cal.,  p.  494.  Authority  of  agent  to  collect 
losses  on  a  policy  of  insurance  effected  for  his  principal, 
but  retained  in  his  charge. — De  Ro  vs.  Cordes,  4  Cal., 
p.  117;  see,  further,  Washburn  vs.  Alden,  5  Cal.,  p.  463. 
Agent  cannot  bind  principal  beyond  the  power  dele- 
gated, though  he  may  perform  such  subordinate  acts  as 
are  usually  incident  to  or  necessary  to  effectuate  the 
object  expressed. — Blum  vs.  Robertson,  24  Cal.,  p.  127. 
See,  also,  for  what  acts  bind  the  principal  and  not  the 
agent,  Shaver  vs.  Ocean  Mining  Co.,  21  Cal.,  p.  45; 
Herron  vs.  Hughes,  25  Cal.,  p.  555.  Admissions  or 
representations  of  agent  bind  principal  when  they 
constitute  part  of  the  res  gestCR,    They  must  be  made 

10 — vol.  ii. 
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with  reference  to  the  subject  matter,  and  at  the  time  of 
the  act  done. — Garfield  vs.  K.  F.  Water  Co.,  14  Oal., 
p.  35;  see,  also,  Neely  vs.  Naglee,  23  Cal.,  p.  152. 

Agent's  2320.     An  ascent  lias  power  to  disobey  instructions 

power  to         ^  ^  ^  *  •' 

instnxo^  in  dealing  with  the -subject  of  the  agency,  in  cases 
where  it  is  clearly  for  the  interest  of  his  principal 
that  he  should  do  so,  and  there  is  not  time  to  commu- 
nicate with  the  principal. 

NoTK. — "As  a  general  rule  it  may  be  stated,"  says 
Mr.  Livermore  (Principal  and  Agent,  p.  368),  "that 
an  agent  cannot  deviate  from  his  instructions,  even 
with  a  view  to  his  emplojrer's  interest,  but  necessity 
will  sometimes  justify  an  agent  in  acting  contrary  to 
orders,  particularly  if  induced  by  some  cause  i>ot  in 
contemplation  of  the  principal  at  the  time  the  orders 
were  given;  as,  if  the  factor  be  limited  to  sell  goods  at 
a  particular  price,  and  the  goods  are  of  a  perishable 
nature  and  not  in  a  condition  to  be  kept,  and  the  agent 
has  no  time  nor  opportunity^  for  consulting  with  his 
principal,  in  such  a  case  I  apprehend  he  may  sell  under 
the  price  limited,  to  prevent  a  total  loss."  Mr.  Story, 
also  (Agency,  Sees.  85,  118,  141,  193-197,  208,  237), 
holds  that  an  agent  will  be  justified  in  disobej'ing  in- 
structions in  cases  where  it  clearly  becomes  necessary 
so  to  do,  or  is  for  the  manifest  interest  of  his  principal. 
In  Forrestier  vs.  Bordman,  1  Story's  Rep.,  p.  51, 
Story,  J.,  holds  "  it  to  be  clear  that  if,  by  some  sudden 
emergency  or  supervening  necessity  a  literal  compli- 
ance with  the  instructions  would  frustrate  the  objects 
of  the  owner  and  amount  to  a  sacrifice  of  his  interests, 
it  is  the  duty  of  the  supercargo  (agent)  under  such  cir- 
cumstances to  do  the  best  he  can,  in  the  exercise  of  a 
sound  discretion,  to  prevent  a  loss  to  the  owner,  and  if 
he  acts  bona  fide  and  exercises  a  reasonable  discretion, 
his  acts  will  bind  the  owner."  And  the  rule  as  laid 
down  in  this  section  seems  fully  sustained  in  Judson 
vs.  Sturgis,  4  Days'  Conn.  Report«i,  p.  556;  Williams 
vs.  Schackleford,  16  Ala.,  p.  318;  Arthur  vs.  Schooner 
Cassius,  2  Stoiy  Rep.,  pp.  81-97;  Grould  vs.  Rich,  7 
Mete.,  p.  538;  Story  on  Bailment,  Sec.  455;  Chap- 
man vs.  Morton;  11  Mees.  &  Wels.,  p.  535;  Sands 
vs.  Taylor,  5  Johns.  Rep.,  p.  395;  Dusar  vs.  Perit,  4 
Binn.  R.,  p.  361;  3  Chitty  on  Comm.  and  Manuf., 
Chap.  3,  p.  218;  Liotard  vs.  Graves,  8  Caines,  p.  226; 
Lawler  vs.  Keaquick,  1  Johns.  Cas.,  p.  174;  see,  also, 
particularly,  Drummond  vs.  Wood,  2  Caines,  p.  310. 
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Of  course,  in  such  cases  it  must  clearly  appear  that 
such  disobedience  was  for  the  interest  of  the  employer, 
and  that  there  was  no  time  to  communicate  with  the 
principal;  and  the  exercise  of  a  sound  discretion  in 
such  cases  must  be  shown. 

2321.  When  an  authority  is  given  partly  in  gen-  Authority 
eral  and  partly  in  specific  terms,  the  general  author-  |^®°?^®** 
ity  gives  no   higher  powers  than  those  specifically  JJther^' 

mentioned.  general ' 

^  NoTE.--Story  Agency,  Sec.  71;  Stair  Inst.,  B.  1,  T.   terms. 

12,  Sec.  15. 

2322.  An  authority  expressed  in  general  terms,  Exceptions 

*f  r  o  J    iQ  general 

however  broad,  does  not  authorize  an  agent:  authority. 

1.  To  act  in  his  own  name,  unless  it  is  the  usual 
course  of  business  to  do  so; 

2.  To  define  the  scope  of  his  agency ;  or, 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do 
by  Article  II,  Cliapter  I,  of  the  last  Title. 

Note.— <9M6d.  1.— Bank  of  State  of  N.  Y.  vs.  Farm- 
ers* Branch  Bank,  36  Barb.,  p.  832;  Horton  vs.  Mor- 
gan, 19  N.  Y.,  p.  170;  Whitehouse  vs.  Moore,  13  Abb. 
Pr.,  p.  142. 

Subd,  2. — Sup'rs  of  Rensselaer  vs.  Bates,  17  N.  Y., 
p.  246;  Mechanics'  Bank  vs.  New  Haven  R.  R.,  13  id., 
p.  599;  Gould  vs.  Sterling,  23  id.,  p.  463;  Grant  vs. 
Norway,  10  C.  B.,  p.  665;  Coleman  vs.  Riches,  16  \d,,\ 
p.  104.  But  see  these  cases  explained  and  greatly  re- 
stricted in  Griswold  vs.  Haven,  25  N.  Y.,  p.  295. 

Subd.  3. — Clafiin  vs.  Farmers*,  etc..  Bank,  25  N.  Y., 
p.  293;  Bentley  vs.  Columbian  Ins.  Co.,  17  id.,  p.  421; 
N.  Y.  Central  Ins.  Co.  vs.  National  Prot'n  Ins.  Co., 
14  id.,  p.  85;  Fellows  vs.  Corners  of  Oneida,  36  Barb., 
p.  655;  Bruce  vs.  Davenport,  id.,  p.  349;  Conkey  vs. 
Bond,  34  id.,  p.  276;  Cassard  vs.  Hinman,  6  Bosw.,  p.  8. 

2323.  An  authority  to  sell  personal  property  in-  what 
eludes  authority  to  warrant  the  title  of  the  principal,  authority 
and  the  quality  and  quantity  of  the  property.  ^JTerS 

Note. — "Waring  vs.  Mason  (Ct.  of  Errors),  18  Wend., 
p.  434;  see  Ferguson  vs.  Todd,  35  Barb.,  p.  427;  Mil- 
bum  vs.  Belloni,  12  Abb.  Pr.,  p.  451;  Story  Agency, 
Sees.  58,  59;  Nelson  vs.  Cowing,  6  Hill,  p.  336.    See, 
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however,  Brady  vs.  Todd,  9  C.  B.  (N.  S.),  p.  592, 
which  holds  these  powers  to  be  confined  to  a  general 
agent. 

>^^»^  , .         2324.     An  authority  to  sell  and  convey  real  prop- 

included  m  •'  ^  i        x 

wBofrJeai    ®^y  includes  authority  to  give  the  usual  covenants  of 
property.  ^  ^^an^anty. 

Note. — Leroy  vs.  Beard,  8  How.  U.  S.,  p.  451. 


Authority 
of  gonoral 
agent  to 
receive 
price  of 
property. 


Authority 
of  special 
agent  to 
receive 
price. 


2325.  A  general  agent  to  sell,  who  is  intrusted 
by  the  principal  with  the  possession  of  the  thing  sold, 
has  authority  to  receive  the  price. 

Note. — An  a^nt  for  the  collection  of  a  note  is  con- 
fined to  taking  money,  and  has  no  power  (unless  special 
authority  is  given)  to  take  goods  in  payment. — Mudgett 
vs.  Day,  12  Cal.,  p.  139. 

2326.  A  special  agent  to  sell  has  authority  to 
receive  the  price  on  delivery  of  the  thing  sold,  but  not 
afterwards. 

Note. — Peck  vs.  Harriott,  6  Serg.  &  R.,  p.  149. 


ARTICLE    III. 

MUTUAL  OBLIGATIONS  OF  PRINCIPALS  AND  THIRD  PERSONS. 

Skction  2330.  Principal,  how  afl:ected  hy  acts  of  agent  within  the 

scope  of  his  authorit\\ 

2331.  Principal,  when  bound  by  incomplete  execution  of 

authority. 

2332.  Notice  to  agent,  when  notice  to  principal. 

2333.  Obligation   of   principal    when    agent    exceeds    his 

authority. 

2334.  For  acts  done  under  a  merely  ostensible  authority. 

2335.  When  exclusive  credit  is  given  to  agent. 

2336.  Rights  of  person  who  deals  with  agent  without  knowl- 

edge of  agency. 

2337.  Instrument  intended  to  bind  principal  does  bind  him. 

2338.  Principal's    responsibility  for  agent's  negligence  or 

omission. 

2339.  Principal's  responsibility  for  wrongs  willfully  commit- 

ted by  the  agent. 

2330.  An  agent  represents  his  principal  for  all 
purposes  within  the  scope  of  his  actual  or  ostensible 
authority,  and  all  the  rights  and  liabilities  which 
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would  accrue  to  the  affent  from  transactions  within  Principal, 

°  how 

such  hmit,  if  they  had  been  entered  into  on  his  own  affected  by 

'  •'  acta  01 

account,  accrue  to  the  principal.  ^mlln 

the  scope 

Note. — **  Within  the  scope  of  his  actual  or  oslensihte  of  his  ^ 

authority 
authority."— Rourke  vs.  Story,  4  E.  D.  Smith,  p.  54; 

Hatch  vs.  Taylor,  10  N.  H.,  p.  538;  Farm.  &  M.  Bank 

vs.  Butch.  &  Drov.   Bank,  IG   N.  Y.,  pp.  125,  149. 

"  And  an  the  rights  "  (Storj-  on  Agency,  Sees.  435,438) 

*'and  liabilities''  (Story  on  Agency,  Sec.  127)  "which 

would  accrue  to  the  agent  from  transactions  within 

such  limit.*'— See  Condit  vs.  Baldwin,  21  N.  Y.,  p.  219; 

Mechanics'  Bank  vs.  New  Haven  R.  R.,  18  N.  Y.,  pp. 

599,  634;  Hubbersty  vs.  "Ward,  8  Exch.,  p.  330;  Cole- 

mon  vs.  Riches,  16  C.  B.,  p  104. 

2331.  A  principal  is  bound  by  an  incomplete  exe-  Principal, 

n  n  AVI 

cation  of  an  authority,  when  it  is  consistent  with  the  bound  by 

•^ '  incomplete 

whole  purpose  and  scope  thereof,  but  not  otherwise.       execution 

authority. 
Note. — Story  on  Agency,  Sees.  171, 180. 

2332.  As  against  a  principal,  both  principal  and  Notice  to 
a^ent  are  deemed  to  have  notice  of  whatever  either  '^nen 

^  notice  to 

has  notice  oi,  and  ought,  in  good  faith  and  the  exercise  principal. 
of  ordinary  care  and  diligence,  to  communicate  to  the 
other. 

Note. — *'  Both  principal  "  (Fulton  Bank  vs.  Sharon 
Canal  Co.,  4  Paige,  p.  137;  Bank  of  U.  S.  vs.  Davis, 
2  HiU,  p.  464;  Stewart  vs.  Stewart,  6  Clark  &  Fin.,  p. 
911;  see  Ingalls  vs.  Morgan,  10  N.  Y.,  p.  184;  Weisser 
vs.  Denison,  id.,  p.  68)  ^'and  agent  deemed  to  have 
notice,"  etc.  This  rule  has  been  declared  in  a  well 
considered  opinion  (Fitzsimmons  vs.  Joslin,  21  Vt.,  p. 
129),  and  seems  to  be  supported  by  other  cases. — See 
Lawrence  vs.  Miller,  16  N.  Y.,  p.  235;  Fuller  vs.  Wil- 
son, 3  Q.  B.,  p.  58.  To  the  contrary  is  the  celebrated 
case  of  Comfoot  vs.  Fowke,  6  M.  &  W.,  p.  386,  which 
has  been,  how^ever,  explained  in  the  House  of  Lords 
(National  Exch.  Co.  vs.  Drew,  2  Macq.,  pp.  108,  144) 
as  really  turning  upon  a  question  of  pure  fraud.  "And 
ought  to  communicate  to  the  other." — See  Weisser  vs. 
Denison,  10  N.  Y.,  p.  68;  Hood  vs.  Fahnestock,  8 
Watts,  p.  489;  Bracken  vs.  Miller,  4  Watts  &  S.,  p. 
102.  Thus,  notice  to  an  agent,  before  his  employment 
as  such,  does  not  affect  the  principal. — Fuller  vs.  Ben- 
nett, 2  Hare,  p.  402;  Worsley  vs.  Scarborough,  3  Atk., 
p.  392,  and  cases  before  cited;  see  note  to  section  post. 
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obii^Uon        2333.     When  an  agent  exceeds  his  authority,  his 
6xee€d?his  P^ncipal  is  bound  by  his  authorized  acts  so  far  only  as 
authority,    ^^ley  can  be  plainly  separated  from  those  which  are 
unauthorized. 

Note. — When  the  agent,  on  behalf  of  his  principal, 
performs  an  unauthorized  act,  yet  if  the  principal  has 
put  the  agent  in  a  position  to  mislead  innocent  parties, 
he  is  responsible  to  them. — Davidson  vs.  Dallas,  8  Cal., 
p.  227. 


For  acts 
doDo  under 
a  moroly 
ostensible 
authority. 


When 
ozchi8tyo 
credit  is 
given  to 
atTGut 


Rights  of 
person  who 
deala  with 
agent 
without 
knowledge 
of  agency. 


2334.  A  principal  is  bound  by  acts  of  his  agent, 
under  a  merely  ostensible  authority,  to  those  persons 
only  who  have  in  good  faith,  and  without  ordinary 
negligence,  incurred  a  liability  or  paiied  with  value, 
upon  the  faith  thereof. 

NoTK. — See  Mechanics'  Bank  vs.  New  Haven  R.  R., 
13  N.  Y.,  p.  611;  Farmers' and  Mechanics'  Bank  vs- 
Butchers'  and  Drovers'  Bank,  16  N.  Y.,  p.  127.  See 
note  to  preceding  section. 

2335.  If  exclusive  credit  is  given  to  an  agent  by 
tlie  person  dealing  \vith  liim,  his  principal  is  exonera- 
ted by  payment  or  other  satisfaction  made  by  him  to 
his  agent  in  good  faith,  before  receiving  notice  of  the 
creditor's  election  to  hold  him  responsible. 

Note. — Story  Agency,  Sec.  291;  Fish  vs.  Wood,  4 
E.  D.  Smith,  p.  327;  t-aa  Heald  vs.  Kenworthy,  10 
Exch.,  p.  739;  Uyde  vs.  Paigo,  9  Barb.,  p.  150;  Chee- 
ver  vs.  Smith,  15  Johns.,  p.  270;  French  vs.  Price,  24 
Pick.,  p.  13;  Fitler  vs.  Commonwealth,  31  Penn.  St., 
p.  406.  If  such  credit  is  not  given  to  the  agent,  mere 
delay  in  calling  upon  the  principal  does  not  exonerate 
him. — Macfarlane  vs.  Giaunacopulo,  3  H.  &  N.,  p.  860. 

2336.  One  who  deals  with  an  agent  without  know- 
ing or  having  reason  to  believe  that  the  agent  acts  as 
such  in  the  transaction,  may  set  oft'  against  any  claim 
of  the  principal  arising  out  of  the  same,  all  claims 
which  he  might  have  set  oft'  against  the  agent  before 
notice  of  the  agency. 

Note. — Ilogan  vs.  Shorb,  24  Wend.,  p.  468;  George 
vs.  Clagett,  7  T.  R.,  p.  359;  see  Taintor  vs.  Prender- 
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gast,  8  Hill,  p.  72;  Ferrand  vs.  BischoffBhelm,  4  C.  B. 
(N.  SO,  p.  710;  Heald  vs.  Kenworthy,  10  Exch.,  p.  739; 
Smethurst  vs.  Mitchell,  1  EI.  &  EL,  p.  630. 

2337.  An  instrument  within  the   scope   of   his  instrument 

intended 

authority  by  which  an  a^ent  intends  to  bind  his  prin-  to  bind 

^      '^  o  JT  pnncipal 

cipal,  does  bind  him  if  such  intent  is  plainly  inferable  g?^  ^"^^ 
fpotn  the  instrument  itself. 

Note. — See  Hunsaker  vs.  Sturgis,  29  Cal.,  p.  142. 
This  suhject  belongs,  probably,  to  tlie  general  subject 
of  interpretation  of  contracts.  It  has  been  held  that 
instruments,  when  executed  by  agents  as  such,  are 
binding  upon  the  principal,  and  not  upon  the  agent. 
But  the  intention  to  bind  the  principal  must  appear, 
and  such  intention  is  presumed  when. — McDonald  vs. 
Bear  R.  Co.,  13  Cal.,  p.  220;  Haskell  vs.  Cornish,  13 
Cal.,  p.  45;  Sayrc  vs.  Nichols,  7  Cal.,  p.  535;  Shaver 
vs.  Ocean  Mining  Co.,  21  Cal.,  p.  45. 

2338.  Unless  required  by  or  under  the  authority  Principal's 

responFi- 

of  law  to  employ  that  particular  agent,  a  principal  is  wiity  for 
responsible  to  third  persons  for  the  negligence  of  his  j®«hgence 
agent  in  the  transaction  of  the  business  of  the  agency,  **'°*®®*^"' 
including  wrongful  acts  committed  by  such  agent  in 
and  as  a  part  of  the  transaction  of  such  business,  and 
for  his  willful  omission  to  fulfill  the  obligations  of  the 
principal. 

Note. — **  Unless  required  by  law  to  employ  that  par- 
ticular agent"  (Story  Agency,  Sec.  456,)  "a  principal 
is  responsible  to  third  persons  for  the  negligence  of  his 
agent  in  transacting  the  business  of  the  agency  *'  (Drew 
VB.  Sixth  Av.  R.  R.  Co.,  26  N.  Y.,  p.  49;  Sadler  vs. 
Henlock,  4  E.  &  B.,  p.  570;  Althorf  vs.  Wolfe,  22  N. 
Y.,  p.  356;  Blake  vs.  Ferris,  5  N.  Y.,  p.  48),  "includ- 
ing wrongful  acts  of  such  agent  in  transacting  such  busi- 
ness" (Chase  vs.  N.  Y.  Central  R.  R.  Co.,  26  N.  Y., 
p.  523;  Sanford  vs.  Eighth  Av.  R.  R.  Co.,  23  N.  Y.,  p. 
343;  Bee  Griswold  vs.  Haven,  25  N.  Y.,  p.  595),  "and 
willful  omission  to  fulfill  the  obligations  of  the  prin- 
cipal."—Weed  vs.  Panama  R.  R.,  17  N.  Y.,  p.  362; 
Story  Agency,  Sec.  453.  The  right  of  selection  is  the 
basis  of  the  responsibility  of  a  principal  for  the  acts  of 
his  agent.  No  one  can  be  held  responsible  as  principal 
who  has  not  the  right  to  choose  the  agent  from  whose 
act  the  injury  flows. — Boswell  vs.  Laird,  8  Cal.,  p.  469. 
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PriDcipaVs  2339.  A  principal  is  responsible  for  no  other 
wrongs  committed  by  his  agent  than  those  mentioned 
in  the  last  section,  unless  he  has  authorized  or  ratified 
them,  even  though  they  are  committed  while  the 
agent  is  engaged  in  his  sei'vice. 

Note. — A  principal  is  not  responsible  if  he  has  not 
authorized  or  ratilied  puch  other  wrongs. — Steele  vs- 
Smith,  3  E.  D.  Smith,  p.  321;  Eastern  C.  R.  R.  vs. 
Brown,  6  Exch.,  p.  314;  Chilton  vs.  Croydon  R.  R-, 
16  M.  &  W.,  p.  212;  Maund  vs.  Monmouth  Canal  Co., 
4  M.  &  6.,  p.  452.  Even  though  committed  while  the 
agent  is  in  his  service.  Story  Ag.,  Sec.  456;  Church 
vs.  Mansfield,  20  Conn.,  p.  284;  Condit  vs.  Baldwin,  21 
N.  Y.,  p.  219;  Richmond  Turnpike  Co.  vs.  Vanderbilt, 
2  N.  Y.,  p.  479;  1  HiU,  p.  480;  Fellows  vs.  Commis- 
sioners of  Oneida,  36  Barb.,  p.  655. 
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ARTICLE    IV.  ' 

OBLIGATIONS   OF   AGENTS  TO  THIKD   FEB80NS. 

Section  2342.  Warranty  of  authority. 

2343.  Agent's  responsibility  to  third  persons. 

2344.  Obligation  of  agent  to  surrender  property  to  third 

person. 

2345.  Agent  not  having  capacity  to  contract. 

2342.  One  who  assumes  to  act  as  an  agent  thereby 
warrants,  to  all  who  deal  with  him  in  that  capacity, 
that  he  has  the  authority  which  he  assumes. 

Note. — See  Sec.  3318,  post,  and  note  thereto.  Also, 
White  vs.  Madison,  26  N.  Y.,  p.  117;  Collen  vs. 
Wright,  8  E.  &  B.,  p.  647;  7  id.,  p.  301;  see  Walker 
vs.  Bank  of  N.  Y.,  9  id.,  p.  582;  Jenkins  vs.  Hutchin- 
son, 13  Q.  B.,  p.  744;  Jellts  vs.  York,  10  Cush.,  p.  395; 
Polhill  vs.  Walter,  3  B.  &  Ad.,  p.  114.  The  excep- 
tion established  in  Smout  vs.  Ilbery  (10  M.  &  W.,  p. 
1),  is  not  necessary  to  be  retained  under  the  change 
which  is  made  as  to  the  termination  of  agency. 

2343.  One  who  assumes  to  act  as  an  agent  is 
responsible  to  third  persons  as  a  principal  for  his  acts 
in  the  course  of  his  agency,  in  any  of  the  following 
cases,  and  in  no  others: 
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1.  When,  with  his  consent,  credit  is  given  to  him  Same, 
personally  in  a  transaction; 

2.  When  he  enters  into  a  written  contract  in  the 
name  of  his  principal,  without  believing,  in  good  faith, 
that  he  has  authority  to  do  so;  or, 

8.  When  his  acts  are  wrongful  in  their  nature. 

Note. — One  who  assumes  to  act  as  agent  is  respon- 
sible as  principal  in  the  following  cases,  and  none 
others: — See  Story's  Agency,  Sees.  261,  310;  see  Kirk- 
patrick  vs.  Stainer,  22  Wend.,  p.  244;  Green  vs.  Kopke, 
18  C.  B.,  p.  549;  Smout  vs.  Ilbery,  10  M.  &  W.,  p.  1. 

Siibd,  1. — Sto.  Ag.,  Sec.  288.  This  provision  includes 
the  cases  in  which  an  agent  does  not  disclose  the  fact 
of  his  agency  (Waring  vs.  Mason,  18  Wend.,  p.  434; 
Sto.  Ag.,  Sec.  266);  those  in  which  the  fact  of  the 
agency  is  known,  but  the  principal  is  unknown  (Mills 
vs.  Hunt,  20  Wend.,  p.  431;  Sto.  Ag.,  Sec.  267);  or 
where  the  agent  makes  himself  a  party  to  the  con- 
tract.— Higgins  vs.  Senior,  8  M.  &  W.,  p.  834;  Tanner 
vs.  Christian,  4  E.  &  B.,  p.  691;  Lennard  vs.  Robin- 
son, 5  £.  &  B.,  p.  125;  Pentz  vs.  Stanton,  10  Wend., 
p.  271.  In  all  cases  the  question  is,  **  to  whom  was  the 
credit  given?'* — Green  vs.  Kopke,  18  C.  B.,  p.  549; 
Mahony  vs.  Kekule,  14  id.,  p.  390;  see  Kirkpatrick  vs. 
Stainer,  22  Wend.,  p.  244.  This  is  true  even  concern- 
ing public  agents  who  contract  in  their  own  names. — 
Sto.  Ag.,  Sec.  302. 

Subd,  2.— This  rule  seems  to  bo  in  some,  but  not  all 
the  States,  established. — Feeter  vs.  Heath  (Ct.  of  Er- 
rors), 11  Wend.,  p.  477;  Meech  vs.  Smith,  7  Wend.,  p. 
315;  Dusenbery  vs.  Ellis,  3  Johns.  Gas.,  p.  70;  Ros- 
siter  vs.  Rossiter,  8  Wend.,  p.  494;  see  Palmer  vs.  Ste- 
phens, 1  Benio,  p.  471;  though  it  is  confined  to  the 
limits  here  stated  (Walker  vs.  Bank  of  N.  Y.,  9  N. 
Y.,  p.  582);  and  has  been  doubted  altogether. — White 
vs.  Madison,  26  N.  Y.,  p.  117.  It  is  not  law  in  Eng- 
land (CJoHen  vs.  Wright,  7  E.  &  B.,  p.  301;  Jenkins 
vs.  Hutchinson,  13  Q.  B.,  p.  744;  Lewis  vs.  Nicholson. 
18  id.,  p.  503),  in  Massachusetts  (Abbey  vs.  Chase,  6 
Cush.,  p.  56;  Jefts  vs.  York,  4  id.,  p.  371;  Ballou  vs. 
Talbot,  16  Mass.,  p.  461;  Long  vs.  Oolbum,  11  id.,  p. 
97),  in  Connecticut  (Ogden  vs.  Raymond,  22  Conn.,  p. 
885),  in  Maine  (Harper  vs.  Little,  2  Qreenl.,  p.  14;  Stet- 
son vs.  Patton,  id.,  p.  358),  in  Indiana  (McHenry  vs. 

11 — vol.  ii. 
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Duffield,  7  Blackf.,  p.  41),  nor  Pennsylvania. — Hopkins 
vs.  Mehaffey,  II  Serg.  &  R.,  p.  126. 

Subd.  3.— Sto.  Ag.,  Sees.  311,  312.  The  maxim 
respondeat  superior  does  not  exempt  the  agent  from 
liability  even  for  mere  negligence. — Arthy  vs.  Cole- 
man, 30  Law  Times,  p.  101;  8  £.  &  B.  (Am.  ed.),  p. 
1092.  Liability  of  an  agent  for  acting  beyond  the 
scope  of  his  employment  as  such. — See  Truite  vs. 
Wakelee,  19  Cal.,  p.  692.  For  a  breach  of  confidence. — 
Harden bergh  vs.  Bacon,  33  Cal.,  p.  356;  Hunsaker  vs. 
Sturgis,  29  Cal.,  p.  142.  Even  when  committed  by  an 
unpaid  agent. — Id.  And  where  in  executing  a  contract 
the  agent  uses  terms  which  charge  himself  be  is  liable 
upon  the  instrument,  but  not  if  the  terms  bind  the 
principal  only.— Hall  vs.  Crandall,  29  Cal.,  p.  567;  see 
also  case  where  agent  managing  real  property  is  liable 
only  to  his  principal  and  not  to  real  owner  thereof  for 
the  rents  and  profits. — Shores  vs.  Scott  River  Co.,  21 
Cal.,  p.  135. 

2344.  K  an  agent  receives  anything  for  the  benefit 
of  his  principal,  to  the  possession  of  which  another 
peraon  is  entitled,  he  must,  on  demand,  surrender  it  to 
such  pereon,  or  so  much  of  it  as  he  has  under  his  con- 
trol at  the  time  of  demand,  on  being  indemnified  for 
any  advance  which  he  has  made  to  his  principal,  in 
good  faith,  on  account  of  the  same;  and  is  responsible 
therefor,  if,  after  notice  fi-om  the  owner,  he  delivers  it 
to  his  principal. 

Note. — Story  Agency,  Sec.  300;  Hearsey  vs.  Pniyn, 
7  Johns.,  p.  179;  see  note  to  preceding  section. 


Agent  not        2346.     The  provisions  of  this  Article  are  subject 
eapacity  to   to  the  provisions  of  Part  I,  Di%dsion  Fii'st,  of  this  Code. 

Note. — The  rights  acquired  by  third  persons  against 
both  principal  and  agent  are  stated  in  this  Title.  The 
mutual  relations  of  principal  and  agent  are  a  branch 
of  service,  and  are  defined  in  that  part  of  the  Code 
referred  to  in  this  section.  So  far  as  these  relations 
create  a  mutual  trust,  they  are  regulated  by  the  Title 
on  Trust. 
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ARTICLE    V. 

DELSGATIOK  OF  AGBKCT. 

SccTioK  2349.  Agent's  delegation  of  his  powers. 

2S50.  Agent's  unauthorized  employment  of  sub-agent. 
2351.  Sub-agent  rightfully  appointed,  represents  principal. 

2349.  An  agent,  unless  specially  forbidden  by  his  Agent's 
principal  to  do  so,  can  delegate  bis  powers  to  another  J^jJ^„^ 
person  in  any  of  tbe  following  cases,  and  in  no  otbers: 

1.  When  the  act  to  be  done  is  purely  mechanical; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and 
the  sub-agent  can  lawfully  perform; 

3.  When  it  is  the  usage  of  the  place  to  delegate 
such  powers;  or, 

4.  When  such  delegation  is  specially  authorized  by 
the  principal. 

Note. — "An  agent,  unless  specially  forbidden  by  his 
principal,  can  delegate  his  powers  to  another  person  in 
the  cases  mentioned  in  this  section,  but  in  no  others. — 
Ess  vs.  Truscott,  2  M.  &  W.,  p.  385;  see  Powell  vs- 
Tuttle,  3  N.  Y.,  p.  396;  Moffat  vs.  Wood,  5  Seld.  Notes, 
p.  14;  Newton  vs.  Bronson,  13  N.  Y.,  p.  593. 

Subd.  1. — (Commercial  Bank  vs.  Norton,  1  Hill,  p. 
601;  see  Powell  vs.  Tuttle,  3  N.  Y.,  p.  407. 

Subd,  2. — Story  Agency,  Sec.  14. 
.  iSubd.  3. — Laussatt  vs.  Lippiucott,  6  Serg.  &  B.,  p. 
393;  see  Horton  vs.  Morgan,  19  N.  Y.,  p.  170;  White- 
house  vs.  Moore,  13  Abb.  Pr.,  p.  142;  Pollock  vs.  Sta- 
bles, 12  Q.  B.,  p.  765. 

Subd.  4. — Story  Agency,  Sec.  14. 

It  has  been  held  that  agents  may  delegate  mere  me- 
chanical powers  but  not  discretionary  powers. — Sayre 
vs.  Nichols,  7  Gal.,  p.  535.  An  agent  may,  in  some 
cases,  employ  a  sub-agent,  and  the  principal  will  be 
held  liable  for  the  wages  of  such  sub-agent. — See 
McCoonell  vs.  McCormick,  12  Cal.,  p.  142. 

2350.    If  an  agent  employs  a  sub-agent  without  Agonfs 
authority,  the  former  is  a  principal  and  the  latter  his  iwd 
agent,  and  the  principal  of  the  former  has  no  connec-  jj^^*  ^^  . 
tion  with  the  latter. 

Note.— Story  Agency,  Sec.  217a;  Code  of  La.,  J  2976. 
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2851.  A  sub-agent,  lawfully  appointed,  represents 
the  principal  in  like  manner  with  the  original  agent; 
and  the  original  agent  is  not  responsible  to  third 
persons  for  the  acts  of  the  sub-agent. 

NoTE.-^3©e  Althorf  vs.  Wolfe,  22  N.  Y.,  p.  355; 
Sadler  vs.  Henlock,  4  £.  &  B.,  pp.  570,  578. 


AKTICLE  VI. 


Termina" 

tionof 
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TIBMnrATIOK  OF  AQENCT. 

Section  2855.  Tennination  of  agency. 
2856.  Same. 

2855.  An  agency  is  terminated,  as  to  every  person 
having  notice  thereof,  by: 

1.  The  expiration  of  ite  term; 

2.  The  extinction  of  its  subject; 

3.  The  death  of  the  agent; 

4.  His  renunciation  of  the  agency;  or, 

5.  The  incapacity  of  the  agency  to  act  as  such. 

Note.— See  Vail  vs.  Judson,  4  E.  D.  Smith,  p.  165. 

2356.  Unless  the  power  of  an  agent  is  coupled 
with  an  interest  in  the  subject  of  the  agency,  it  is  ter- 
minated, as  to  everj'  person  having  notice thereol^  by: 

1.  Its  revocation  by  the  principal; 

2.  His  death;  or, 

3.  His  incapacity  to  contract. 

Note. — "  Unless  the  power  of  an  agent  is  coupled 
with  an  interest  in  the  suhject  of  the  agency  " — Knapp 
vs.  Alvord,  10  Paige,  p.  205;  see  Hunt  vs.  Rousman- 
iere,  8  Wheat.,  p.  174;  "  it  is  terminated  as  to  every 
person  having  notice  ** — Cassidy  vs.  McKenzie,  4  Watts 
&  Serg.,  p.  282;  Ish  vs.  Crane,  8  Ohio  State,  p.  521.  It 
may  be  doubted  whether  this  clause  has  generally  been 
accepted  as  law  in  this  country  (see  Houghtaling  vs. 
Marvin,  7  Barb.,  p.  412),  as  it  certainly  is  not  in  Eng- 
land.— Blades  vs.  Free,  9  B.  &.  C,  p.  167. 

8ubd.  2. — Ghampney  vs.  Goope,  84  Barb.,  p.  589; 
Megary  vs.  Funtis,  5  Sandf.,  p.  876;  Blades  vs.  Free, 
9  B.  ft  0.,  p.  167. 
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Subd,  3. — Story  on  Agency,  Sees.  486, 486.  Insanity, 
not  judicially  declared,  has  been  held  to  be  no  revoca- 
tion (Wallis  vs.  Manhattan  Bank,  2  Hall,  p.  496);  but 
this  was  on  the  ground  that  otherwise  the  authority 
would  be  thereby  revoked  without  notice,  an  objection 
which  this  section  obviates. 


CHAPTER  n. 

PARTICULAR   AGENCIES. 
ARTICUC     I.  AUCTIONEEKS. 

II.  Factors. 
III.  Shipmasters  and  Pilots. 
lY.  Ships'  Maxagsbs. 


ARTICLE  I. 

AUCTIONEERS. 

Section  2362.  Auctioneer's  authority  from  the  seller. 
2363.  Auctioneer's  authority  fVom  the  bidder. 


# 


2362.  An  auctioneer,  in  the  absence  of  special  Anction- 
authorization  or  usage  to  the  contrary,  has  authority  g"^<>^*3^ 
from  the  seller,  only  as  follows:  ^^^' 

1.  To  sell  by  public  auction  to  the  highest  bidder; 

2.  To  sell  for  cash  only,  except  such  articles  as  are 
asually  sold  on  credit  at  auction; 

3.  To  warrant,  in  like  manner  with  other  agents  to 
sell,  according  to  Section  2323; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale; 

5.  To  deliver  the  thing  sold,  upon  payment  of  the 
price; 

6.  To  collect  the  price;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and 
usual,  in  the  ordinary  course  of  business,  for  effecting 
these  purposes. 

Note.— /8i<6d.  1.— Story  Agency,  Sec.  108. 
Sahd,  2— Story  Agency,  Sees.  60-106. 
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Subds.  3  and  4. — Story  Agency,  Sec.  107. 
Subd,  6.— Brown  vs.  Staton,  2  Chitt.,  p.  863. 
Subd.  6.— Mintum  vs.  Main,  7  N.  Y.,  p.  227. 

2363.  An  auctioneer  has  authority  from  a  bidder 
at  the  auction,  as  well  as  from  the  seller,  to  bind  both 
by  a  memorandum  of  the  contract,  as  prescribed  in 
the  Title  on  Sale. 

Note.— See  Sec.  1798. 
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VACT0B8. 

Sbction  2367.  Factor,  what. 

2368.  Actual  authority  of  factor. 

2369.  Ostensible  authority. 

2367.  A  factor  is  an  agent,  as  defined  by  Section 
2026. 

2368.  In  addition  to  the  authority  of  agents  in 
general,  »  factor  has  actual  authority  from  his  princi- 
pal, unless  specially  restricted: 

1.  To  insure  property  consigned  to  him  uninsured; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for 
sale,  except  such  things  as  it  is  contrary  to  usage  to 
sell  on  credit;  but  not  to  pledge,  mortgage,  or  barter 
the  same;  and, 

8.  To  delegate  his  authority  to  his  partner  or  ser- 
vant, but  not  to  any  person  in  an  independent  employ- 
ment. 

Note. — Subd.  1. — Brisban  vs.  Boyd,  4  Paige,  p.  17. 

Subd,  2. — "  To  8ell  on  credit  anything  intrusted  to 
him  for  sale"  (Van  Allen  vs.  Vanderpool,  6  Johns.,  p. 
72;  Laussatt  vs.  Lippincott,  6  Serg.  &  R.,  p.  386), 
*'  except  such  things  as  it  is  contrary  to  usage  to  sell  on 
credit "  (see  Story  on  Agency,  Sec.  110;  Delafield  vs. 
Illinois,  26  Wend.,  p.  192;  2  Hill,  p.  159);  "but  not  to 
pledge  "  (Buckley  vs.  Packard,  20  Johns.,  p.  421;  Rod- 
riguez vs.  Heffeman,  5  Johns.  Ch.,  p.  429),  "  nor  mort- 
gage, nor  barter  it." — Guerriero  vs.  Peile,  3  B.  &  Aid., 
p.  616. 
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Subd,  3. — The  delegation  of  his  power  by  a  fkctor  to 
his  partner  or  servant  seems  to  be  reasonable,  and  it  is 
unquestionably  the  universal  custom.  But  such  dele- 
gation must  not  be  to  any  person  in  an  independent 
employment. — Moffat  vs.  Wood,  5  Seld.,  notes,  p.  14. 

2369.    A  factor  has  ostensible  authority  to  deal  Ostenribia 

authoritj. 

with  the  property  of  his  principal  as  his  own,  in  trans- 
actions with  persons  not  having  notice  of  the  actual 
ownership. 


ARTICLE    III. 

SHIPMASTERS  AND  PILOTS. 

SscnoK  2373.  Authority  of  shipmaster  on  behalf  of  shipowner. 

2374.  Authority  to  borrow. 

2375.  Authority  on  behalf  of  owners  of  cargo. 

2376.  Power  to  make  contracts. 

2377.  Power  to  hypothecate. 

2378.  Master's  power  to  sell  ship. 

2379.  Master's  power  to  sell  cargo. 

2380.  Authority  to  ransom  ship. 

2381.  Abandonment  terminates  master's  power. 

2382.  Personal  liability  for  contracts  concerning  the  ship. 

2383.  Liability  for  acts  of  persons  employed  upon  the  ship. 

2384.  Responsibility  for  negligence  of  pilot. 

2373.  The  master  of  a  ship  is  a  general  agent  for  Authority 
its  owner  in  all  matters  concerning  the  same.  on*E3ij5f©f 

shipowner. 

2374.  The  master  of  a  ship  has  authority  to  bor-  Authoritr 
row  money  on  the  credit  of  its  owner,  if  it  is  necessary 

to  enable  him  to  complete  the  voyage,  and  if  neither 
the  owner  nor  his  proper  agent  for  such  matters  can  be 
consulted  without  injurious  delay. 

NoTE.—The  Fortitude,  3  Sumn.,  p.  228;  Weston  vs. 
Wright,  7  M.  &  W.,  p.  396;  Arthur  vs.  Barton,  6  id., 
p.  138;  see  Beldon  vs.  Campbell,  6  Exch.,  p.  886. 

2376.     The  master  of  a  ship,  during  a  voyage,  is  a  AuthoritX-' 
general  agent  for  each  of  the  owners  of  the  cargo,  and  of  owners 
has  authority  to  do  whatever  they  might  do  for  the 


88 


Civil  Code. 


Power  to 

make 

contracts. 


Power  to 
hypothe- 
cate. 


Master's 
power  to 
flell  ship. 


preservation  of  their  respective  interests,  except  to 
sell  or  hypothecate  the  same. 

Note. — NeUon  vs.  Belmont,  21  N.  Y.,  p.  36;  5 
Duer,  p.  310. 

2376.  The  master  of  a  ship  may  procure  all  its 
necessary  repairs  and  supphes,  may  engage  cargo  and 
passengers  for  carriage,  and,  in  a  foreign  port,  may 
enter  into  a  charter  party;  and  his  contracts  for  these 
purposes  bind  the  owner  to  the  full  amount  of  the  value 
of  the  ship  and  fi-eightage. 

Note. — "May  procure  all  its  nececsary  repairs  and 
supplies." — 3  Kent  Com.,  Sec.  161;  see  Provost  vs. 
Patchin,  9  N.  Y.,  p.  235.  His  authority  U  not  confined 
to  purchasing  at  the  port  where  the  vessel  lies. — Kenzel 
vs.  Kirk,  37  Barb.,  p.  113;  21  How.  Pr.,  p.  184.  "  He 
may  in  a  foreign  port  enter  into  a  charter  party." — 3 
Kent  Com.,  Sec.  162. 

2377.  The  master  of  a  ship  may  hypothecate  the 
ship,  freightage,  and  cargo  in  the  cases  prescribed  by 
the  Cliapters  on  Bottomry  and  Eespondentia,  and  in 
no  others. 

Note. — There  seems  to  be  no  precedent  or  usage 
which  would  justify  any  other  form  of  hypothecation 
by  a  master. 

2378.  When  a  ship,  whether  foreign  or  domestic, 
is  seriously  injured,  or  the  voyage  is  otherwise  broken 
up,  beyond  the  possibility  of  pursuing  it,  the  master, 
in  case  of  necessity,  may  sell  the  ship  without  instruc- 
tions from  the  owners,  unless  by  the  earliest  use  of 
ordinary  means  of  communication  he  can  infoim  the 
owners,  and  await  their  instructions. 

NoTB. — "  "When  a  ship,  whether  foreign  or  domes- 
tic."—Scull  vs.  Briddle,  2  Wash.  C.  C,  p.  150;  Brig 
Sarah  Ann,  13  Pet.,  p.  387,  affirming  S.  S.  2  Sumn,  p. 
206.  **  In  case  of  necessity,  may  sell  the  ship,"  etc. — 
Chambers  vs.  Grantzon,  7  Bosw.,  p.  414;  Pierce  vs. 
Ocean  Ins.  Co.,  18  Pick.,  p.  83;  Patapsco  Ins.  Co.  vs. 
Southgate,  5  Peters,  p.  604;  Brig  Sarah  Ann,  13  id.,  p. 
387;  Pope  vs.  Nickerson,  8  Story,  p.  465;  Cannan  vs. 
Meabui-n,  1  Bing.,  p.  243;  Idle  vs.  Koyal  £xch.  Ass. 
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Co.,  8  Taunt.,  p.  755;  Somes  vs.  Sugnie,  4  G.  &  P., 
p.  276.  "  Unless  by  the  earliest  use  of  ordinary  means 
of  communication  he  can  inform  the  owners  and  await 
their  instructions." — See  Brig  Sarah  Ann,  2  Sumn,  p. 
206;  13  Peters,  p.  387;  Pike  vs.  Balch,  38  Me.,  p.  302; 
Peirce  vs.  Ocean  Ins.  Co.,  18  Pick.,  p.  83;  Hall  vs. 
Franklin  Ins.  Co.,  9  id.,  p.  466. 

2379.  The  master  of  a  ship  may  sell  the  cargo,  if  Master's 
the   voyage  is  broken  up  beyond  the   possibility  of  seii  cargo, 
pursuing  it,  and  no  other  ship  can  be  obtained  to  carry 

it  to  its  destination,  and  the  sale  is  otherwise  abso- 
lutely necessary. 

Note. — Searle  vs.  Scovell,  4  Johns.  Ch.,  p.  218; 
Freeman  vs.  East  India  Co.,  5  B.  &  Aid.,  p.  617; 
Ewhank  vs.  Nutting,  7  C.  B.,  p.  797;  Morris  vs.  Roh* 
in?on,  3  B.  &  C,  p.  196;  Post  vs.  Jones,  19  How:  U. 
S.,  p.  150;  Peters  vs.  Ballistier,  3  Pick.,  p.  495;  Dodge 
vs.  Union  Ins.  Co.,  17  Mass.,  p.  478;  Arthur  vs.  The 
Cassius,  2  Story,  p.  81. 

2380.  The  master  of  a  ship,  in  case  of  its  capture,  Authority 

.to  ransom 

may  engage  to  pay  a  ransom  for  it,  in  money  or  in  sWp. 
part  of  the  cargo,  and  his  engagement  will  hind  the 
ship,  freightage,  and  cargo. 

Note.— 3  Kent  Comm.,  Sees.  172,  173;  see  The 
Gratitudine,  3  Bob.  Adm.,  p.  263. 

2381.  The  power  of  the  master  of  a  ship  to  hind  Abandon- 

ment 
its  owner,  or  the  owners  of  the  cargo,  ceases  upon  the  terminates 

m&sier  s 

abandonment  of  the  ship  and  freightage  to  insurers.      vower. 

Note. — 3  Kent  Comm.,  p.  331. 

2382.  Unless  otherwise  expressly  agreed,  or  un-  Personal 

,  .  liability  for 

less  the  contractine:  parties  rive  exclusive  credit  to  oontracta 

o    r  ct  ^  oonoerniDg 

the  owner,  the  master  of  a  ship  is  personally  liable  the  ship. 
upon  his  contracts  relative  thereto,  even  when  the 
owner  is  also  liable. 

Note. — Story  Agency,  Sees.  294,  296. 

2383.  The  master  of  a  ship  is  liable  to  third  per-  Liability 
sons  for  the  acts  or  negligence  of  persons  employed  in  persons 

io      «^i   ::  upon  toe 

IZ — ^VOl.  11.  ship.  . 
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its  navigation,  whether  appointed  by  him  or  not,  to  the 
same  extent  as  the  owner  of  the  ship. 

Note. — Donnison  vs.  Seymour,  9  Wend.,  p.  8. 


RespoDBi- 
bilit^  for 
neghgenoe 


negiir 
of  pilQ 


ot 


v.S, 


2384.  The  owner  or  master  of  a  ship  is  not  respon- 
sible for  the  negligence  of  a  pilot  whom  he  is  bound 
by  law  to  employ;  but  if  he  is  allowed  an  option 
between  pilots,  some  of  whom  are  competent,  or  is 
required  only  to  pay  compensation  to  a  pilot,  whether 
he  employs  him  or  not,  he  is  so  responsible  to  third 
persons. 

^  ^  ts  -S ' 


Note. — Story  Agency,  Sec.  456,  note. 


L 


\{ 


ARTICLE  IV. 


SHIPS'  MANAGERS. 


What 
powers 
manager 
has. 


What 

EDwers  he 
as  not 


Sectiok  2388.  VHiat  powers  manager  has. 
2389.  What  powers  he  has  not. 

2388.  A  ship's  manager  has  power  to  make  con- 
tracts requisite  for  the  performance  of  his  duties  as 
such;  to  enter  into  charter  parties,  or  make  contracts 
for  carriage;  and  to  settle  for  freightage  and  adjust 
averages. 

2880.  Without  special  authority  a  ship's  manager 
cannot  borrow  money  or  give  up  the  lien  for  freight- 
age, or  purchase  a  cargo,  or  bind  the  owners  of  the 
ship  to  an  insurance. 


TITLE  X. 


PARTNERSHIP. 


Chapter    I.  Partnership  in  General. 

II.  General  Partnership. 

III.  Special  Partnership. 

IV.  Mining  Partnership. 


r 
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CHAPTER  L 

PARTNERSHIP   IN   GENERAL. 

A&TICI.E    I,  What  Constitutes  a  Partnership. 
II.  Partnership  Property. 

III.  Mutual  Obuqations  of  Partners. 

IV.  Renunciation  of  Partnership. 


ARTICLE  I. 

WHAT  CONSTITUTES  A  PARTNERSHIP.  *' 

Section  2395.  Partnership,  what. 

2396.  Ship  owners. 

2397.  Formation  of  partnership.    ^ 

2305.    Partnership  is  the  association  of  two  or  Partnor- 

*  ^  ^  ship,  what. 

more  persons,  for  the  purpose  of  carrying  on  business 
together,  and  dividing  its  profits  between  them. 

Note. — Partnership  is  defined  by  the  common  law 
writers  as  follows:  "  The  combination  by  two  or  more 
persons  of  capital,  or  labor,  or  skill,  for  the  purpose  of 
business  for  their  common  benefit." — Parsons  on  Part- 
nership, p.  6.  "A  voluntary  contract  between  two  or 
more  competent  persons,  to  place  their  money,  efiTects, 
labor,  and  skill,  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  with  the  understanding  that  there 
shall  be  a  communion  of  the  profits  thereof  between 
them." — Story  on  Partnership,  Sec.  2;  see,  also,  Coll- 
yer  on  Partnership,  Sec.  3;  3  Kent's  Com.,  p.  24;  Gil- 
more  vs.  Holt,  2  Fairf.,  p.  489;  Watson  on  Partnership, 
p.  1;  Gow  on  Partnership,  p.  1.  The  Civil  Code  of 
France,  Art.  1832,  defines  it  thus:  "Partnership  is  a 
contract,  by  which  two  or  more  persons  agree  to  put 
something  in  common,  with  a  view  of  dividing  the 
benefit  which  may  result  from  it."  An  agreement  to 
divide  the  gross  income  of  a  business  does  not,  it  is 
generally  agreed,  create  a  partnership. — Lindley  on 
Partn.,  p.  40;  see  Pattison  vs.  Blanchard,  6  N.  Y.,  p. 
186;  Heyhoe  vs.  Burge,  9  C.  B.,  p.  431.  A  more  difll- 
cult  question  is,  whether  an  agreement  by  which  the 
•  net  profits,  if  any,  are  to  be  divided  between  two,  while 
the  net  loss,  if  any,  is  to  be  borne  by  one,  is  a  partner- 
ship. In  Pattison  vs.  Blanchard,  5  N.  T.,  p.  186, 
Gray,  J.,  held  that  it  was  not.     But,  although  the 
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Court  seems  to  have  adopted  his  opinion,  the  cause 
was  finally  decided  upon  a  different  point.  The  same 
opinion  has  been  expressed  in  other  cases. — Heimstrcet 
vs.  Howland,  5  Den.,  p.  68;  Sage  vs.  Sherman,  2  N.  Y., 
p.  414;  see  Pott  vs.  Eyton,  3  C.  B.,  pp.  32,  39;  Hick- 
man vs.  Cox,  3  C.  B.  (N.  S.),  pp.  523,  562.  But  some 
English  decisions  upon  the  question  are  well  consid- 
ered, and  directly  adverse  to  this  view. — Bond  vs.  Pit- 
tard,  3  M.  &  W.,  p.  357;  Gilpin  vs.  Enderby,  5  B.  & 
Aid.,  p.  954;  and  these  decisions  seem  to  be  founded 
upon  a  correct  principle.  There  must  be  some  joint 
adventure  to  constitute  a  partnership. — Beynolds  vs. 
Cleveland,  4  Cow.,  p.  282;  Porter  vs.  McClure,  15 
Wend,,  p.  187.  It  may  be  in  real  as  well  as  personal 
property. — Sage  vs.  Sherman,  2  N.  Y.,  p.  414;  Clagett 
vs.  Kilboume,  1  Black  U.  S.,  p.  346;  Fall  River  Wharf 
Co.  vs.  Borden,  10  Cush.,  p.  458;  Campbell  vs.  Colhoun, 
1  Penn.,  p.  140;  Gray  vs.  Palmer,  9  Cul.,  p.  616.  A  mere 
joint  ownership  does  not  constitute  a  partnership. — 
Post  vs.  Kimberly,  (Ct.  of  Errors,)  9  Johns,  p.  470;  Put- 
nam vs.  Wise,  1  Hill,  p.  234;  Holmes  vs.  United  Ins. 
Co.,  2  Johns.  Cas.,  p.  329;  Hawes  vs.  Tillinghast,  1 
Gray,  p.  289.  And  it  is  not  necessary  that  the  capital 
should  be  jointly  owned. — Vassar  vs.  Camp,  14  Barb., 
p.  341;  affirmed,  11  N.  Y.,  p.  441;  Champion  vs.  Bo6t> 
wick,  18  Wend.,  p.  175;  11  id.,  p.  571;  but  see  Chase 
vs.  Barrett,  4  Paige,  p.  148.  An  agreement  on  one 
side  to  perform  services  and  on  the  other  to  convey  an 
interest  in  property  in  relation  to  which  the  services 
were  performed,  in  consideration  of  such  services,  does 
not  constitute  a  partnership. — Barber  vs.  Cazalis,  30 
Cal.,  p.  92.  Where  a  broker  buys  wheat  for  another, 
and  with  the  funds  of  the  latter,  and  an  agreement  is 
made  between  the  two  that  the  broker  shall  dispose  of 
the  wheat  and  that  the  profits  shall  be  equally  divided, 
the  broker  is  neither  a  partner  in  nor  a  joint  owner  of 
the  wheat. — Hanna  vs.  Flint,  14  Cal.,  p.  73;  see,  also, 
Bobinson  vs.  Haas,  40  Cal.,  p.  478. 

Ship  2396.    Part  owners  of  a  ship  do  not,  by  simply 

using  it  in  a  joint  enterprise,  become  partners  as  to 
the  ship. 

Note. — Hopkins  vs.  Forsyth,  14  Penn.  St.,  p.  34. 

Formation       2397.     A  partnership  can  be  formed  only  by  the 
Bhiv.  consent  of  all  the  parties  thereto,  and  therefore  no 

new  partner  can  be  admitted  into  a  partnership  with- 
out  the  consent  of  every  existing  member  thereof. 
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Note. — Story  on  Partn.,  Sec.  5;  Putnam  vs.  Wise, 
1  Hill,  p.  234;  Murray  vs.  Kneeland,  14  Johns.,  p.  318; 
Kingman  vs.  Spurr,  7  Pick.,  p.  235;  see  Mathewson 
vs.  Clarke,  6  How.  XJ.  S.,  p.  122,  No  one  can  be  made 
a  partner  by  inheritance  or  otherwise  against  his  will. — 
Jacquin  vs.  Buisson,  11  How.  Pr.,  p.  385;  Marquand 
vs.  N.  Y.  M'fg  Co.,  17  Johns,  p.  525.  The  rule  stated 
in  the  text  does  not  apply  to  mining  partnerships. — See 
Sec.  2516,  post. 


ARTICLE  II. 

PABTKER8HIP  PROPERTY. 

Section  2401.  Partnership  property,  what. 

2402.  Partner's  interest  in  partnership  property. 

2403.  Partner's  share  in  profits  and  losses. 

2404.  When  division  of  losses  implied. 

2405.  Partner  may  require  application  of  partnership  prop« 

erty  to  payment  of  debts. 

2406.  What  property  is  partnership  property  by  presumption. 

2401 .  The  property  of  a  partnership  consists  of  all  Partner- 

ship 

that  is  contributed  to  the  common  stock  at  the  forma-  property,  i 

what. 

tion  of  the  partnership,  and  all  that  is  subsequently 
acquired  thereby. 

Note. — Code  Napoleon,  Art.  1889;  which  also  ac- 
cords with  Duprey  vs.  Leavenworth,  17  Cal.,  p.  262; 
and  CoUumb  vs.  Bead,  24  N.  Y.,  p.  505. 

2402.  The  interest  of  each  member  of  a  partner-  jPartner's 
ahip  extends  to  every  portion  of  its  property.  partner- 

N0TK.--2  Blacks.  Com.,  p.  182;  Mabbett  vs.  White,   ^^^^y- 
12  N.  Y.,  p.  442;  Story  on  Partn.,  Sec.  16. 

2403.  In  the  absence  of  any  agreement  on  the  Partner's 

share  in 

sabject  the  shares  of  partners  in  the  profit  or  loss  of  profits  and 

**  r  j:  losses. 

the  business  are  equal,  and  the  share  of  each  in  the 
partnership  property  is  the  value  of  his  original  con- 
tribution, increased  or  diminished  by  his  share  of  profit 
or  loss. 

Note. — Shares  in  the  profits  or  loss. — Hasbrouck  vs. 
Childs,  3  Bosw.,  p.  105;  Gould  vs.  Gould,  6  Wend., 
p.  263;  Robinson  vs.  Anderson,  7  De  G.,  M.  &  G.,  p. 
289;  20  Beav.,  p.  98;  Webster  vs.  Bray,  7  Hare,  p.  159; 
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When 
division  of 
losses 
implied. 


Partner 
may 
require 
application 
of  partner- 
ship 

property  to 
payment  of 
debts. 


What 
property 
19  partner- 
8hip 

property 
by  pre- 
sumption. 


Roach  vs.  Peny,  16  111.,  p.  37;  Donelson  vs.  Posey,  13 
Ala.,  p.  752;  Lyman  vs.  Lyman,  2  Paine  C.  C,  p.  11. 
The  mere  fact  that  partners  have  put  unequal  amounts 
of  capital  in  the  common  stock,  or  that  one  has  put  in 
all  the  capital,  and  the  others  only  their  skill  and  in- 
dustiy,  will  make  no  difference  in  the  rule. — Griggs  vs. 
Clark,  23  Cal.,  p.  427.  fiut  in  a  mining  partnership 
the  members  share  in  the  profits  and  losses  thereof  in 
the  proportion  which  the  interest  or  share  which  he 
owns  in  the  mine  bears  to  the  whole  partnership  capi- 
tal, or  whole  number  of  shares. — See  Sec.  2513.  Shares 
in  the  partnership  property.  Upon  this  point  authority 
is  divided,  but  the  rule  stated  in  the  text  seems  just. 

2404.  An  agreement  to  divide  the  profits  of  a 
business  implies  an  agreement  for  a  corresponding 
division  of  its  losses,  unless  it  is  otherwise  expressly 
stipulated. 

Note. — To  the  contrary,  as  far  as  the  proportion  of 
loss  is  concerned,  is  Hasbrouck  vs.  Childs,  3  Bosw.,  p. 
105.  Bosworth  and  Woodruff,  Judg.,  dissented.  Other- 
wise, this  section  is  doubtless  in  accordance  with  the 
rule  in  existence  before  the  adoption  of  the  Code. 

2405.  Each  member  of  a  partnership  may  require 
its  property  to  be  applied  to  the  discharge  of  its  debts, 
and  has  a  lien  upon  the  shares  of  the  other  partners 
for  this  purpose,  and  for  the  payment  of  the  general 
balance  if  any  due  to  him. 

Note. — Chase  vs.  Steele,  9  Cal.,  p.  64;  Gray  vs. 
Palmer,  9  Cal.,  p.  616;  Burpee  vs.  Bunn,  22  Cal.,  p. 
194;  Bullock  vs.  Hubbard,  23  Cal.,  p.  501;  Duryea  vs. 
Burt,  28  Cal.,  p.  569;  Skip  vs.  Harwood,  2  Swanst.,  p. 
586;  West  vs.  Skip,  1  Ves.,  St.,  p.  239;  Doddington 
vs.  Hallett,  id.,  498;  Ex  parte  Kuflin,  6  Ves.,  p.  119; 
Ex  parte  Williams,  11  id.,  p.  3;  Holdemess  vs.  Shack- 
els,  8  B.  &  C,  p.  612;  Wade  vs.  Rusher,  4  Bosw.,  p.  537. 

2406.  Property,  whether  real  or  personal,  acquired 
with  partnership  funds,  is  presumed  to  be.  partnership 
property. 

Note.— Dupuy  vs.  Leavenworth,  17  Cal.,  p.  262; 
CoUumb  vs.  Read,  24  N.  Y.,  p.  505;  Buchan  vs.  Sum- 
ner, 2  Barb.  Ch.,  p.  165.  In  Cox  vs.  McBumey, 
2  Sandf.,  p.  561,  it  was  held,  in  conformity  with  the 
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English  authorities,  that  real  property  must  have  been 
used  for  partnership  purposes;  but  this  doctrine  is 
overruled  in  CoUumb  vs.  Keed. 


ARTICLE  III. 

MUTUAL  OBLIGATION  OF  PARTNERS. 

Section  2410.  Partners  trustees  for  each  other. 

^11.  Good  faith  to  be  observed  between  them. 
2112.  Mutual  liability  of  partners  to  account. 
2413.  No  compensation  for  services  to  firm. 

2410.  The  relations  of  partners  are  confidential.  Partnen 
They  are  trustees  for  each  other  within  the  meaning  of  ^^®««^ 
Chapter  I  of  the  Title  on  Trusts,  and  their  obligations 

as  such  trustees  are  defined  by  that  Chapter. 

Note.— Bradbury  vs.  Barnes,  19  Cal.,  p.  120;  see 
note  to  Sec.  2431. 

241 1 .  In  all  proceedings  connected  with  the  forma-  G<K)d  faith 
tion,  conduct,  dissolution,  and  liquidation  of  a  partner-  observed 
ship,  every  partner  is  bound  to  act  in  the  highest  good  ***®™- 
&ith  toward  his  copartners.    lie  may  not  obtain  any 
advantage  over  them  in  the  partnership  affairs  by  the 
slightest  misrepresentation,  concealment,  threat,  or  ad- 
verse pressure  of  any  kind. 

NoTK. — Bradbury  vs.  Barnes,  19  Cal.,  p.  120;  Laffen 
vs.  Naglee,  9  Cal.,  p.  662;  Hichens  vs.  Congreve,  1 
Russ.  &  Myl.,  p.  150;  Fawcett  vs.  Whitehouse,  id.,  p. 
132;  Beck  vs.  Kantorowicz,  3  Kay  <&  J.,  p.  230;  Code 
Justin.,  IV,  37, 3;  Burton  vs.  Wookey,  6  Madd.,  p.  367; 
Blisset  vs.  Daniel,  10  Hare,  pp.  493,  522,  536;  Perens 
vs.  Johnson,  3  Sma.&  G.,  p.  419;  Maddeford  vs.Aust- 
wick,  1  Sim.,  p.  89;  affirmed,  2  Myl.  &  K.,  p.  279; 
Chandler  vs.  Dorsett,  Finch,  p.  431;  Featherstonhaugh 
vs.  Fenwick,  17  Ves.,  p.  298;  Anderson  vs.  Lemon,  8 
N.  Y.,  p.  236.    See  note  to  Sec.  2431. 

2412.  Each  member  of  a  partnership  must  account  Mutual 

.     i»  1-11  .  in    liability  of 

to  it  for  everythinfi:  that  he  receives  on  account  thereon  partners  to 

,  °    ,  account. 

and  is  entitled  to  reimbursement  therefrom  for  every- 
thing that  he  properly  expends  for  the  benefit  thereof, 
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and  to  be  indemnified  thereby  for  all  losses  and  risks 
which  he  necessarily  incurs  on  its  behalf. 

Note. — Pothier  on  Partnership,  pp.  127-130;  Crox- 
ton's  Case,  5  De  G.  &  Sm.,  p.  432;  Sedgwick's  Case,  2 
Jur.  (N.  S.),  p.  949;  Chippendale's  Case,  4  De  G.,  M. 
&  G.,  p.  19. 

Kooom-  2413.    A  partner  is  not  entitled  to  any  compensa- 

pensatioii 

tor  senrices  tion  foi;  scrvices  rendered  by  him  to  the  partnership. 

Note. — Bennett  vs.  Russell,  34  Mo.,  p.  524;  Craw- 
shay  vs.  Collins,  15  Ves.,  p.  226;  Coursen  vs.  Hamlin, 
2  Duer,  p.  513;  Caldwell  vs.  Lieber,  7  Paige,  p.  483; 
Bradford  vs.  Kimberly,  3  Johns.  Ch.,  p.  434;  Franklin 
vs.  Boblnson,  1  id.,  p.  165.  An  agreement  for  compen- 
sation may,  however,  be  made. — Paine  vs.  Thacher,  25 
Wend.,  p.  450.  In  Griggs  vs.  Clark,  23  Cal.,  p.  427,  it 
was  held  that  it  is  the  duty  of  each  partner,  during  the 
partnership,  to  devote  himself  to  the  interests  of  the 
firm  without  compensation,  unless  there  is  an  express 
ag^ement  to  the  contrary.  Also  held,  that  if  the  part- 
nership is  dissolved  by  death,  and  the  survivor  expends 
his  time  and  labor  in  the  care  and  management  of  the 
partnership  property,  by  which  its  value  is  enhanced, 
he  should  receive  compensation  for  the  same,  to  be 
deducted  out  of  the  profits  arising  from  the  enhanced 
value  of  the  property.  But  he  should  receive  no  com- 
pensation for  merely  winding  up  the  affairs  of  the 
partnership. 


ARTICLE  IV. 


REKUlfCIATION  OF  PARTNSB8HIP. 


RonuiioiA' 

tion  of 

ftiture 

profits 

exonerates 

from 

liability. 


Section  2417.  Renunciation  of  future  profits  exonerates  from  liability. 
2418.  EfiTect  of  renunciation. 

2417.  A  partner  may  exonerate  himself  from  all 
future  liability  to  a  third  person,  on  account  of  the 
partnership,  by  renouncing,  in  good  faith,  all  partici- 
pation in  its  future  profits,  and  giving  notice  to  such 
third  person,  and  to  his  own  copartners,  that  he  has 
made  such  renunciation,  and  that,  so  far  as  may  be  in 
his  power,  he  dissolves  the  partnership  and  does  not 
intend  to  be  liable  on  account  thereof  for  the  future. 


Civil  Code.  97 

Note.— The  provi8ion8  of  this  and  the  following 
section  are  intended  to  enable  a  partner,  who  is  unable 
to  procure  an  immediate  dissolution  of  the  firm,  to 
escape  from  further  entanglement.  They  are  certainly 
new  in  so  &r  as  they  relate  to  special  partnerships,  but 
may  not  be  as  regards  general  partnerships. — See  Skin- 
ner vs.  Dayton,  19  Johns.,  pp.  513,  538. 


renunoia- 


2418.     After  a  partner  has   ffiven  notice   of  his  Effect  of 
renunciation  of  the  partnership,  he  cannot  claim  any  *><>»• 
of  its  subsequent  profits,  and  his  copartners  may  pro- 
ceed to  dissolve  the  partnership. 


CHAPTER  n. 

6ENEBAL    PARTNERSHIP. 

Article    I.  What  ib  a  General  Partnership. 

II.  Powers  and  Authority  of  Partners. 
,        III.  Mutual  Obligations  of  Partners. 
IV.  Liability  of  Partners. 
V.  Termination  of  Partnership. 
VI.  Liquidation. 
VII.  Of  the  Use  of  Fictitious  Names. 


ARTICLE  I. 
what  is  a  general  partnership. 
Section  2424.  General  partnership,  what. 

2424.    Every  partnership  that  is   not   formed  in  General 
accordance  with  the  law  concerning  special  or  mining  ship,  what 
partnerships,  and  every  special  partnership,  so  fer  only 
as  the  general  partners  are  concerned,  is  a  general 
partnership. 

Note. — For  special  partnerships,  see  Sees.  2477  to 
2510;  for  mining  partnerships,  see  Sees.  2511  to  2520. 

13 — ^vol.  ii. 
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AKTICLE  n. 

POWERS  AND  AUTHORITY  OF  PARTNERS. 

Section  2428.  Power  of  majority  of  partners. 

2429.  Authority  of  individual  partner. 

2430.  What  authority  partner  has  not. 

2431.  Partner's  acts  in  bad  faith,  when  ineffectual. 

Power  of         2428.     Unless  otherwise  expressly  stipulated,  the 
partners,      decision  of  the  majority  of  the  members  of  a  general 
partnership  binds  it  in  the  conduct  of  its  business. 

Note. — Such  decision  is  binding  in  the  due  course  of 
the  business  (Kirk  vs.  Hodgson,  3  Johns.  Gh.,  p.  400; 
Kent  vs.  Jackson,  2  De  6.,  M.  &  6.,  p.  49;  14  Beav., 
p.  367;  Byron  vs.  Met.  Sal.  Omn.  Co.,  3  De  G.  &  J., 
p.  123),  and  in  nothing  else. — Natusch  vs.  Irving,  Gow 
on  Partn.,  p.  398;  Bagshaw  vs.  Eastern  Union  Bailw. 
Co.,  7  Hare,  p.  114;  2  Macn.  &  G.,  p.  389;  Simpson 
vs.  Dcnison,  10  Hare,  p.  51;  Const  vs.  Harris,  Turn.  & 
R.,  p.  496;  York  &  N.  Mid.  Railw.  Co.  vs.  Hudson,  16 
Beav.,  p.  485;  Hodgkinson  vs.  National  Live  Stock 
Ins.  Co.,  5  Jur.  (N.  S.),  pp.  478,  969;  3  KenVs  Com., 
p.  45;  Collyer  on  Partnership,  Sec.  197;  Parsons  on 
Partnership,  p.  229.  But  the  rule  stated  in  the  text 
does  not  apply  to  mining  partnerships. — Duryea  vs. 
Burt,  28  Cal.,  p.  569;  see  this  Code,  Sec.  2520. 

Authority         2429.     Every  general  partner  is  agent  for  the  part- 
individual    jiership  in  the  tmnsaction  of  its   business,  and  has 

partner.  *• 

authority  to  do  whatever  is  necessary  to  carry  on  such 
business  in  the  ordinary  manner,  and  for  this  purpose 
may  bind  his  copartners  by  an  agi'eement  in  writing. 

NoTK. — This  authority  extends  no  further. — Wilkins 
vs.  Pearce,  5  Denio,  p.  541;  Sandilands  vs.  Marsh,  2 
B.  &  Aid.,  p.  673;  see  Brettel  vs.  Williams,  4  Exch., 
p.  630;  Dickinson  vs.  Vnlpy,  10  B.  &  C,  p.  128;  Rick- 
ctts  vs.  Bennett,  4  C.  B.,  p.  686;  Ex  parte  Chippen- 
dale, 4  De  G.,  M.  &  G.,  p.  19;  Harman  vs.  Johnson,  2 
El.  &  Bl.,  p.  61;  Brown  vs.  Kidger,  3  H.  &  N.,  p.  853; 
Rich  vs.  Davis,  6  Cal.,  p.  141;  Pierce  vs.  Jackson,  21 
Cal.,  p.  636.  Thus  he  cannot  submit  a  partnership 
claim  to  arbitration. — Harrington  vs.  Higham,  13 
Barb.,  p.  660;  Stead  vs.  Solb,  3  Bing.,  p.  101;  Karthous 
vs.  Ferrer,  1  Peters,  p.  222;  Jones  vs.  Bailey,  5  Cal., 
p.  345. 
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2430.    A  partner,  as  such,  has  not  authority  to  do  what 
any  of  the  following  acts,  unless  his  copartners  have  EJJ*^®? 
wholly  abandoned  the  business  to  him,  or  are  incapable 
of  acting: 

1-  To  make  an  assignnient  of  the  partnership  prop- 
erty or  any  portion  thereof  to  a  creditor,  or  to  a  third 
person  in  trust  for  the  benefit  of  a  creditor  or  of  all 
creditors; 

2.  To  dispose  of  the  good  will  of  the  business; 

3.  To  dispose  of  the  whole  of  the  partnership  prop- 
erty at  once,  unless  it  consists  entirely  of  merchandise; 

4.  To  do  any  act  which  would  make  it  impossible  to 
carry  on  the  ordinaiy  business  of  the  partnership; 

5.  To  confess  a  judgment; 

6.  To  submit  a  partnership  claim  to  arbitration; 

7.  To  do  any  other  act  not  within  the  scope  of  the 
preceding  section. 

Note. — Unless  the  partners  have  wholly  abandoned 
the  business. — Kemp  vs.  Camley,  3  Duer,  p.  1. 

Subd,  1. — To  the  contrary  is  McClellan  vs.  Bemsen, 
36  Barb.,  p.  622,  founded  upon  the  decision  in  Mabbett 
vs.  White,  12  N.  Y.,  p.  442;  see,  also.  Parsons  on 
Partnership,  p.  172,  where  the  cases  bearing  upon  this 
point  are  collated  and  examined.  As  the  Code  settles 
the  law  and  denies  the  existence  of  the  authority,  it 
#  would  not  be  profitable  to  examine  at  length  the  cases 
in  which  the  question  has  been  considered. 

Subd.  2. — A  sale  of  the  good  will  of  the  business 
would  prevent  it  from  being  carried  on,  and  therefore 
it  would  seem  clear  that  such  a  sale  is  beyond  the  scope 
of  a  partner's  authority. 

Subd.  3.— To  the  contrary  is  Mabbett  vs.  White, 
12  N.  Y.,  p.  442;  an  unfortunate  decision,  from  which 
^Benio  and  Johnson,  Judg.,  dissented,  and  which  is 
opposed  to  the  whole  current  of  the  best  cases,  especially 
the  late  English  decisions.  See,  nevertheless,  Arnold 
vs.  Brown,  24  Pick.,  p.  89;  Mills  vs.  Barber,  4  Day, 
p.  430;  Anderson  vs.  Tompkins,  1  Brock,  p.  456. 

Subd.  4. — See  dissenting  opinion  of  Denio,  J.,  in 
Mabbett  vs.  White,  12  N.  Y.,  p.  442.  This  rule  was 
emphatically  asserted  as  to  corporations  in  Abbot  vs. 
American  Hard  Bubber  Co.,  33  Barb.,  p.  578;  and  has 
quite  as  much  application  to  partnerships. 
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&ubd.  5. — The  principles  of  the  common  law,  which 
operated  to  disable  a  partner  from  binding  his  copart- 
ners by  specialty,  also  incapacitated  him  from  binding 
them  by  a  voluntary  confession  of  judgment;  nor  can 
such  partner,  by  virtue  of  his  implied  power,  authorize 
a  third  person  to  confess  a  judgment  against  the  firm. — 
Green  vs.  Bcals,  2  Gaines,  p.  254;  McBride  vs.  Hagan, 
1  Wend.,  p.  335;  Waring  vs.  Robinson,  1  Hoff.  Ch.,  p. 
524;  Crane  vs.  French,  1  Wend.,  p.  311;  Gerard  vs. 
Basse,  1  Ball.,  p.  119;  McKee  vs.  Bank  of  Mt.  Pleas- 
ant, 7  Ohio,  p.  175;  Bemington  vs.  Cummings,  5  Wis,, 
p.  138;  Hull  vs.  Garner,  31  Miss.,  p.  145;  Sloo  vs. 
State  Bank  of  111.,  1  Scam.,  p.  428;  Barlow  vs.  Reno, 
1  Blackf.,  p.  262;  Harper  vs.  Fox,  7  Watts  &  S.,  p. 
142;  Overton  vs.  Tozer,  7  Watts,  p.  331;  Morgan  vs. 
Richardson,  16  Mo.,  p.  409;  Binney  vs.  Le  Grand,  19 
Barb.,  p.  592.  It  would  seem  that  a  judgment  so  con- 
fessed should  be  binding  upon  the  partner  making  the 
confession. — Green  vs.  Beals,  2  Gaines,  p.  254;  Crane 
^  vs.  French,  1  Wend.,  p.  311;  but  see  Ghapin  vs.  Thomp- 
son, 20  Gal.,  p.  681,  and  Jones  vs.  Bailey,  5  Gal.,  p. 
345. 

Subd,  6. — It  was  held  in  Jones  vs.  Bailey,  5  Gal.,  p. 
345,  that  one  partner  cannot  bind  the  firm  by  a  sub- 
mission of  partnership  matters  to  arbitration,  but  that 
such  submission  would  be  good  against  the  partner 
agreeing  to  it. — Parsons  on  Partnership,  p.  184. 

Suhd.  7.— See  note  to  Sec.  2429. 

Partner's         2431.     A  partner  is  not  bound  by  any  act  of  a 

faith,  when  copartner,  in  bad  faith  toward  him,  thougl^  within 

the  scope  of  the  partner's  powers,  except  in  fevor  of 

persons  who  have  in  good  faith  parted  with  value  in 

reliance  upon  such  act. 

Note. — It  is  not  certain  that  independent  of  the  Code 
this  would  be  the  law,  but  that  it  ought  to  be,  is  certain. 
Partners  occupy  a  position  of  mutual  trust,  and  should 
be  governed  by  all  the  rules  governing  trustees,  unless 
,  plainly  inapplicable. — See  Croughton  vs.  Forrest,  17 
Mo.,  p.  131;  Dob  vs.  Halsey,  16  Johns.,  p.  34.  "The 
first  and  highest  duty  which  partners  owe  to  each  other 
is  that  of  perfect  good  faith.'* — Nicholson  vs.  Janeway, 
1  Green,  N.  J.,  p.  285.  "  In  the  Roman  civil  law  the 
^  societas '  of  merchants  for  trade;  and  of  husband  and 
wife,  were  considered  closely  analagous,  and  in  many 
respects  governed  by  the  same  principles." — Parsons 
on  Partnership,  p.  233.    For  an  example  of  bad  fitith 
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between  partners,  and  of  the  displeasure  with  which  it 
is  viewed  by  Courts,  see  England  vs.  Carling,  8  Bevan, 
p.  129;  see  Sec.  2411,  and  note. 


ARTICLE  III. 

MITTUAI.  OBLIOATIOK8  OF  PAKTNEK8. 

Section  2435.  Profits  of  individual  partner. 

2436.  In  what  business  partner  may  not  engage. 

2437.  In  what  he  may  engage. 

2438.  Must  account  to  firm  for  profits. 


2435.  All  profits*  made  by  a  general  partner,  in  Profits  of 

.  individual 

the  course  of  any  business  usually  carried  on  by  the  partner, 
partnership,  belong  to  the  firm. 

Note. — Russell  vs.  Austwick,  1  Sim.,  p.  52;  Parsons 
on  Partnership,  p.  233,  et  seq. 

2436.  A  general  partner,  who  agrees  to  sdve  his  in  what 

^  ^  '.  °  °  buuinoM 

personal  attention  to  the  business  of  the  partnership,  partner 

r  r  £-7    may  not 

may  not  engage  in  any  business  which  gives  him  an  «'*«*«®- 
interest  adverse  to  that  of  the  partnership,  or  which 
prevents  him   from  giving  to  such  business  all  the 
attention  which  would  be  advantageous  to  it. 

Note. — Parsons  on  Partnership,  p.  237;  Lock  vs. 
Lynam,  4  Ir.  Eq.,  p.  188;  Glassington  vs.  Thwaites,  1 
Sim.  &  Stu.,  p.  124;  England  vs.  Curling,  8  Beav.,  p. 
129;  Russell  vs.  Austwick,  1  Sim.,  p.  62;  Long  vs. 
Mnsestre,  1  Johns.  Ch.,  p.  305;  Law  vs.  Cross,  1  Black, 
U.  S.,  p.  533;  Caldwell  vs.  Lieber,  7  Paige,  p.  483;  Bur- 
ton vs.  Wookey,  6  Madd.,  p.  367. 

2437.  A  partner  may  engage  in  any  separate  busi-  in  what 
ness,  except  as  otherwise  provided  by  the  last  two  sec-  engaar©. 
tions. 

Note.— Caldwell  vs.  Lieber,  7  Paige,  p.  483;  Ship 
Potomac,  2  Black,  U.  S.,  p.  581;  Burton  vs.  Wookey, 
6  Madd.,  p.  226;  Glassington  vs.  Thwaites,  1  Sim.  & 
S.,  p.  124. 

ft 

2438.  A  geneml  partner  transacting  business  con- 
trary to  the  provisions  of  this  Article  may  be  required 


102  Civil  Code. 

Mart  by  any  copartner  to  account  to  the  partnership  for  the 

account  to        J        J        r         .  r  r 

Sroflte/       profits  of  such  business. 

Note. — Russell  vs.  Austwick,  1  Sim.,  p.  52;  Fawcett 
vs.  Whitehouse,  1  Buss.  &  M.,  p.  132;  Hichens  vs.  CJon- 
greve,  1  Russ.  &  M.,  p.  132;  Parsons  on  Partnersbipy 
p.  236. 


ARTICLE  IV. 

LIABILITY  OF  PARTNEBS. 

Section  2442.  Liability  of  partners  to  third  persons. 

2443.  Liability  for  each  other's  acts  as  agents. 

2444.  Liability  of  one  held  out  as  partner. 

2446.  No  one  liable  as  partner  unless  held  out  as  such. 

Liability  of      2442.     EvciT  fiTcneral  partner  is  liable  to  third  per- 

partnersto  "    °  . 

third  sons  for  all  the  obligations  of  the  partnership,  jointly 

with  his  copartners. 

Note. — Parsons  on  Partnership,  p.  63. 

Liability  2443.    The  liability  of  general  partners  for  each 

other»B  acts  other's  acts  is  defined  by  the  Title  on  Agency. 

as  agents.  •'  o         ^ 

Note. — The  law  regulating  the  liability  of  partners 
is  a  mere  branch  of  the  law  of  agency. — Ernest  vs. 
NichoUs,  6  H.  of  L.  Cas.,  p.  417;  Cox  vs.  Hickman, 
9  C.  B.  (N.  S.),  pp.  47,  98. 

Liabiutyof       2444.     Any  one  permitting  himself  to  be  repre- 

*^artner       s^uted  as  a  partner,  general  or  special,  is  liable,  as 

such,  to  third  persons  to  whom  such  representation  is 

communicated,  and  who,  on  the  faith  thereof^  give 

credit  to  the  partnership. 

Note. — That  one  may  be  liable  as  a  partner  who  is 
not  so  in  fact  if  he  permits  himself  to  be  held  out  to 
the  world  as  such  is  an  undoubted  rule  of  law.  **  The 
reason  is  obvious;  any  person  may  lend  his  credit  to 
another,  as  he  may  lend  his  money  or  property,  and  if 
he  chooses  to  lend  his  credit  or  responsibility  he  must, 
of  course,  abide  by  the  consequences  of  any  contracts 
made  on  the  faith  of  it.'* — Parsons  on  Partnership,  p. 
122;  Story  on  Partn.,  Sees.  64,  65;  Griswold  vs.  Wad- 
dington,  15  Johns.,  p.  57;  Steams  vs.  Haven,  14  Verm., 
p.  540;  Whitman  vs.  Leonard,  3  Pick.,  p.  177;  Ed- 
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mundson  vs.  Thompson,  2  Fost.  &  Fin.,  p.  564;  Reber 
vs.  Col.  Machine  Manuf.  Co.,  12  Ohio,  p.  175;  Dren- 
nan  vs.  House,  41  Penn.,  p.  30;  Sheward  vs.  Langdon, 
21  Iowa,  p.  518.  The  representations  must  be  com- 
municated and  the  credit  given  on  the  faith  thereof. — 
Parsons  on  Partnership,  p.  130;  Irwin  vs.  Conklin,  36 
Barb.,  p.  64;  Baker  vs.  Nappier,  19  Ga.,  p.  520. 

2445.    No  one  is  liable  as  a  partner  who  is  not  Noone 

^  liable  as 

such  in  fetjt,  except  as  provided  in  the  last  section.         SSSS?' 

Note.— A  peculiar  rule  has  long  been  established  at  as  such- 
common  law  by  which  any  one  receiving  or  voluntarily 
acquiring  a  right  to  receive  a  share  of  the  net  profits  of 
a  partnership  business  is  liable  to  third  persons  as  a 
partner,  whether  they  were  aware  of  the  fact  or  not. — 
Smith  vs.  Wright  (Ct.  of  Appeals),  1  Abb.  Pr.,  p.  248; 
Fitch  vs.  Hall,  16  How.  Pr.,  p.  175;  Wood  vs.  Val- 
lette,  7  Ohio  St.,  p.  172;  Grace  vs.  Smith,  2  W.  Blacks., 
p.  998;  Waugh  vs.  Carver,  2  H.  Blacks.,  p.  235;  Cheap 
vs.  Cramond,  4  B.  &  Aid.,  p.  663.  But  this  rule  is 
most  earnestly  condemned  by  the  best  writers  on  the 
subject  (Story  on  Partn.,  Sec.  36;  Lindley  on  Partn., 
p.  40,  and  note);  and  has  been  declared  to  be  a  bad 
rule  by  eminent  Judges. — See  French  vs.  Styring,  2  C. 
B.  (N.  8.),  p.  362;  Cox  vs.  Hickman,  9  id.,  p.  63;  3 
id.,  p.  544.  A  mere  agreement  for  a  share  in  the  gross 
receipts  of  a  business  (Story  on  Cont.,  Sec.  207;  Lindl. 
on  Partn.,  p.  38;  Pattison  vs.  Blanchard,  5  N.  Y.,  p. 
186;  see  Heyhoe  vs.  Burge,  9  C.  B.,  p.  481);  or  for  a 
compensation  for  services  (Vanderburgh  vs.  Hall,  20 
Wend.,  p.  70;  Rawlinson  vs.  Clarke,  15  M.  &  W.,  p. 
292;  Pott  vs.  Eyton,  3  C.  B.,  p.  32;  Loomis  vs.  Mar- 
shall, 12  Conn.,  p.  69;  Burckle  vs.  Eckhart,  3  N.  Y., 
p.  132;  1  Den.,  p.  337;  Brockway  vs.  Bumap,  16  Barb., 
p.  309),  or  the  use  of  property  (Heimstreet  vs.  How- 
land,  5  Denio,  p.  68),  to  be  equal  to  a  specified  propor- 
tion of  the  profits  (Denny  vs.  Cabot,  6  Mete.,  p.  82; 
Ex  parte  Hamper,  17  Yes.,  p.  404),  does  not  create  a 
partnership  liability.  The  rule  stated  at  the  head  of 
the  note  is  abolished  by  the  Code,  and  henceforth  only 
partners  and  persons  brought  within  the  rule  of  Sec. 
2444  are  to  be  held  liable  for  the  engagements  of  a  firm. 
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ARTICLE  V. 

TERMINATION  OF  PABTN£R8HIP. 

Section  2449.  Duration  of  partnership. 

2450.  Total  dissolution  of  partnership. 

2451.  Partial  dissolution. 

2452.  Partner  entitled  to  dissolution. 
2463.  Notice  of  termination. 

2454.  Notice  by  change  of  name. 

Duration  of      2449.     If  DO  term  is  prescribed  by  agreement  tor 

partner-         ,  r  j      o 

«*»ip-  its  duration,  a  general  partnership  continues  until  dis- 

solved by  a  partner  or  by  operation  of  law. 

Note.— See  Sec.  2450. 

Toul   .  2460.     A  general  partnership  is  dissolved  as  to  all 

of  ^partner-   the  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement 
for  its  duration; 

2.  By  the  expressed  will  of  any  partner,  if  there  is 
no  such  agreement; 

3.  By  the  death  of  a  partner; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the 
interest  of  any  partner  in  the  partnership  property; 

5.  By  war,  or  the  prohibition  of  commercial  inter- 
course between  the  country  in  which  one  partner 
resides  and  that  in  which  another  resides;  or, 

6.  By  a  judgment  of  dissolution. 

Note. — Subd.  1. — Parsons  on  Partnership,  p.  395. 

Subd.  2.~See  Sec.  2449. 

Subd,  4. — Heath  vs.  Sansom,  4  B.  &  Ad.,  p.  175; 

Johnson  vs.  Evans,  7  M.  &  Q.,  p.  240;  Habershon  vs. 

Blurton,  1  De  G.  &  Sm.,  p.  121;  Nerot  vs.  Bumand,  4 

*  Buss.,  p.  247;  Marquand  vs.  N.  Y.  Manu&cturing  Co., 

17  Johns.,  p.  525;  Mumford  vs.  McKay,  8  Wend.,  p. 
442. 

/Siibd,  5. — Griswold  vs.  Waddington,  16  Johns.,  p. 
490. 

Partial  2451.     A  general  partnership  may  be  dissolved,  as 

4i980latiOD.  \n  t  t  ^  -i-nr. 

to  himself  only,  by  the  expressed  will  of  any  partner, 
notwithstanding  his  agreement  for  its  continuance,  sub- 
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ject  however  to  liability  to  his  copartners  for  any  dam- 
age caused  to  them  thereby,  unless  the  circumstances 
are  such  as  entitle  him  to  a  judgment  of  dissolution. 

Note. — Skinner  vs.  Dayton,  19  Johns.,  pp.  513,  538; 
see  Marquand  vs.  N.  Y.  Mfg.  Co.,  id.,  p.  525;  Bagley 
vs.  Smith,  10  N.  Y.,  489;  Essell  vs.  Hajrward,  6  Jur. 
(N.  S.),  p.  590;  but  see  Bradley  vs.  Harkness,  26  Cal., 
p.  69. 

2452.  A  general  partner  is  entitled  to  a  judgment  Partner 
of  dissolution:  dissolution. 

1.  When  he,  or  another  partner,  becomes  legally 
incapable  of  contracting; 

2.  "When  another  partner  fails  to  perform  his  duties 
under  the  agreement  of  partnership,  or  is  guilty  of 
serious  misconduct;  or, 

3.  Wlien  the  business  of  the  partnership  can  be  car- 
ried on  only  at  a  permanent  loss. 

'Note.— Subd,  1.— Jones  vs.  Noy,  2  Myl.  &  K.,  p. 
125;  Leaf  vs.  Coles,  1  De  G.,  M.  &  G.,  p.  171.  But  in 
Anon,  2  Kay  &  J.,  p.  441,  it  was  held  that  insanity 
was  not  a  sufficient  ground  for  dissoluhon,  unless  it  was 
shown  to  be  probably  permanent. 

Subd,  2. — It  has  been  held  that  slight  cause  is  suffi- 
cient to  warrant  a  dissolution  (Bishop  vs.  Breckles, 
Hoffin.,  p.  534);  but  the  contrary  has  been  ruled  in 
several  cases. — ^Anderson  vs.  Anderson,  25  Beav.,  p. 
190;  Goodman  vs.  Whitcomb,  1.  Jac.  &  W.,  pp.  569, 
592;  see  Eagle  Fire  Ins.  Co.  vs.  Cammet,  2  Edw.  Ch., 
p.  127. 

Subd,  3. — Jennings  vs.  Baddelay,3  Kay  &  J.,  p.  78; 
see  Harrison  vs.  Tennant,  21  Beav.,  p.  482;  Beeve  vs. 
Parkins,  2  Jac.  &  W.,  p.  390;  Beaumont  vs.  Meredith, 
3  Ves  &  B.,  p.  180;  Buckley  vs.  Cater,  17  Ves.,  p.  15; 
Pierce  vs.  Piper,  id.,  p.  1. 

2453.  The  liabiUty  of  a  general  partner  for  the  Notice  of 
acts  of  his  copartners  continues,  even  after  a  dissolu-  tion. 
tion  of  the  copartnership,  in  favor  of  persons  who  have 

had  dealings  with  and  given  credit  to  the  partnership 
daring  its  existence,  until  they  have  had  personal 

14 — ^vol.  ii. 
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Samft.  notice  of  the  dissolution;  and  in  favor  of  other  per- 
sons until  such  dissolution  has  been  advertised  in  a 
newspaper  published  in  every  county  where  the  part- 
nership, at  the  time  of  its  dissolution,  had  a  place  of 
business,  if  a  newspaper  is  there  published,  to  the 
extent  in  either  case  to  which  such  person's  part  with 
value  in  good  faith,  and  in  the  belief  that  such  partner 
is  still  a  member  of  the  firm. 

Note. — Liability  exists  in  favor  of  persons  who  have 
had  dealings  with  (Mechanics'  Bank  vs.  Livingston, 
83  Barb.,  p.  458)  and  given  credit  (Vernon  vs.  Manhat- 
tan Co.,  22  Wend.,  p.  183;  Clapp  vs.  Rogers,  12  N.  Y., 
p.  283;  1  E.  D.  Smith,  p.  549)  to  the  partnership,  until 
they  have  had  personal  notice  of  the  dissolution. — 
Johnson  vs.  Totten,  3  Cal.,  p.  343;  Williams  vs. 
Bowers,  15  Cal.,  p.  821;  Treadwell  vs.  Wells,  4  Cal., 
p.  260;  Davis  vs.  Allen,  3  N.  Y.,  p.  168;  Parsons  on 
Partnership,  p.  426.  A  notice  by  public  advertisement , 
in  the  usual  way  and  to  the  usual  extent,  was,  at  com- 
mon law,  sufficient  to  protect  the  retiring  partner 
against  new  customers. — Mowatt  vs.  Howland,  3  Day, 
p.  353;  Taylor  vs.  Youngs,  3  Watts,  p.  339;  Shurls  vs. 
Tilson,  2  McLean,  p.  458;  Mumit  vs.  Whinnery,  5 
Bro.  P.  C,  p.  489;  Wrightson  vs.  Pullan,  1  Stark,  p. 
375;  Martin  vs.  Walton,  1  McCord,  p.  16. 


I  change  olT 

I 


Notice  by  2454.  A  change  of  the  partnership  name,  which 
name.  plainly  indicates  the  withdrawal  of  a  partner,  is  suffi- 
cient notice  of  the  fitct  of  such  withdrawal  to  all  per- 
sons to  whom  it  is  communicated;  but  a  change  in  the 
name,  which  does  not  contain  such  an  indication,  is  not 
notice  of  the  withdrawal  of  any  partner. 

NoTK. — ^American  Linen  Thread  Co.  vs.  Worten- 
dyke,  24  N.  Y.,  p.  550. 


ARTICLE  VI. 

LIQiriDATION. 

Section  2458.  Powers  of  partners  after  dissolution. 

2459.  Who  may  act  in  liquidation. 

2460.  Who  may  not  act  in  liquidation. 

2461.  Powers  of  partners  in  liquidation. 

2462.  What  partner  may  do  in  liquidation. 
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After  the  dissolution  of  a  partnership,  the  Powers  of 

*  ^  partners 

powers  and  authority  of  the  partners  are  such  only  as  S^JJi^tjon^ 
are  prescribed  by  this  Article. 

Note. — As  to  the  effect  at  common  law  of  dissolu- 
tion upon  the  powers  and  authority  of  the  partners,  see 
Parsons  on  Partnership,  p.  400. 

2^4:59.     Any  member  of  a  general  partnership  may  who  may 
act  in  liquidation  of  its  affairs,  except  as  provided  by  *jj^^^*" 
the  next  section. 

Note. — Chappell  vs.  Allen,  38  Miss.,  p.  213;  Pea- 
cock vs.  Peacock,  16  Ves.,  p.  57;  Crawshay  vs.  Collins, 
15  Ves.,  p.  227;  Wilson  vs.  Greenwood,  1  Swanst.,  p. 
480;  Parsons  on  Partnership,  p.  402. 

2460.    K  the  liquidation  of  a  partnerahip  is  com-  who  may 

^  *■  '■  not  act  in 

mitted,  by  consent  of  all  the  partners,  to  one  or  more  Jj^Sl**' 
of  them,  the  others  have  no  right  to  act  therein;  but 
their  acts  are  valid  in  favor  of  persons  parting  with 
value,  in  good  faith,  upon  credit  thereof. 

Note. — If  the  liquidation  is  committed  to  one  or 
more  of  the  partners  it  does  not  enlarge  their  powers, 
hut  simply  confines  the  power  to  them  to  the  exclusion 
of  the  other  partners.  Therefore  authority  given  to  one 
partner  **  to  close  all  husiness  transactions  of  the  late 
firm"  (Palmer  vs.  Dodge,  4  Ohio  State,  p.  21),  "to 
settle  up  the  husiness  of  the  firm  "  (Parker  vs.  Cousins, 
2  Gratt.,  p.  372;  Long  vs.  Story,  10  Mo.,  p.  636;  Mar- 
tin vs.  Walton,  1  McCord,  p.  16;  Parker  vs.  Macom- 
her,  18  Pick.,  p.  505;  Fellows  vs.  Wyman,  33  N.  H., 
p.  351),  "  to  settle  all  demands  in  favor  of  or  against 
the  firm  "  (Lockwood  vs.  Comstock,  4  McLean,  p.  383), 
"  to  settle  the  business  of  the  firm,  and  for  that  purpose 
to  use  their  name'*  (National  Bank  vs.  Norton,  1  Hill., 
p.  572),  **  to  settle  the  business  of  the  firm  and  sign  its 
name  for  that  purpose**  (Hamilton  vs.  Seaman,  1  Hill., 
p.  185),  "  to  use  the  name  of  the  firm  in  liquidation  only 
of  past  business  *'  (Martin  vs.  Kirk,  2  Humph.,  p.  629), 
confers  no  further  power  than  such  partner  would  have 
by  the  general  principles  of  the  law  regulating  partner- 
ships.— Parsons  on  Partnership,  p.  403.  But  in  Myers 
vs.  Hugglns,  1  Strob.,  p.  473,  the  Court  held  that  author-  *  ' 
i^y  given  to  use  the  partnership  name  conferred  greater 
power  than  would  otherwise  have  existed,  and  that  the 
jury  might,  as  a  question  of  fact,  find  from  the  course 
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of  trade,  the  usage  and  custom  of  merchants,  etc., 
whether  this  power  extended  to  the  renewal  of  a  note 
which  had  heen  discounted  at  a  hank  previous  to  the 
dissolution. 

2461.  A  partner  authorized  to  act  in  liquidation 
may  collect,  compromise,  or  release  any  debts  due  to 
the  partnership,  pay  or  compromise  any  claims  against 
it,  and  dispose  of  the  partnership  property. 

Note. — See  Parsons  on  Partnerships,  p.  404;  and 
Ward  vs.  Barber,  1  E.  D.  Smith,  p.  423. 

2462.  A  partner  authorized  to  act  in  liquidation 
may  enter,  in  the  name  of  the  firm,  into  any  obliga- 
tion, by  way  of  satisfaction  of  a  partnership  debt,  or  as 
a  collateral  security  therefor;  but  he  cannot  make, 
draw,  or  indorse  any  other  obligation  in  its  name,  nor 
revive  a  debt  against  the  firm,  by  any  acknowledg- 
ment, within  the  provisions  of  the  Code  op  Civil 
Procedure  concerning  the  times  of  commencing  civil 
actions. 

Note. — The  common  law  authorities  upon  the  vari- 
ous points  involved  in  this  section  are  in  conflict.  They 
are  collated  an4  examined  with  fi^reat  care  hy  Mr. 
Parsons,  in  his  work  on  Partnerships,  p.  404,  et  seq. 


Fietitioas 
name. 


ARTICLE  VII. 

OF  THE  USE  OF  FICTITIOUS  NAMES. 

Section  2466.  Fictitious  name. 

2467.  Style  of  foreign  partnership. 

2468.  Continuation  of  style  of  firm  having  foreign  business 

relations. 

2469.  Certificates  stating  names,  etc.,  what  to  contain,  and 

to  he  filed  and  published. 

2470.  Register  of  such  firms  to  be  kept  by  County  Clerk. 

2471.  Certified  copies  of  register,  and  proof  of  publication, 

to  be  evidence. 

2466.    No  partnership  or  person  may  transact  busi- 
ness by  a  fictitious  name,  or  in  the  name  of  a  person 
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not  interested  in  such  business,  except  as  prescribed 
in  this  Article. 

Note.— Enlarged  3  R.  S.  of  N.  T.,  (5  ed.),  p.  978; 
see  Parsons  on  Partnership,  p.  266,  ^ 

/    /  [.. 

2467.  A  commercial  partnership,  established  and  style  of  ^>-  v  *  ^  v 

*  *■  foreign 

transacting  business  in   a  place  without  the  United  J^f*°®'" 
States,  may  use  in  this  State  the  partnership  name  used 
by  it  there,  although  fictitious. 

Note.— 3  R.  S.  of  N.  Y.  (5  ed.),  p.  978.  Modified 
to  express  more  clearly  the  apparent  intention  of  that 
statute. 

2468.  The  name  of  a  partnership,  which  has  had  Continu*- 

^  ^'  tion  of 


business   relations  with   places   without   the   United  I^^V^ . 

^  firm  having .  -  l      |  / 

States,  may  be  continued  in  use  by  the  persons  sue-  bu^^    *  /  . .  /  .'  / 


h 

business      ,    /     .  • 

ceeding  to  its  business,  and  by  their  successors,  upon 
compliance  with  the  provisions  of  this  Article,  and 
with  the  consent  of  the  persons,  if  living,  whose  names 
are  used. 

Note.— Founded  upon  3  R.  S.  of  N.  Y.  (5ed.),  p.  G6- 

2469.  On  every  change  of  the  persons  continuing  Cortifioatee 

•^  °  1  .  stating 

the  use  of  a  partnership  name,  under  the  last  section,  °^^tto*^' 
the  person  acquiring  the  right  to  use  it  must  sign  and  ^"dto^^e 
acknowledge,  before  a  proper  officer  for  that  purpose,  pLwishod. . 
a  certificate  stating  the  name  of  each  person  dealing  ^  ( 

under  such  name,  and  his  place  of  residence,  and  must 
file  the  same  with  the  Clerk  of  the  county  in  which 
their  principal  place  of  business  is  situated;  and  must 
publish  such  certificate,  or  a  statement  containing  the 
substance  thereof,  once  in  each  week  for  four  successive 
weeks,  beginning  within  one  week  after  his  first  using 
such  name,  in  a  newspaper  printed  in  the  county,  or 
nearest  the  county  (if  none  is  printed  in  the  county), 
in  which  such  principal  place  of  business  is  situated. 

Note.- Based  upon  3  R.  S.  of  N.  Y.  (5  ed.),  p.  67. 

2470.  Every  County  Clerk  must  keep  a  register 
of  the  names  of  firms  and  persons  mentioned  in  the 


*♦ 
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Register  of   ceilificates  filed  with  him,  pursuant  to  the  last  section, 

Buch  firms  ^  ^  * 

by  Count*    entering  in  alphabetical  order  the  name  of  every  such 
Clerk.         partnership,  and  of  each  partner  therein. 

2471.  Copies  of  the  entries  of  a  County  Clerk,  as 
herein  directed,  when  certified  by  him,  and  aflfidavits 
of  publication,  as  herein  directed,  made  by  the  printer, 
publisher,  or  chief  clerk  of  a  newspaper,  are  presump- 
tive evidence  of  the  facts  therein  stated. 

Note.— Based  upon  3  R.  S.  of  N.  Y.  (5  ed.)»  p.  67. 


Certified 
copies  of 
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CHAPTER  III. 

SPECIAL   PARTNERSHIP. 

Article    I.  Formation  of  Partnerbhip. 

II.  Powers,  Rights,  and  Duties  of  the  Partners. 

III.  Liability  of  Partners. 

IV.  Alteration  and  Dissolution  of  the  Partner- 

ship. 


ARTICLE  I. 


Formation 
of  special 
partner- 
ship. 


formation  of  partnership. 

Section  2477.  Formation  of  special  partnership. 

2478.  Of  what  to  consist. 

2479.  Certified  statement. 

2480.  Acknowhidged  and  recorded.    Fa]se  statement. 

2481.  Affidavit  as  to  sums  contributed. 

2482.  No  partnership  until  compliance. 

2483.  Certificate  to  be  published. 

2484.  Afiidavit  of  publication  filed. 

2485.  Renewal  of  special  partnership. 

2477.  A  special  partnership  may  be  formed  by 
two  or  more  persons,  in  the  manner  and  with  the  effect 
prescribed  in  this  Chapter,  for  the  transaction  of  any 
business  except  banking  or  insurance. 

Note.— Stats.  1870,  p.  123,  Sec.  1.  "  The  purpose  of 
the  law  in  permitting  such  a  partnership,*'  saye  Mr. 
Parsons,  *'  is  obvious.    It  is  to  encourage  and  facilitate 
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trade  and  commerce,  and  induce  capitalists  to  embark 
their  capital 'therein,  or  a  certain  part  of  their  capital, 
by  relieving  them  from  the  peril  hanging  over  all  part- 
nerships by  the  common  law  merchant  of  losing  not 
only  all  they  have  in  trade  but  all  beside.  On  the 
continent  of  Europe  it  has  long  been  known  and  found 
to  be  useful  and  safe.*' — Parsons  on  Partnership,  p. 
545.  More  than  forty  years  ago  it  was  permitted  in 
New  York  by  a  statute  copied  substantially  from  the 
French  Code  of  Commerce.  **This  being,"  says 
Chancellor  Kent  (3  Kent's  Com.,  p.  36),  ''the  first 
instance  in  the  history  of  the  legislation  of  that  State 
in  which  the  statute  law  of  any  other  country  than 
Great  Britain  has  been  closely  imitated  and  adopted." 
The  example  of  New  York  has  been  followed  in  Maine, 
Massachusetts,  Rhode  Island,  Connecticut,  Vermont, 
New  Jersey,  Pennsylvania,  Maryland,  Indiana,  South 
Carolina,  Georgia,  Mississippi,  Alabama,  Florida,  Illi- 
nois, Virginia,  Kentucky,  Delaware,  Tennessee,  Ohio, 
California,  and  perhaps  other  States. 

2478.  A  special  partnership  may  consist  of  one  Of  what  to 

consist. 

or  more  persons  called  general  partners,  and  one  or 
more  persons  called  special  partners. 

Note.— Stats.  1870,  p.  123,  Sec.  2;  Parsons  on  Part- 
nership, p.  550. 

2479.  Persons  desirous  of  forming  a  special  part-  Certified 

statement. 

nersliip  must  severally  sign  a  certificate,  stating: 

1.  The  name  under  which  the  partnership  is  to  he 
conducted; 

2.  The  general  nature  of  the  business  intended  to 
be  transacted; 

3.  The  names  of  all  the  partners,  and  their  resi- 
dences, specifying  which  are  general  and  which  are 
special  partners; 

4.  The  amount  of  capital  wliich  each  special  partner 
has  contributed  to  the  common  stock; 

5.  The  periods  at  which  such  partnership  will  begin 
and  end. 

Note.— stats.  1870,  p.  123,  Sec.  3.  "  AU  of  these 
are  preliminary  measures  of  notice  and  precaution. 
And  the  special  partner  must  look  to  it  that  all  are 
complied  with;    for    a   substantial    mbtake,  or  an 
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intended  omission  or  error,  by  himself  or  by  a  general 
partner,  destroys  the  limitation  of  the  partnership,  and 
all  the  partners  stand  at  once  on  the  common  liabilities 
of  partners.  This  is  certainly  so  with  respect  to  cred- 
itors, without  exception  or  qualification.  As  between 
the  partners,  their  agreements  might  still  be  valid, 
and  would  then  affect  their  mutual  rights  and  obliga- 
tions."— Parsons  on  Partnership,  p.  651;  Eichardson 
vs.  Hogg,  88  Penn.,  p.  153;  Madison  County  Bank  vs. 
Gould,  5  Hill,  p.  309;  Bowen  vs.  Argall,  24  Wend.,  p. 
496;  Smith  vs.  Argall,  6  Hill;  p.  479;  3  Denio,  p.  435. 
One  who  has  not  fully  complied  with  the  statute 
respecting  special  partnerships,  cannot  claim  exemp- 
tion as  a  special  partner,  from  liability  for  the  debts  of 
the  firm  of  which  he  is  a  member.  In  Massachusetts 
it  has  been  held  that  the  statute  which  requires  an 
actual  cash  payment,  as  capital,  to  be  made  by  one 
who  enters  a  firm  as  a  special  partner  is  not  complied 
with  by  a  delivery  to  the  firm  of  promissory  notes, 
received  and  treated  as  cash;  and  further,  that  the 
actual  cash  payment  must  be  made  prior  to  the  publi- 
cation of  the  certificate  of  the  formation  of  the  firm. — 
Pierce  vs.  Bryant,  5  Allen,  p.  91.  It  would  seem  that 
the  principles  governing  the  formation  of  corporations 
would,  to  a  great  extent,  apply,  by  analogy,  to  the  for- 
mations of  special  partnerships.    See  note  to  Sec.  290. 


Acknowl- 
edged and 
recorded. 


False 
statement. 


2480.  Certificates  under  the  last  section  must  be 
acknowledged  by  all  the  partners,  before  some  officer 
authorized  to  take  acknowledgment  of  deeds,  one  to 
be  filed  in  the  Clerk's  office,  and  the  other  recorded 
in  the  office  of  the  Recorder  of  the  county  in  which 
the  principal  place  of  business  of  the  partnership  is 
situated,  in  a  book  to  be  kept  for  that  purpose,  open 
to  public  inspection;  and  if  the  partnership  has  places 
of  business  situated  in  different  counties,  a  copy  of  the 
certificate,  certified  by  the  Recorder  in  whose  office  it 
is  recorded,  must  be  filed  in  the  Clerk's  office,  and 
recorded  in  like  manner  in  the  office  of  the  Recorder 
in  every  such  county.  If  any  false  statement  is  made 
in  any  such  certificate,  all  the  persons  interested  in 
the  partnership  are  liable,  as  general  partners,  for  all 
the  engagements  thereof. 
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Note.— state.  1870,  p.  123,  Sec.  4;  see  note  to  Sec. 
2479.    A  statement  in  the  certificate  that  the  special 
partner  has  contributed  a  certain  sum,  when  in  fact  a 
/  portion  thereof  has  been  contributed  by  another  per- 

son, with  design  of  securing  the  rights  and  benefits  of 
a  special  partner  without  becoming  one,  renders  all  the 
parties  liable  as  general  partners. — Bulkley  vs.  Marks, 
15  Abb.  Pr.,  p.  454;  Ward  vs.  Newell,  42  Barb.,  p. 
482;  Haviland  vs.  Ghace,  89  Barb.,  p.  288. 

2481.  An  affidavit  of  each  of  the  partners,  stating  Affidavit  as 
that  the  sums  specified  in  the  certificate  of  the  part-  contribnt«i 
iiership  as  having  been  contributed  by  each  of  the 
special  partners,  have  been  actually  and  in  good  faith 

paid,  in  the  lawful  money  of  the  United  States,  must 
be  filed  in  the  same  office  with  the  original  certificate. 

Note.— Stats.  1870,  p.  123,  Sec.  6;  Parsons  on  Part- 
nership, p.  551;  Bowen  vs.  Argall,  24  Wend.,  p.  496; 
see  note  to  Sees.  290  and  2470.  In  Johnson  vs.  Mc- 
Donald, 2  Abb.  Pr.,  p.  290,  it  was  held  that  the  affi- 
davit need  not  follow  the  exact  words  of  the  statute. 
That  if  it  clearly  established  the  fkcts  required  by  the 
statute,  it  is  sufficient.  Thus,  an  affidavit  that  the  spe- 
cial partner  has  ''actually  paid  in"  the  capital  con- 
tributed by  him,  is  held  equivalent  to  an  affidavit  that 
he  has  paid  it  *'in  cash.'* 

2482.  No  special  partnership  is  formed  until  the  No  dbti- 

nonhip 

provisions  of  the  last  five  sections  are  complied  with.  «?.^i  «>™- 

Note.— Stats.  1870,  p.  123,  Sec.  6;  see  notes  to  Sees. 
290  and  2479.  "  Defects  in  the  certificate,  or  publica- 
tion, or  record,  or  in  any  compliance  with  the  require- 
ments of  the  law,  do  not  vitiate,  if  these  defects  are 
merely  formal,  and  such  as  cannot  injuriously  mislead 
any  party.  But  if  they  are  substantial — ^that  is,  if  they 
can  be  injurious — they  leave  all  the  partners  liable  as 
general  partners,  although  none  of  them  were  in  fault.'' 
Parsons  on  Partnership,  p.  557;  Andrews  vs.  Scott,  10 
Barr.  Penn.,  p.  47;  Bowen  vs.  Argall,  24  Wend.,  p. 
496;  Smith  vs.  Argall,  8  Denio,  p.  435;  6  HiU,  p.  479; 
Lachaise  vs.  Harks,  4  E.  D.  Smith,  p.  610;  Bulkley  vs. 
Marks,  15  Abb.  Pr.,  p.  454;  Buckley  vs.  Bramhall,  24 
How.  Pr.,  p.  455. 

15 — ^vol.  ii. 
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Cortificato        2483.     The  certificate  mentioned  in  this  Article,  or 

to  be  ' 

published,  a  statement  of  its  substance,  must  be  published  in  a 
newspaper  printed  in  the  county  where  the  original 
certificate  is  tiled,  and  if  no  newspaper  is  there  printed, 
then  in  a  newspaper  in  the  State  nearest  thereto. 
Such  publication  must  be  made  once  a  week  for  four 
successive  weeks,  beginning  within  one  week  from  the 
time  of  filing  the  certificate.  In  case  such  publication 
is  not  so  made,  the  partnership  must  be  deemed  gen- 
eral. 

NoTK.— Stats.  1870,  p.  123,  Sec.  7;  Madison  County 
Bank  vs.  Gould,  5  Hill,  p.  309;  Bradbury  vs.  Smith,  21 
Me.,  p.  117;  Parsons  on  Partnership,  p.  558. 

Affidavit  of      2484.     An  affidavit  of  the  making  of  the  publica- 

Snblioation 
lo^  tion  mentioned  in  the  preceding  section,  made  by  the 

printer,  publisher,  or  chief  clerk  of  the  newspaper  in 

which  such  publication  is  made,  may  be  filed  with  the 

County  Recorder  with  whom  the  original  certificate 

was  filed,  and  is  presumptive  evidence  of  the  facts 

therein  stated. 

Note.— Stats.  1870,  p.  124,  Sec.  8. 

Ronewai  of      2485.     Evcry  renewal  or  continuance  of  a  special 

special 

partner-  partnership  must  be  certified,  recorded,  verified,  and 
published  in  the  same  manner  as  upon  its  original 
formation. 

Note.— stats.  1870,  p.  124,  Sec.  9;  Andrews  vs. 
Schott,  10  Barr.  Pa.,  p.  47.  If  this  is  not  done,  the  part- 
nership, being  continued,  becomes  a  general  one. — 
Lachaise  vs.  Marks,  4  E.  D.  Smith,  p.  610;  Parsons 
on  Partnership,  p.  555. 


ARTICLE   II. 

POWERS,  RIGHTS,   AlfD  DUTIES  OF  THE  PARTNERS. 

Section  2489.  Who  to  do  business. 

2490.  Special  partners  may  advise. 

2491.  May  loan  money.    Insolvency. 

2492.  General  partners  may  sue  and  be  sued. 

2493.  Withdrawal  of  capital. 
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SBCTioy  249i.  Interest  and  profits. 

2495.  Result  of  withdrawing  capital. 

2496.  Preferential  transfer  void. 

2489.     The  general  partners  only  have  authority  to  who  to  do 
transact  the  business  of  a  special  partnership. 

Note.— Stats.  1870,  p.  124,  Sec.  10;  Parsons  on  Part- 
nership, p.  550. 

2400.     A  special  partner  may  at  all  times  investi-  Special 

^  ^        .  "^  ^  partners 

gate  the  partnership  affairs,  and  advise  his  partners,  ^^ 
or  their  agents,  as  to  their  management. 

Note.— Stats.  1870,  p.  124,  Sec.  11;  Parsons  on  Part- 
nership, p.  550. 

2491.  A  special  partner  may  lend  money  to  the  May  loan 
partnership,  or  advance  money  for  it,  and  take  from  it 

« 

security  therefor,  and  as  to  such  loans  or  advances  has 
the  same  rights  as  any  other  creditor;  but  in  case  of  insoirency. 
the   insolvency  of  tlie   partnership,  all  other  claims 
which  he   may  have   against  it  must  be  postponed 
until  all  other  creditors  are  satisfied. 

Note.— Stats.  1870,  p.  124,  Sec.  12. 

2492.  In  all  matters  relating  to  a  special  partner-  General 

partners 

ship,  its  general  partners  may  sue  and  be  sued  alone,  m^  sue 
in  the  same  manner  as  if  there  were  no  special  part-  ""**• 
ners. 

Note.— stats.  1870,  p.  124,  Sec.  13.  But  if  the  special 
partners  have  become  general  partners  by  some  non- 
compliance with  the  requirements  of  law,  they  may  be 
joined;  and  if  the  plaintiff  seeks  to  hold  them  beyond 
their  limited  liability,  he  must  join  them. — Artisans' 
Bank  vs.  Treadwell,  34  Barb.,  p.  560;  Schulten  vs. 
Lord,  4  E.  D.  Smith,  p.  206;  Battaille  vs.  Battaille,  6 
La.  An.,  p.  682;  Parsons  on  Partnership,  p.  553. 

2493.  No  special  partner,  under  any  pretense,  may  with- 

.      1    .  T    T       1  •        .       drawal  of 

withdraw  any  part  of  the  capital  invested  by  mm  m  capital. 
the  partnership,  during  its  continuance. 

Note. — Stats.  1870,  p.  124,  Sec.  14;  La  Chomeete 
vs.  Thomas,  1  La.  An.,  p.  120;  Buckley  vs.  Marks,  15 
Abb.  Pr.,  p.  454;  Beers  vs.  Reynolds,  12  Barb.,  p. 
288;  1  Kernan,  p.  97;  Parsons  on  Partnership,  p.  561. 
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Interest  2404.    A  Special  partner  may  receive  such  lawfiil 

and  profits.    ,  x  j:  ^ 

interest  and  such  proportion  of  profits  as  may  be  agreed 
upon,  if  not  paid  out  of  the  capital  invested  in  the 
partnership  by  him,  or  by  some  other  special  partner, 
and  is  not  bound  to  refund  the  same  to  meet  subse- 
quent losses. 

NoTE.—Stats.  1870,  p.  124,  Sec.  16.  But  the  receipt 
by  the  special  partner,  of  dividends,  as  a  device  to 
withdraw  capital,  will  render  him  liable  as  a  general 
partner. — Lachaise  vs.  Marks,  4  £.  D.  Smith,  p.  610. 

Rewitof         2405.     If  a  special  partner  withdraws  capital  from 
ing  capiui.  the  firm,  contrary  to  the  provisions  of  this  Article,  he 
thereby  becomes  a  general  partner. 

Note.— stats.  1870,  p.  123,  Sec.  16.  In  Bobinson 
vs.  Mcintosh,  8  E.  D.  Smith,  it  was  held  that  a  Court 
of  Equity  has  power,  at  the  suit  of  one  partner,  to 
compel  another  to  contribute  a  sum  stipulated  as  capi- 
tal, or  to  restore  it  to  a  common  fund  if  he  have  with- 
drawn it  before  the  debts  have  been  paid. 

Prefeicn-  2496.  Every  transfer  of  the  property  of  a  special 
transfer  partnership,  or  of  a  partner  therein,  made  after  or  in 
contemplation  of  the  insolvency  of  such  partnership 
or  partner,  with  intent  to  give  a  preference  to  any 
creditor  of  such  partnership  or  partner  over  any  other 
creditor  of  such  partnership,  is  void  against  the  cred- 
itors thereof;  and  every  judgment  confessed,  lien 
created,  or  security  given,  in  like  manner  and  with 
the  like  intent,  is  in  like  manner  void. 

Note.— Stats.  1870,  p.  124,  Sec.  17;  Parsons  on  Part- 
nership, p.  552;  Hayes  vs.  Bennent,  3  Sandf.,  p.  394; 
Mills  vs.  Argall,  6  Paige,  p.  577;  Innes  vs.  Lansing,  7 
Paige,  p.  583;  Wliitewright  vs.  Stimpson,  2  Barb.,  p. 
379;  Jackson  vs.  Sheldon,  9  Abb.  Pr.,  p.  127;  Artesans 
Bank  vs.  Treadwell,  34  Barb.,  p.  553;  Hayes  vs.  Heyer, 
3  Sandf.,  p.  293;  White  vs.  Hackett,  24  Barb.,  p.  290; 
Fanshawe  vs.  Lane,  16  Abb.  Pr.,  p.  71;  Van  Alstyne 
vs.  Cook,  25  N.  Y.,  p.  489;  Ward  vs.  Newell,  42  Barb., 
p.  482;  Singer  vs.  Kelly,  44  Penn.,  p.  145. 
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ARTICLE  III. 

LIABILITY  OF  PARTNBR8. 

Section  2500.  Liability  of  partners. 

2501.  Of  special  partners. 

2502.  Liability  for  unintentional  act. 

2503.  Who  may  question  existence  of  special  partnership. 

2500.  The  general  partners  in  a  special  partner-  Liabiuty  of 

__-  .  partners. 

ship  are  liahle  to  the  same  extent  as  partners  in  a  gen- 
eral partnership. 

NoTE.—Stats.  1870,  p.  124,  Sec.  18;  Parsons  on  Part- 
nership, p.  550. 

2501.  The  contribution  of  a  special  partner  to  the  Of  special 

partners. 

capital  of  the  firm,  and  the  increase  thereol^  is  liable 
for  its  debts,  but  he  is  not  otherwise  liable  therefor, 
except  as  follows: 

1.  If  he  has  willfully  made  or  permitted  a  false  or 
materially  defective  statement  in  the  certificate  of  the 
partnership,  the  affidavit  filed  therewith,  or  the  pub- 
lished announcement  thereof,  he  is  liable,  as  a  general 
partner,  to  all  creditors  of  the  firm; 

2.  If  he  has  willfully  interfered  with  the  business 
of  the  firm,  except  as  permitted  in  Article  II  of  this 
Chapter,  he  is  liable  in  like  manner;  or, 

3.  If  he  has  willfully  joined  in  or  assented  to  an  act 
contrary  to  any  of  the  provisions  of  Article  11  of  this 
Chapter,  he  is  Hable  in  Kke  manner. 

Note.— stats.  1870,  p.  124,  Sec.  19. 

2502.  When  a  special  partner  has  unintentionally  Liability 
done  any  of  the  acts  mentioned  in  the  last  section,  he  tentionai 

^  '  act 

is  liable,  as  a  general  partner,  to  any  creditor  of  the 
firm  who  has  been  actually  misled  thereby  to  his 
prejudice. 

Note.— Stat8.  1870,  p.  125,  Sec.  20;  Bowen  vs.  Ar- 
jfall,  24  Wend.,  p.  501;  Madison  Bank  vs.  Gould,  5 
Hill,  p.  309;  Smith  vs.  Argall,  3  Denio,  p.  435;  6  HUI, 
p.  479. 
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Who  may 
question 
existence 
of  special 
partner- 
ship. 


2503.  One  who,  upon  making  a  contract  with  a 
partnership,  accepts  from  or  gives  to  it  a  written 
memorandum  of  the  contract,  stating  that  the  part- 
nership is  special,  and  giving  the  names  of  the  special 
partner,  cannot  afterwards  charge  the  persons  thus 
named  as  general  partners  upon  that  contract,  by 
reason  of  an  error  or  defect  in  the  proceedings  for  the 
creation  of  the  special  partnership,  prior  to  the  accept- 
ance of  the  memorandum,  if  an  effort  has  been  made 
by  the  partners,  in  good  faith,  to  form  a  special  part- 
nership in  the  manner  required  by  Article  I  of  this 
Chapter. 

Note.— Stats.  1870,  p.  125,  Sec.  21.  This  provision 
is  intended  to  put  special  partnerships,  in  this  respect, 
upon  the  same  footing  with  corporations.  The  language 
of  the  section  is  carefully  worded,  so  as  to  exclude  cases 
of  fraud,  etc.,  and  not  to  deprive  the  creditor  of  the 
benefit  of  any  irregularity  subsequent  to  his  contract. 


ARTICLE   IV. 


When 
special 
partner- 
ship 
becomes 
general. 


ALTERATION  AND  DI8B0LUTI0N. 

Section  2507.  When  special  partnership  becomes  general. 
250S.  How  new  special  partners  may  be  admitted. 

2509.  Dissolution  of  special  partnerships.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

2507.  A  special  partnership  becomes  general  if^ 
within  ten  days  after  any  partner  withdraws  from  it, 
or  any  new  partner  is  received  into  it,  or  a  change  is 
made  in  the  nature  of  its  business  or  in  its  name,  a 
certificate  of  such  fact,  duly  verified  and  signed  by 
one  or  more  of  the  partnera,  is  not  filed  with  the 
County  Clerk  and  Recorder  with  whom  the  original 
certificate  of  the  partnerahip  was  filed,  and  notice 
thereof  published  as  is  provided  in  Article  I  of  this 
Chapter  for  the  publication  of  the  certificate. 

Note.— Stats.  1870,  p.  125,  Sec.  22. 
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2508.  New  special  partners  may  be  admitted  into  How  now 
a  special  partnership  upon  a  certificate,  stating  the  gf^^^JJ" 
names,  residences,  and  contributions  to  the  common  »<*™>"®<*- 
stock  of  each  of  such  partners,  signed  by  each  of  them, 

and  by  the  general  partners,  verified,  acknowledged, 
or  proved,  according  to  the  provisions  of  Article  I  of 
this  Cliapter,  and  filed  with  the  County  Clerk  and 
Recorder  with  whom  the  original  certificate  of  the 
partnership  was  filed. 

Note.— Stats.  1870,  p.  125,  Sec.  23. 

2509.  A  special  partnership  is  subject  to  dissolu-  DiMoiutio« 
tion  in.  the  same  manner  as  a  general  partnership,  l^{^^^' 
except  that  no  dissolution,  by  the  act  of  the  partners, 

is  complete  until  a  notice  thereof  has  been  filed  and  Notice. 
recorded  in  the  ofiice  of  the  County  Clerk  and  Re- 
corder with  whom  the  original  certificate  was  recorded, 
and  published  once  in  each  week,  for  four  successive 
weeks,  in  a  newspaper  printed  in  each  county  where 
the  partnership  has  a  place  of  business. 

Note. — Stats.  1870,  p.  125,  Sec.  24;  Ames  vs.  Down- 
ing, 1  Bradf.,  p.  321;  Parsons  on  Partnership,  p.  556. 

2510.  The  name  of  a  special  partner  must  not  be  The  name  ^ 

^  ^  of  a  epecial 

used  in  the  firm  name  of  partnership,  unless  it  be  SJ^^^i^J 
accompanied  with  the  word  "limited." 

Note.— Stats.  1870,  p.  125,  Sec.  25.  This  entire 
Chapter  was  adopted  in  1870,  by  our  Legislature,  from 
the  New  York  Civil  Code,  Vol.  2,  Title  X,  pp.  381-404, 
and  has  only  been  changed  in  language  and  divided 
into  Articles. 


CHAPTER  IV. 

MIKIl^a  PARTNERSHIPS. 

Section  2511.  When  a  mining  partnership  exists. 

2512.  Express  agreement  not  necessary  to  constitute. 

2513.  Profits  and  losses,  how  shared. 

2514.  Lien  of  partners. 

2515.  Mine — Partnership  property. 


exists. 
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Bbctioi?  2516.  Partnership  not  dissolved  by  sale  of  interest. 

2517.  Purchaser  takes,  subject  to  liens,  unless,  etc. 

2518.  Takes  with  notice  of  lien,  when. 

2519.  Contract  in  writing?,  when  binding. 

2520.  Owners  of  majority  of  shares  govern. 

When  a  2511.    A  mininff  partnerahip  exists  when  two  or 

mining  o    ir  x 

?fij°®'"  more  persons  who  own  or  acquire  a  mining  claim  for 
the  purpose  of  working  it  and  extracting  the  mineral 
therefrom  actually  engage  in  working  the  same. 

Note. — In  Skillman  vs.  Lachman,  23  Cal.,  p.  202,  it 
is  said: 

**  The  principal  point  raised  by  the  appellant  is,  that 
the  owners  of  the  claim  are  tenants  in  common  and  not 
partners;  that  Sprout  was  one  of  the  owners,  and  that 
one  co-tenant  cannot  bind  his  co-tenants  by  a  note 
given  in  the  name  of  the  company.  This  question  of 
the  relation  which  exists  between  persons  owning  sev- 
eral interests  in  a  mine,  and  engaged  in  working  the 
same,  is  a  very  important  one.  Whatever  may  be  the 
rights  and  liabilities  of  tenants  in  common  of  a  mine 
not  being  worked,  it  is  clear  that  where  the  several 
owners  unite  and  cooperate  in  working  the  mine,  then 
a  new  relation  exists  betw^een  them,  and,  to  a  certain 
extent,  they  are  governed  by  the  rules  relating  to  part- 
nerships. They  form  what  is  termed  a  mining  partner- 
ship,  which  is  governed  by  many  of  the  rules  relating 
to  ordinary  partnerships,  but  which  has  also  some  rules 
peculiar  to  itself— one  of  which  is  that  one  person  may 
convey  his  interest  in  the  mine  and  business,  without 
dissolving  the  partnership. — Ferreday  vs.Wightwick,  1 
Rues.  &  Mylne,  p.  49.  Still,  there  may  be  a  partner- 
ship in  the  working  of  a  mine,  subject  to  the  rules 
relating  to  an  ordinary  partnenihip  in  trade. — Story  on 
Part.,  Sec.  82.  And  this  relation  of  partnership  may 
be  constituted  either  by  express  stipulation  or  by  im- 
plication deduced  from  the  acts  of  the  parties. — Rockw. 
on  Mines,  p.  575.  But  in  the  case  of  an  ordinary  min- 
ing partnership,  something  more  will  be  required  to 
raise  the  presumption  of  liability  arising  from  persons 
holding  them&elves  out  to  the  world  as  partners  than 
would  be  necessary  in  the  case  of  an  ordinary  partner- 
ship. Such  persons,  in  the  absence  of  other  circum- 
stances, cannot  fairly  be  presumed  to  have  intended  to 
render  themselves  liable  to  all  the  consequences  of  a 
commercial  partnership. — Id.  The  same  author  con- 
cludes his  examination  of  this  question,  as  follows:  *  If 
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the  works  are  carried  on  by  persons  as  mere  owners  of 
land,  concurring  in  a  general  system  of  management 
for  their  common  benefit,  the  shares  of  each  person  will 
only  be  liable  for  his  individual  engagement  and  to  the 
payment  of  debts  contracted  by  himself,  or  his  author- 
ized agent,  without  interfering  with  the  shares  of  the 
other  tenants  in  common/ — Id.,  p.  679. 

"There  have  been  several  decisions  relative  to  the 
rights  and  liabilities  of  shareholders  in  mining  compa- 
nies to  the  public  and  among  themselves,  which  it  may 
be  well  to  examine.  In  the  case  of  Vice  vs.  Lady 
Anson,  7  B.  &  C,  p.  409,  which  was  an  action  for  goods 
sold  and  materials  furnished  for  working  a  mine,  in 
which  the  defendant  held  one  share,  evidenced  only  by 
a  certificate  issued  by  the  Secretary  of  the  company, 
the  plaintiff,  at  the  time  he  furnished  the  goods,  had  no 
knowledge  that  she  was  a  shareholder.  She  had  i>aid 
the  deposit  on  some  shares,  and  had  spoken  and  written 
of  herself  (in  private  letters)  as  a  shareholder  of  the 
company.  The  Judge  held  that  the  plaintiff  did  not 
actually  give  credit  to  the  defendant,  and  was  not  mis- 
led by  her,  and  that  she  never  held  herself  out  to  the 
world  as  a  partner,  and  therefore  she  could  only  be 
chargeable  on  the  ground  of  being  really  interested. 
The  fact  that  she  thought  she  had  an  interest  did  not 
make  her  interested;  and  he  held  that  the  certificate 
conveyed  no  interest  in  the  mine,  and  therefore  she 
was  not  liable.  The  correctness  of  this  decision,  that 
it  was  necessary  to  prove  a  conveyance  of  an  interest 
in  ^e  mine,  has  been  doubted. 

**  The  case  of  Dickinson  vs.  Valpy,  10  B.  &  C,  p. 
128,  was  an  action  by  an  indorsee  of  a  bill  of  exchange, 
drawn  and  accepted  by  a  mining  company,  against  the 
defendant  as  a  member  of  the  company.  The  defend- 
ant had  applied  for  and  obtained  shares  in  the  company, 
on  which  he  had  paid  several  installments.  The  busi- 
ness of  the  company  was  transacted  by  a  Board  of 
Directors,  and  the  bill  had  been  drawn  and  accepted 
in  pursuance  of  a  resolution  passed  by  them.  It  was 
held  necessary  for  the  plaintifiT  to  show  that  the  Direc- 
tors had  power  to  bind  the  shareholders  by  drawing 
bills  of  exchange;  and  for  that  purpose,  evidence 
should  have  been  given  of  the  nature  and  character  of 
the  business  of  the  company,  to  show  that  in  order  to 
carry  into  efifect  the  purposes  for  which  it  was  instituted* 
the  drawing  and  accepting  of  bills  was  necessary,  or 
to  show  from  the  practice  of  similar  companies  that  it 
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was  usual  to  draw  such  bills.  It  was  also  held,  that 
although  in  ordinary  tiading  partnerships  the  law  im- 
plied that  one  partner  had  power  to  bind  another  by 
drawing  and  accepting  bills,  3'^et  that  rule  did  not  apply 
to  mining  partnerships,  without  showing  that  it  was 
necessary  to  carry  on  its  business. 

"In  Judson  vs.  Bourne,  6  M.  &  W.,  p.  461,  it  was 
held  that  the  members  of  a  mining  company  have 
authority  by  law  (in  the  absence  of  any  proof  of  a 
more  limited  authority)  to  bind  each  other  by  dealing^ 
on  credit  for  the  purpose  of  working  the  mines,  if  that 
appears  to  be  necessary  or  usual  in  the  management  of 
the  mines.    In  Hawtayne  vs.  Bourne,  7  M.  &  W.,  p. 
595,  the  managing  agent  of  the  mining  company  had 
borrowed  •  money  from  a  bank  to  pay  debts  due  to 
laborers  who  had  levied  distress  warrants  upon  the 
materials  of  the  mine,  and  it  was  held  that  there  was 
no  rule  of  law  that  such  an  agent  could,  even  in  case 
of  an  emergency  suddenly  arising,  raise  money  and 
pledge  the  credit  of  his  principals  for  its  repayment; 
that  the  authority  of  the  agent  was  only  that  he  should 
conduct  and  carry  on  the  affairs  of  the  mine  in  the 
usual   manner,  and    there  was    no  proof  of  express 
authority  to  borrow  money,  or  that  it  was  necessary 
in  the  ordinary  course  of  the  undertaking. 

"A  joint  stock  company  was  formed  to  work  a  mine, 
in  which  the  defendant  became  a  shareholder,  and  took 
part  in  its  proceedings.  The  prospectus,  issued  on  the 
formation  of  the  company,  stated  that  all  supplies  for 
the  mine  were  to  be  purchased  at  cash  prices,  and  no 
debt  was  to  be  incurred;  and  the  scrip  certificates  also 
bore  an  indorsement  to  the  same  effect.  The  plaintiff 
supplied  goods  for  the  necessary  working  of  the  mine, 
on  the  order  of  a  resident  agent  appointed  by  the 
Directors  to  manage  the  mine,  which  was  the  custom- 
ary course  in  such  concerns.  Meld:  that  the  defendant 
was  liable  to  the  plaintiff  for  the  price  of  such  goods, 
notwithstanding  the  statements  in  the  prospectus  and 
certificates,  unless  it  were  shown  that  the  agent  had,  in 
fact,  no  authority  from  the  defendant,  and  that  the 
plaintiff  had  notice  thereof. — Hawkin  vs.  Bourne,  8  M. 
&  W.,  p.  703. 

"  Where  a  defendant  is  charged  with  a  debt  in  an 
action  for  work  and  labor  as  a  partner  in  a  mining 
company,  but  is  not  shown  to  have  either  contracted 
euch  debt  personally  or  represented  himself  to  the 
plaintiff  as  a  partner,  the  fact  of  his  having  been  part- 
ner may  nevertheless  be  shown  by  evidence  short  of 
strict  proof  that  he  had  executed  a  deed  of  copartner- 
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ship,  or  was  legally  interested  in  the  mine.  The  fact 
may  be  proved  by  his  admission  made  before  or  after 
the  debt  was  incurred. — Ralph  vs.  Harvey,  1  Q.  B.,  p. 
845.  One  of  several  co-adventurers  in  a  mine  has  not, 
as  such,  any  authority  to  pledge  the  credit  of  the  gen- 
eral body  for  money  borrowed  for  the  purposes  of  the 
concern.  And  the  fact  of  his  having  the  general 
management  of  the  mine  makes  no  difference,  in  the 
absenco  of  circumstaftes  ^m  which  an  implied  au- 
thority for  that  purpose  can  be  inferred. — Ricketts  vs. 
Burnett,  4  Q.  B.,  p.  686. 

"  Such  is  the  uncertainty  of  mining  operations  that 
few  are  willing  to  risk  all  their  means  in  such  under- 
takings; and  it  is  therefore  customary  for  a  number  of 
persons  to  unite  in  the  enterprise;  and  often  the  interests 
owned  by  each  differ  greatly  in  amount,  according  as 
each  is  able  to  furnish  means,  or  is  willing  to  take  the 
risk.  As  a  general  rule,  it  is  impracticable  for  each 
proprietor  to  work  his  interest  in  the  mine  separate 
from  the  others;  hence  arises  the  necessity  for  an 
organization  of  some  kind  to  work  the  mine,  such  as  a 
corporation,  joint  stock  company,  or  mining  partner- 
ship. The  company  in  the  present  case  is  one  of  the 
latter  class.  As  each  owner  has  a  right  to  sell  and 
convey  his  interest  at  any  time,  and  as,  in  ordinary 
partnerships,  such  sale  would  dissolve  the  partnership, 
and  compel  a  winding  up  and  settlement  of  the  busi- 
ness, which  would  be  most  disastrous  to  a  mining 
enterprise,  it  has  become  an  established  principle  that 
such  sale  does  not  dissolve  a  mining  partnership,  but 
it  continues  on  as  before.  Such  a  radical  change  in 
the  law  of  partnership  necessitates  other  changes.  One 
result  is,  that  new  members  are  thus  introduced  into 
the  company  without  the  consent,  and  often  against  the 
wishes  of  the  other  members;  and  it  would  be  most 
unjust  to  subject  each  proprietor  to  personal  liabilities, 
which  might  sweep  away  all  his  property,  created 
against  his  consent,  by  those  who  became  members 
against  his  wishes.  Hence  arises  the  necessity  of  estab- 
lishing new  rules  for  such  partnerships,  differing  from 
those  regulating  ordinary  partnerships,  especially  those 
relating  to  the  power  of  any  one  member,  or  a  majority 
of  the  members,  or  of  the  Superintendent  or  managing 
agent,  to  make  contracts  binding  upon  the  company  or 
its  members,  and  also  regulating  the  extent  and  nature 
of  the  liability  of  each  proprietor  for  the  company  debts, 
as  between  themselves  and  third  persons.  The  rules 
regulating  ordinary  partnerships  will,  to  some  extent, 
form  a  proper  guide,  but  do  not  necessarily  deteimino 
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theso  questions.  It  is  impossible  to  lay  down  a  perfect 
code  of  rules  upon  this  subject:  but,  like  other  legal 
rules,  they  must  be  settled  as  they  arise  in  cases  requir- 
ing their  determination.  Such  rules  must  be  governed 
by  the  peculiar  condition  and  circumstances  of  the 
country,  and  must  be  founded  upon  sound  principles  of 
justice,  and  such  as  will  protect  the  rights  of  individual 
proprietors  against  the  unauthorized  acts  of  others,  and 
at  the  same  time  properly  secure  the  claims  of  creditors 
and  insure  the  successftil  working  of  the  mine. 

"  In  the  present  case  it  appears  that  the  defendant, 
Lachman,  for  a  long  time  prior  and  up  to  June  twenty- 
fiilh,  eighteen  hundred  and  fifty-eight,  held  a  mortgage 
on  the  interest  in  the  mine  of  one  Prior;  that  on  that 
day  he  took  a  conveyance  of  that  interest  in  satisfaction 
of  the  mortgage,  and  conveyed  the  same  interest  to  one 
of  the  defendants.  Sprout,  on  the  twenty-eighth  day  of 
June,  and  received  a  mortgage  on  Sprout^s  interest  in 
the  mine  to  secure  the  payment  of  the  purchase  money. 
Thh  appears  to  be,  in  fact,  all  the  interest  he  had;  but 
it  was  proved  that  both  prior  to  and  after  the  date  of 
the  note,  which  was  dated  June  twentieth,  he  admitted 
to  two  persons,  one  of  whom  was  a  brother  of  the  plain- 
tiff, and  who  delivered  most  of  the  lumber,  that  he 
owned  an  interest  in  the  mine.    It  does  not  appear  that 
any  of  these  statements  of  Lachman  were  the  means  of 
inducing  the  plaintiff  to  sell  or  deliver  the  lumber. 
These  statements  of  the  defendant,  Lachman,  do  not 
operate  as  an  estoppel  u]X)n  him,  unless  it  appears  that 
the  plaintiff  was  induced  thereby  to  sell  and  deliver  the 
lumber  to  the  company.    Neither  the  evidence  nor  the 
findings  of  the  Court  contain  any  facts  or  evidence 
establishing  this  point. 

**  But  there  is  still  a  more  important  objection  to  the 
findings  and  Judgment  in  this  case.  There  was  no  evi- 
dence of  any  authority  having  been  given  by  the  com- 
pany, or  Lachman,  to  Sprout,  a  member  of  the  company 
and  the  managing  agent  or  foreman,  to  execute  a  prom- 
issory note  in  the  name  of  and  binding  the  company 
for  the  indebtedness  due  the  plaintiff,  or  any  general 
authority  to  that  effect.  In  fact,  several  members, 
including  Lachman,  testified  that  they  never  gave  him 
any  such  authority.  It  is  clear  that  the  law  does  not, 
in  the  case  of  mining  partnerships,  imply  any  such 
authority  either  to  a  member  of  such  partnership  or  to 
its  managing  af^ent.  In  this  respect  the  rule  of  law  is 
difi!erent  from  that  of  ordinary  commercial  partner- 
ships. It  was  clearly  the  duty  of  the  plaintiff  to  prove 
that  the  person  executing  the  note  in  the  name  of  the 
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company  had  power  and  authority  to  do  so.  He  might 
have  had  power  to  purchase  the  lumber  for  the  use  of 
the  mine,  but  that  is  very  different  from  authorizing  him 
to  execute  a  note  in  the  name  of  the  company,  bearing 
interest  at  the  rate  of  three  per  cent  per  month.  In 
this  case  the  County  Court  failed  to  draw  the  proper 
distinction  between  the  liability  of  members  of  a  min- 
ing partnership  and  ordinary  trading  partnerships,  and 
in  this  it  erred." 

See,  also,  Burt  vs.  Duryea,  28  Cal.,  p.  569;  Dough- 
erty vs.  Creary,  30  Cal.,  p.  290;  Settembre  vs.  Putnam, 
30  Cal.,  p.  490;  McConnel  vs.  Denver,  35  Cal.,  p.  369; 
Bradley  vs.  Harkness,  26  Cal.,  p.  77. 

2512.  An  express  agreement  to  become  partners  Express 

agreement 

or  to  share  the  profits  and  losses  of  mining  is  not  not 

i  o  necessary 

necessary  to  the  formation  or  existence  of  a  mining  conetitute. 
partnership.     The  relation  arises  from  the  ownership 
of  shares  or  interests  in  the  mine  and  working  the 
same  for  the  purpose  of  Extracting  the  minerals  there- 
from. 

Note.— Duryea  vs.  Burt,  28  Cal.,  p.  669. 

2513.  A  member  of  a  mining  partnership  shares  Profits  and 
m  the  profits  and  losses  thereof  m  the   proportion  shared. 
which  the  interest  or  share  he  owns  in  the  mine  bears 
to  the  whole  partnership  capital  or  whole  number  of 
shares. 

Note. — Duryea  vs.  Burt,  28  Cal.,  p.  669. 

2514.  Each  member  of  a  mining  partnership  has  Lienor 

partners. 

a  lien  on  the  partnership  property  for  the  debts  due  i 

the  creditors  thereof,  and  for  money  advanced  by  him  I 

for  its  use.     This  lien  exists  notwithstanding  there  is 
an  agreement  among  the  partners  that  it  must  not. 

Note.— Duiyea  vs.  Burt,  28  Cal.,  p.  569. 

2515.  The  mining  ground  owned  and  worked  by  Mine- 
partners  in  mininjs:,  whether  purchased  with  partner-  ship 
ship  funds  or  not,  is  partnership  property.  « 

Note.— Duryea  vs.  Burt,  28  Cal.,  p.  569. 

2516.  One  of  the  partners  in  a  mining  partnership 
may  convey  his  interest  in  the  mine  and  business  with- 
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out  dissolving  the  partnership.  The  purchaser,  from 
the  date  of  his  purchase,  becomes  a  member  of  the 
partnership. 

Note. — Duryea  vs.  Burt,  28  Cal.,  p.  669. 

2517.  A  purchaser  of  an  interest  in  the  mining 
ground  of  a  mining  partnership  takes  it  subject  to  the 
Hens  existing  in  favor  of  the  partners  for  debts  due  all 
creditors  thereof,  or  advances  made  for  the  benefit  of 
the  partnership,  unless  he  purchased  in  good  faith,  for 
a  valuable  consideration,  without  notice  of  such  lien. 

Note. — Duryea  vs.  Burt,  28  Cal.,  p.  569. 


Takes  with       2518.     A  purchaser  of  the  interest  of"  a  partner  in 

notice  of  *■ 

lien,  when,  a  mine  when  the  partnership  is  engaged  in  working 
it,  takes  with  notice  of  all  liens  resulting  from  the 
relation  of  the  partners  to  each  other  and  to  the  cred- 
itors of  the  partnership. 

Note.— Duryea  vs.  Burt,  28  Cal.,  p.  569. 

25 1 0.  Xo  member  of  a  mining  partnership  or  other 
agent  or  manager  thereof  can,  by  a  contract  in  writing, 
bind  the  partnership,  except  by  express  authority  de- 
rived from  the  members  thereof. 

Note. — Lachman  vs.  Skillman,  23  Cal.,  p.  199;   see 
Dote  to  Sec.  2511. 

2520.  The  decision  of  the  members  owning  a 
majority  of  the  shares  or  interests  in  a  mining  partner- 
ship binds  it  in  the  conduct  of  its  business. 

Note. — Dougherty  vs.  Creary,  30  Cal.,  p.  290. 


Contract 
in  writing, 
when 
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INSURANCE. 


Chapter    I.  Insurance  in  General. 
II.  Marine  Insurance, 
in.  Fire  Insurance. 
IV.  Life  and  Health  Insurance. 


CHAPTERS. 

INSURANCE   IN   GENERAL. 

Abticls    I.  Definition  of  Insurance. 
II.  "What  mat  be  Insured. 
III.  Parties. 
lY.  Insurable  Interest. 
V.  Concealment  and  Bepresentation. 
VI.  The  Policy. 
VII.  Warranties. 
VIII.  Premiums. 
IX.  Loss. 

X.  Notice  of  Loss. 
XI.  Double  Insurance. 
XII.  Reinsurance. 


AETICLB  I. 

definition  of  insurance. 
Section  2527.  Insurance,  what. 

2627.     Insurance  is  a  contract  whereby  one  under-  ineurance, 

what. 

takes  to  indemnify  another  against  loss,  damage,  or 
liability,  arising  from  an  unknown  or  contingent  event. 

Note. — In  England  it  is  held  that  life  insurance  is 
not  a  contract  of  indemnity. — Dalby  vs.  India  Lii^ 
Assurance  So.,  15  C.  B.,  p.  365.  But  a  late  decision 
in  the  State  of  New  York,  Euse  vs.  Mut.  Benefit  Ins. 
Co.,  23  N.  Y.,  p.  516,  sustains  the  text.  The  contract 
of  insurance   (other  than  of  life  and  health)   does 
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not  cover  injuries  which  must  inevitably  occur,  even 
thoufi^h  tlie  parties  do  not  know  that  they  are  inevita- 
ble.— Paterson  vs.  Harris,  1  Best  &  Sm.,  p.  336.  1 
Phil.  Ins.,  Sub.  Sec.  1,  defines  insurance  as  **  a  con- 
tract whereby," for  a  stipulated  consideration,  one  party 
undertakes  to  indemnify  the  other  against  damage  or  loss 
on  a  certain  subject  by  certain  perils;**  and  in  Note  1, 
id.,  it  is  said  that  Mr.  Duer  (Mart.  Ins.,  Vol.  1,  p.  59) 
*'  considers  the  amount  insured  to  be  an  essential  part 
of  the  contract;  but  I  do  not  see  anything  to  prevent 
an  insurance  without  any  limitation  of  the  amount. 
Other  contracts  of  indemnity  areTrequently  made  with- 
out such  limitation.'*  '*  An  indemnity  must  be  stipu- 
lated for." — Flannegan  vs.  Camden  Mut.  Ins.  Co.,  1 
Dutch.,  N.  J.,  p.  606;  see,  also.  Commonwealth  Ins.  Co. 
vs.  Sennett,  37  Penn.  St.,  p.  206.  All  the  elementary- 
writers,  including  Duer,  Phillips,  and  Parsons,  in  the 
commencement  of  their  valuable  works,  discuss  more  or 
less  the  origin  and  practice  of  insurance,  more  particu- 
larly as  connected  with  commerce,  which  is  not  con- 
sidered of  sufficient  importance  to  be  here  more  than 
referred  to.  The  tendency  of  capital,  in  the  present 
day,  to  seek  profit  in  the  business  of  insurance  is  greater 
than  at  any  previous  period  in  the  history  of  our 
country.  It  is  the  opinion  of  some  that  this  does  less 
to  aid  and  assist,  than  to  demoralize  trade  and  com- 
merce, and  argue  that  recent  developments  are  not 
encouraging  to  the  wise  lawmaker  to  much  further 
extend  the  facilities  for  such  investments.  The 
disposition  to  protect  capital  invested  in  the  pro- 
ductive pursuits  of  the  country,  by  insurance,  is 
undoubtedly  commendable;  but  should  it  be  so  far 
protected  and  encouraged  as  to  decrease  popular  inter- 
est in  material  wealth?  At  all  events,  the  rapid  growth 
of  the  business  of  insurance,  and  its  universality — inter- 
esting all  classes  of  the  population  as  it  does — gives 
rise  to  an  absolute  necessity  that  all  should  be  able  to 
understand  thoroughly  the  relations,  liabilities,  and 
obligations  existing  upon  the  assumption  of  the  posi- 
tions of  *  *  insured  **  and  "  insurer."  These  observations 
disclose  the  importance  of  this  branch  of  the  Civil  Code. 


ARTICLE   II. 

WHAT  HAY   BE  INSURED. 

Sscnoir  2531.  What  events  may  be  insured  against. 

2532.  Insurance  of  lottery  or  lottery  prize  unauthorized. 
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Section  2533.  Usual  kinds  of  insurance. 
2534.  All  subject  to  this  Chapter. 

2531.  Any  contingent  or  unknown  event,  whether  what 

**  ^  events  mar 

past  or  future,  which  maj^  damnify  a  pereon  having  an  ^^^•^ 
insurable  interest,  or  create  a  liability  against  him, 
may  be  insured  against,  subject  to  the  provisions  of 
this  Chapter. 

Note. — Coggshall  vs.  American  Ins.  Co.,  3  "Wend., 
p.  283;  1  Phillips  Ins.,  Sub.  Sec.  2.  "  The  property  or 
rights  of  the  assured  in  respect  to  which  he  is  liable  to 
loss  is  the  subject  or  insurable  interesty 

I 

2532.  The  .preceding  section  does  not  authorize  insurance 

^  ®  of  lottery 

an  insurance  for  or  against  the  drawing  of  any  lottery,  or  lottery 
or  for  or  against  any  chance  or  ticket  in  a  lottery  draw-  j*,^*****^ 
ing  a  prize. 

NoTK.— Const.,  Art.  IV,  Sec.  27;  Stats.  1861,  p.  229, 
Sec.  8. 

2533.  The  most  usual  kinds  of  insurance  are:  Uauai 

kinds  of 

1.  Marine  insurance;  inauranae. 

2.  Fire  insurance; 

3.  Life  insurance; 

4.  Health  insurance;  and, 

5.  Accident  insurance. 

Note.— See  Title  II,  Part  IV,  Division  First  of  this 
Code,  ante.  Health  and  accident  insurance  are  author- 
ized by  the  law,  and  are  governed  by  this  Chap- 
ter, as  also  insurance  of  the  lives  of  animals,  compa- 
nies being  authorized  to  be  formed  therefor  by  Sec. 
286,  Subd.  2,  ante. 

2534.  All  kinds  of  insurance  are  suhject  to  the  Aiifabject 
provisions  of  this  Chapter.  Chapter. 

NoTi. — And  are  also  subject  to  the  provisions  of 
Art.  XVI,  Chap.  Ill,  Part  III, "  of  the  Government 
of  the  State,*'  Political  Code,  "Insurance  Commis- 
sioner." 
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ARTICLE  m. 


tioD  of 
parties. 


Who  may 
iiuare. 


PARTIES  TO  THE   CONTRACT. 

Section  2538.  Designation  of  parties. 

2539.  "Who  may  insure. 

2540.  "Who  may  be  insured. 

2541.  Assignment  to  mortgagee  of  thing  insured. 

2542.  New  contract  between  insurer  and  assignee. 

2638.  The  person  who  undeii:akes  to  indemnify 
another  by  a  contract  of  insurance  is  called  the  insurer, 
and  the  person  indemnified  is  called  the  insured. 

Note.— 1  Phillips  Ins.,  Sub.  Sec.  2.  "Tlie  party 
undertaking  to  make  the  indemnity  is  called  the  insurer 
or  undenvriter;  the  party  to  be  indemnified  the 
assured  or  insured,^*  As  underwriting  is  not  practiced 
in  this  State,  the  term  "underwriter*'  is  not  used  in 
this  Code. 

2589.  Any  one  capable  of  making  a  contract  may 
be  an  insurer,  subject  to  the  restrictions  imposed  by 
special  statutes  upon  foreign  corporations,  non-resi- 
dents, and  others. 

Note. — The  restrictions  alluded  to  are  found  in  the 
references  made  in  the  notes  to  Sees.  2533,  2534,  in  the 
Pol.  Code,  and  this  Code,  ante,  under  the  Titles  "  Cor- 
porations '*  and  "  Insurance  Commissioner." 


Who  may 
be  insured. 


2540, 
insured. 


Any  one  except  a  public  enemy  may  be 

Note.— 1  Phil.  Ins.,  Sub.  Sec.  223.  "  It  being  illegal 
to  buy  of  public  enemies,  or  to  sell  to  them,  or  contract 
with  them,  the  goods  and  ships  and  any  other  subjects 
of  insurance  embarked  in  such  intercourse,  or  di^stinud 
to  it,  or  to  be  derived  from  it,  become  affected  by  the 
prohibition.  Property  or  interests  so  employed  or  so 
situated  cannot  lawfully  be  protected  by  insurance.*' — 
Le  Guidon,  Chap,  2,  Arts.  2  and  5;  The  Joseph, 
1  Gall.  C.  C,  p.  545;  The  Rapid,  8  Cranch,  p. 
155;  and  see  3  Kent  Com.  (5  ed.),  p.  253;  1  Emer., 
Chap.  4,  Sec.  9;  Consulat  do  La  Mar.,  C,  p.  344; 
Poth.  des  Ass.,  N.  95;  Tlie  Eenrom,  2  C.  Rob., 
p.  1.  Such  a  contract  or  trade  is  not  excused  on 
the  ground  of  mistake  or  ignorance,  any  more  than 
any  other  contravention   of  law. — The  Exi)edit  Van 
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Rotterdam,  1  C.  Rob.,  p.  205a/  1  Phil.  Tne.,  Sub. 
Sec.  146.  *'  Insurance  is  not  distinguished  from 
other  contracts,  in  respect  to  the  ability  of  the  par- 
ties to  contract.**  Any  one  capable  of  binding  him- 
self by. a  contract  may  be  an  insurer;  and  in  general 
any  person  having  an  insurable  interest  become  "as- 
sured," or  as  it  is  termed  in  this  Code,  "insured." 
It  may  be  as  well  here  to  remark  that  by  text  writers 
^^assured^^  for  '''' insured,^^  and  ^^ assurer ^^  for  "  in- 
surer  "  are  used  indifferently. 

2541.  Where  a  mortgagor  of  property  eflfects  in-  Assign- 
surance  in  his  own  name,  providing  that  the  loss  shall  ^^J^®* 
be  payable  to  the  mortgagee,  or  assigns  a  policy  of  '^^^^ 
insurance  to  the  mortgagee,  the  insurance  is  deemed 

to  be  upon  the  interest  of  the  mortgagor,  who  does 
not  cease  to  be  a  party  to  the  original  contract,  and 
any^  act  of  his  which  would  otherwise  avoid  the  insur- 
ance will  have  the  same  effect,  although  the  property 
is  in  the  hands  of  the  mortgagee. 

Note. — Bergen  vs.  Builders'  Insurance  Co.,  28  Cal., 
p.  541;  Grosvenor  vs.  Atlantic  Fire  Ins.  Co.,  17  N.  Y., 
p.  391;  Buffalo  Steam  £ng.  Works  vs.  Sun  Mutual 
Ins.  Co.,  id.,  p.  401;  Bidwell  vs.  Northumberland 
Ins.  Co.,  19  id.,  p.  179.  The  assent  of  the  insurer  is 
required,  in  order  to  transfer  a  policy  of  insurance  to 
the  assignee  of  the  insured  property,  whether  it  is  so 
stipulated  in  the  policy  or  not;  so  held  in  the  Califor- 
nia case  supra.  An  assip^nment  of  the  policy  itself 
vests  the  right  to  insurance  money  in  the  assignor. — 
Id.  Mortgagor  has  insurable  interest;  so,  also,  the 
owner  of  property  pledged  or  subject  to  lien,  to  its  full 
■value. — 1  Phil.  Ins.,  Sub.  Sec.  286,  and  cases  cited  in 
Note  6.  So  has  a  trustee,  to  its  full  value. — Sub.  Sec, 
288,  id.  So  has  a  mortgagee,  to  value  of  his  claim. — 
Sub.  Soc.  289,  id.  A  policy  made  by  order  of  the  mort- 
gagor does  not  inure  to  the  benefit  of  the  mortgagee  or 
pledgee,  unless  it  is  expressed  to  be  for  his  benefit,  and 
authorized  or  adopted  by  him,  or  is  assigned  to  him 
by  a  valid  assignment. — 1  Phil.  Ins.,  Sub.  Sec.  296. 
Agreeing  to  and  effecting  an  insurance  for  the  benefit 
of  another  having  an  insurable  interest  is  an  equitable 
assignment  of  the  policy.— Id.,  Sub.  Sec.  91. 

2542.  If  an  insurer  assents  to  the  transfer  of  an 
insurance  from  a  mortgagor  to  a  mortgagee,  and,  at 
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Noir  the  time  of  his  assent,  imposes  further  oblisratioiis  on 

contract  ?         jt  o 

insuier  Md  ^^^  assignee,  making  a  new  contract  with  him,  the  act« 
a88igno6.      ^f  ^Yie  mortgagor  cannot  affect  his  rights. 

Note. — 1  Phil.  Ins.,  Sub.  Sec.  76. — Bolides  of  in- 
Burance  in  their  usual  form,  whether  marine,  fire,  or 
life,  are  not  negotiable  nor  subject  to  be  assigned  witlv- 
out  the  consent  of  the  insurers^  so  as  to  give  the  as- 
signee a  right  to  prosecute  claims  upon  them  in  his  own 
name  as  he  may  on  an  assigned  bill  of  lading. — Car- 
roll vs.  Boston  Mar.  Ins.  Co.,  8  Mass.,  p.  515;  Loring 
vs.  Manuf.  &  Ins.  Co.,  8  Gray,  Mass.,  p.  28.  In  Mary- 
land it  is  held  that  a  life  policy  being  a  chose  in  action 
is  assignable  by  Stat.  1829,  Chap.  51. — N,  Y.  Life  Ins. 
Co.  vs.  Flack,  3  Md.,  p.  341.  It  is  a  frequent  provision 
(in  a  policy)  that  in  case  of  the  assignment  of  the 
policy  without  the  consent  of  the  insurer  it  shall  be 
void. — 1  Phil.  Ins.,  Sub.  Sec.  47.  An  alteration  in  the 
contract  is  usually  made  by  indorsement  on  the  policy, 
signed  by  the  insurers.  A  contract  varj'ing  the  policy 
is  as  solemn  an  act  as  the  contract  of  insurance  itself, 
and  so  is  its  cancellation,  whether  it  be  by  indorsement 
or  by  a  separate  instrument. — 1  Phil.  Ins.,  Sub.  Sec. 
109,  et  seq.  The  provision  of  the  text  follows  the 
general  rule  governing  the  alteration  of  the  policy  as 
laid  down  immediately  supra,  which  extends  to  the 
imposition  of  further  obligations,  and  is  but  another 
name  for  alteration  of  the  contract. 


ARTICLE  IV. 


IN8TJBABLE   INTEREST. 


Section  2546.  Insurable  interest,  what. 

2547.  In  what  may  consist. 

2548.  Interest  of  carrier  or  depositary. 

2549.  Mere  expectancies. 

2550.  Measure  of  interest  in  property. 

2551.  Insurance  without  interest,  illegal. 

2552.  When  interest  must  exist. 

2553.  Effect  of  transfer. 
2564.  Transfer  after  loss. 

2555.  Exception  in  the  case  of  several  subjects  in  one  policy. 

2566.  In  case  of  the  death  of  the  insurer. 

2557.  In  the  case  of  transfer  between  co-tenants. 
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2546.     Every  interest  in  property,  or  any  relation  insurable 
thereto,  or  liability  in  respect  thereof,  of  such  a  nature  ^*»»*- 
that  a  contemplated  peril  might  directly  damnify  the 
insured,  is  an  insurable  interest. 

Note. — 1  Phil.  Ins.,  Sub.  Sec.  2,  referred  to  in  first 
note  to  the  first  Art.  of  this  Title,  gives  a  definition  of 
an  insurable  interest,  which  is  in  accord  with  the  text. 
The  matters  embodied  in  the  term  ^*  insurable  interest'' 
are  considered  at  great  length  by  writers  generally. — I 
Phil.  Ins.,  Sub.  Sees.  172  to  378  inclusive.  It  may  be 
here  simply  remarked  that:  **It  is  essential  to  every 
contract  of  insurance  that  the  insured  has  an  interest  at 
risk.  If  he  has  no  interest,  or  if  his  interest  is  not  at 
risk  he  can  be  liable  to  no  less,  and  accordingly  there 
is  nothing  against  which  the  insurer  can  agree  to 
indemnify  him." — Sweeney  vs.  Franklin  F.  Ins.  Co. 
29  Penn.  St.,  p.  337;  3  Kent's  Com.  (7th  ed.),  p.  329 
(o.  p.  262). 

Of  Insurable  Interests.  —  "The  assured  must 
have  a  lawful  interest  subsisting  at  the  time  of  the  loss 
in  the  subject  insured  to  entitle  him  to  recover  upon  his 
policy.  That  interest  may  be  absolute  or  contingent, 
legal  or  equitable.  It  may  exist  in  him,  not  only  as 
absolute  owner,  but  also  in  the  character  of  mortgagor 
or  mortgagee,  borrower,  or  lender,  consigner,  fkctor,  or 
agent,  and  may  arise  from  profits,  freight,  or  commis- 
sions, or  other  lawful  business."  The  subject  is  then 
divided  into  the  following  heads:  1.  Illicit  trade;  2. 
Contraband  of  war;  3.  Seaman's  wages;  4.  Freight, 
profits,  and  commissions;  5.  Open  and  valued  policies; 
6.  Wager  policies.  Of  course,  this  is  on  the  subject  of 
marine  insurance.  Life  insurance  treated  under  its 
appropriate  head,  as  also  marine  and  fire,  contain  ample 
references  on  this  subject.  One  may  insure  the  life  or 
liberty  of  a  freeman,  although  a  freeman  cannot  be 
8aid  to  have  a  pecuniary  value,  nor  can  another  have 
any  directly  salable  or  assignable  right  of  property  in 
his  life  or  liberty.— 1  Phil.  Ins.,  Sub.  Sec.  173.  In  that 
which  follows  in  this  note,  there  are  enumerated 
many — 

Other  Insurable  Interests. — Loans  on  bottomry 
and  respondentia,  though  themselves  a  species  of  in- 
surance, yet  may  be  the  subjects  of  insurance,  as  they 
are  an  interest  exposed  to  perils  of  the  sea. — See  1 
Aniould,  p.  36,  and  cases  cited  in  notes.  It  is  essential 
to  every  contract  of  insurance  that  the  insured  has  an 
interest  at  risk.    It  is  not  requisite,  however,  that  the 
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thing  insured  should  be  a  species  of  property  subject  to 
pK)ssession  or  tradition,  or  tliat  the  interest  should  be 
that  of  absolute  ownership,  or  that  the  subject  should 
be  such  as  to  have  what  is  properly  called  a  vcUtte  or 
price,  or  be  capable  of  being  assigned.    A  person  hav- 
ing possession  of  a  vessel  under  a  disputed  title. — See 
Prierson  vs.  Brenha,  5  La.  Ann.,  p.  540.    One  having 
given  a  bond  for  the  purchase  of  a  vessel  has  an  insur- 
able interest  in  the  freightage. — Simmes  vs.  Mar.  Ins. 
Co.,  2  Cranch,  C.  C,  p.  618;  so,  also,  one  under  con- 
tract to  sell  vessel. — Stuart  vs.  Columbian  Ins.  Co.,  2 
Cranch,  C.  C,  p.  442.    Purchaser  who  is  liable  for  the 
price  of  goods  has  an  insurable  intert^st  though  the 
vendor  has  a  lien  upon  them  for  the  exercise  of  his 
right  of  stoppage  in  transitu. — But  see  Clay  vs.  Har- 
rison, 1  Lloyd  &  W.,  p.  104,  and  authorities  cited 
therein  by  counsel;  Stanton  vs.  Eager,  16  Pick.,  p.  467; 
Jordan  vs.  James,  5  Ohio,  p.  88;  Feise  vs.  "Wray,  3 
East,  p.  93;  Newhall  vs.  Vargas,  15  Me.,  p.  93,  and 
cases  cited;  Kymer  vs.  Suwercropp,  1  Campb.,  p.  109; 
Story  on  Sales,  Chap.  11,  Sec.  320.    The  stoppage  of 
the  goods  in  transitu  cannot  operate  as  a  revendication 
without  consent  of  the  vendee.    This  seems  to  be  borne 
out  by  the  cases  last  cited.    Tlie  vendee  therefore  has 
an  insurable  interest  in  the  goods  to  their  full  value 
after  as  well  as  before  their  stoppage  in  transitu  by  the 
vendor.    Policies  have  frequently  been  made  in  refer- 
ence to  future  interests,  but  the  property  must  vest  in. 
the  insured  before  the  loss  happen  else  he  cannot  re- 
cover.— See  Rowley  vs.  Bigelow,  12  Pick.,  p.  307.    A 
valid  executory  contract  for  a  thing  gives  an  insurable 
interest  in  it. — Kider  vs.  Ocean  Ins.  Co.,  20  Pick.,  p. 
259.    The  share  of  a  sailor  in  the  prospective  catchings 
of  a  fishing  voyage  is  said  to  give  his  assignee,  after 
the  sailor  has  embarked  on  the  voyage,  an  interest 
sufficient  for  insurance,  whether  the  sailor  could  do  so 
or  not.    It  is  said  that  **  the  seaman  may  insure  his 
share  in  the  catchings  after  they  are  on  board,  but  it  is 
doubtful  whether  he  can  insure  above  the  amount  real- 
ized since  his  share  of  the  prospective  catchings  is  in 
the  nature  of  wages  to  be  earned. — See  interesting  case 
of^Hancox  vs.  Fishing  Ins.  Co.,  3  Sumn.  C.  C,  p. 
132,  cited;   also,  in  Phillips  Ins.,  Sub.  Sec.  182.    A 
mere  contingent  expectation  does  not  give  an  insurable 
interest.    Thus  a  verbal  promise,  not  legally  binding, 
does  not  give  an  insurable  interg^t  in  the  thing  prom- 
ised.— Stockdale  vs.  Dunlop,  6  Mees.  &  W.  Exch.,  p. 
224.    Nor  does  a  contract  forfeited  by  non-compliance 
with  conditions  give  an  insurable  interest  in  the  thing 


Civil  Codb.  185 

contracted  for. — Brown  vs.  Williams,  28  Me.,  p.  252. 
"Mere  expectation.*' — See  Devaux  vs.  Steele, 6  Bingh. 
N.  C,  p.  358.  Betrospective  insurance  is  a  matter  of 
common  practice  when  neither  party  kndWs  whether 
or  not  a  loss  has  happened;  it  is  generally  provided  for 
by  the  words  "  lost  or  not  lost."  There  must  always 
be  a  subsisting  interest  at  the  time  of  the  loss  in  order 
to  give  the  insured  a  claim  against  the  insuror  or  under- 
writer. — Carroll  vs.  Boston  Mar.  Ins.  Co.,  8  Mass.,  p. 
515;  Copeland  vs.  Mercantile  Ins.  Co.,  6  Pick.,  p.  198; 
Murdock  vs.  Chenango  Ins.  Co.,  2  N.  Y.,  p.  210;  Barr 
vs.  Gibson,  5  Mees.  &  W.  Exch.,  p.  390;  Howard  vs. 
Albany  Ins.  Co.,  3  Denio,  p.  301;  "Wilson  vs.  Trum- 
bull, etc.,  Ins.  Co.,  19  Penn.  St.,  p.  372;  Peabod^  vs. 
"Wash.  Ins.  Co.,  20  Barb.,  p.  339;  Birdsey  vs.  City  F. 
Ins.  Co.,  26  Conn.,  p.  165.  And  the  principle  upon 
which  these  decisions  rest  apply  alike  to  marine  and 
fire  insurance,  though  it  seems  to  have  been  held  other- 
wise in  respect  to  life  insurance. — See  Valton  vs.  Na- 
tional A^s.  Co.,  20  N.  Y.,  p.  32;  Bawls  vs.  Am.  L. 
Ins.  Co.,  27  N.  Y.,  p.  282.  Though  the  interest  of  the 
insured  may  be  defeated  by  the  fraudulent  act  of 
another,  yet  it  is  a  sufficient  subject  for  insurance,  and 
he  will  recover  if  the  loss  occur  before  he  has  been 
divested  of  his  interest. — Copeland  vs.  Mercantile  Ins. 
Co.,  6  Pick.,  p.  198.  An  attachment  or  seizure  on  exe- 
cution to  satisfy  judgment  does  not  deprive  owner  of 
interest  until  a  legal  absolute  sale  is  made. — Franklin 
Ins.  Co.  vs.  Findlay,  6  Whart.  Penn.,  p.  483;  Bell  vs. 
West.  M.  <&  F.  Ins.  Co.,  5  Rob.  La.,  p.  423;  3  id.,  p. 
428.  And  even  where  property  forfeited  to  government 
by  some  illegal  act,  if  possession  still  continues  in 
owner,  he  has  an  insurable  interest,  but  ft-om  the  time 
of  seizure  the  insurable  interest  ceases. — The  Arrogante 
Bare,  7  Wheat.,  p.  496;  Santa  Maria,  7  Wheat.,  p. 
490;  The  Sant.  Trinidad,  7  Wheat.,  p.  283;  Gran  Para, 
7  Wheat.,  p.  471;  6  Wheat.,  p.  16,  n.;  The  Bello  Cor- 
runes,  6  Wheat.,  p.  152.  But  a  loss  before  seizure  is 
recoverable  after  seizure. — See  Phillip  Ins.,  Sub.  Sec. 
194-196,  and  notes.  A  creditor,  merely  as  such, 
has  no  insurable  interest  in  the  property  of  his  debtor; 
but  one  having  a  statutory  right  to  sell  such  property 
would  seem  to  have  such  interest. — See  Herkimer  vs. 
Rice,  27  N.  Y.,  p.  163.  Advances  for  repairs  of  ship 
unless  secured  by  lien,  by  law,  or  by  contract,  give  no 
insurable  interest  in  such  ship. — Bucbannan  vs.  Ocean 
Ins.  Co.,  6  Cowen,  p.  318;  see,  too,  Tasker  vs.  Scott,  6 
Taunt,,  p.  234;  1  Marsh.,  p.  556.  "Where  the  pro- 
ceeds of  goods  shipped  to  a  foreign  port  are  payable  to 
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a  creditor  of  the  shipper,  he  has  an  insurable  interest 
in  respect  to  the  risks  of  the  voyapje,  which,  however, 
ought  to  be  specially  described  in  tlie  policy  unless  the 
goods  are  consigned  to  him  or  his  agent. '* — Phillips 
Ins.,  Sub.  Sec.  203 ;  see  Aldrich  vs.  Equitable  Safety  Ins. 
Co.,  1  Woodb.  &  M.  C.  C,  p.  272;  see,  however,  Palmer 
vs.  Pratt,  2  Bingh.,  p.  185;  see,  too,  explanatory  note 
to  Sub.  Sec.  203  of  Phillips  Ins.  A  party  insured 
has  an  insurable  interest  in  the  solvency  of  his  in- 
surers.— Phillips  Ins.,  Sub.  Sec.  205.  It  has  been 
held  that  a  partner  may  insure  the  partnership  prop- 
erty to  the  full  extent  of  its  value  on  his  own  account. — 
Millandon  vs.  Atlantic  Ins.  Co.,  8  La.,  p.  557;  see, 
also.  Converge  vs.  Citizens  Ins.  Co.,  10  Cush.  Mass., 
p.  37.  As  to  a  share  in  a  company  being  insurable, 
see  Peterson  vs.  Harris,  1  B.  &  S.,  p.  336;  30  L.  J.  (Q. 
B,),  p.  354;  1  Arnould's  Ins.,  p.  43.  Seamen  have  been 
held  to  have  no  insurable  interest  in  their  wages  for  the 
voyage.— -The  Neptune,  Clark,  1  Hagg.,  p.  239;  The 
Lady  Durham,  Stuart,  3  Hagg.,  pp.  196,  201.  But  a 
master  may  insure  his  wages,  his  personal  effects,  etc.; 
it  seems  he  is  an  exception. — Webster  vs.  De  Tastet,  7 
T.  R.,  p.  157.  It  is  indeed  questioned  by  Mr.  Arnould 
(1  Vol.  Ins.,  p.  41),  whether  a  seaman  may  not  now 
insure  his  wages.  For  further  learning  upon  the  sub- 
ject of  what  are  insurable  int<?rests,  their  legality,  etc., 
not  only  as  applicable  to  marine,  but  also  to  fire  and 
life  and  health  insurance,  see  Phillips  on  Ins.,  Sub.  Sees. 
172-378,  and  415-499;  also,  1  Arnould  Ins.  (3d  ed.,  by 
Maclachlan),  Chap.  2,  pp.  17-47,  and  Chap.  3,  pp. 
49-106;  Duer  Ins.;  Parsons  Marine  Ins.;  Parsons 
Maritime  L.;  Marshall  on  Insurance.  See,  also,  in 
connection  with  this  subject,  note  to  Sec.  2655,  and 
Sees.  2659  to  2665,  inclusive,  relating  more  particularly 
to  marine  insurance. 

In  what  2547.     An  insurable  interest  in  property  may  con- 

consiat.  gigt  in: 

1.  An  existing  interest; 

2.  An  inchoate  interest  founded  on  an  existing  inter- 
est; or, 

3.  An  expectancy,  coupled  with  an  existing  interest 
in  that  out  of  which  the  expectancy  arises. 

Note. — Sec  note  to  preceding  section.  It  must  be  a 
direct  mterest  in  reference  to  the  perils  insured  against^ 
and  not^of  a  remote^  drcuitoua^  consequential  effect, 
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such  as  a  creditor's  interest  in  the  safety  of  his  debtor's 
property.  It  may  be  a  conditional^  or  futui'C  interest; 
an  interest  by  an  itteciUory  contract;  expected  profit 
on  a  marine  venture;  or  prospective  catchings  in  a 
tish in g  voyage;  retrospective;  reinsurance;  in  property 
agreed  to  be  sold^  or  subject  to  defeat,  as  bailee's, 
depositary's,  or  trustee's  interest  and  the  like,  specified 
in  Sub.  Sees.  174-192, 1  Phil.  Ins.  See,  also,  insurable 
interests  enumerated  in  preceding  note. 


2548.     A  earner  or  depositary  of  any  kind  has  an  interest  of 

^  *^  */  earner  or 

insurable  interest  in  a  thing  held  by  him  as  such,  to  depositary. 
the  extent  of  its  value. 

Note. — A  carrier. — Chase  vs.  Washington  Mut. 
Insurance  Co.,  12  Barb.,  p.  595;  Savage  vs.  Com 
Exchange  Ins.  Co.,  4  Bosw.,  p.  1;  Van  Natta  vs. 
Mutual  Sccurity^Ins.  Co.,  2  Sandf.,  p.  490;  Crowley  vs. 
Cohen,  3  B.  &  Ad.,  p.  478.  And  a  depositary, — 
"Waters  vs.  Monarch  Assurance  Co.,  5  El.  &  Bl.,  p. 
870;  White  vs.  Madison,  26  N.  Y.,  p.  117.  Has  an 
insurable  interest  to  the  extatt  of  the  value  of  the  thing 
held. — Stilwell  vs.  Staples,  19  N.  Y.,  p.  401;  see,  also, 
note  to  preceding  sections. 

2540.    A  mere  contingent  or  expectant  interest  in  Mere       . 
anything,  not  founded  on  an  actual  right  to  the  thing,  anciea. 
nor  upon  any  valid  contract  for  it,  is  not  insurable. 

Note.— Stockdale  vs.  Dunlap,  6  M.  &  W.,  p.  224; 
Devaux  vs.  Steele,  6  Bing.  N.  C,  p.,  p.  358;  Lucena 
vs.  Crawford,  3  B.  &  P.,  p.  94;  see,  also,  notes  to  Sees. 
2546, 2547,  ante. 

2550.  The   measure  of   an   insurable  interest  in  Measureof 
property  is  the  extent  to  which  the  insured  might  be  property. 
damnified  by  loss  or  injury  thereof. 

Note. — See  notes  to  Sees.  2546,  2547,  ante. 

2551.  The  sole  object  of  insui'ance  is  the  indem-v  insurance 

without 

nity  of  the  insured,  and  if  he  has  no  insurable  interest  interest. 
the  contract  is  void. 

Note. — 1  Duer  Ins.,  p.  94;  Ruse  vs.  Mut.  Ben.  Ins. 
Co.,  23  N.  Y.,  p.  516.  This  appears  to  be  necessary 
from  the  reading  of  Sec.  2531. 

18 — vol.  ii. 
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must  exist. 


Effect  of 
transfer. 


(A 


U\ 


Transfer 
after  loss. 


2552.  An  interest  insured  must  exist  when  the 
insurance  takes  effect,  and  when  the  loss  occurs,  but 
need  not  exist  in  the  meantime. 

Note. — Interest  must  ejoist  when  insurance  takes 
effect  (Howard  vs.  Albany  Ins.  Co.,  3  Den.,  p.  301;  see 
Kuse  vs.  Mutual  Benefit  Ins.  Co.,  23  N.  Y.,  p.  516;  to 
the  contrary,  see  Rhind  vs.  Wilkinson,  2  Taunt.,  p. 
237),  and  when  loss  occurs  (Shotwell  vs.  Jefferson  Ins. 
Co.,  5  Bosw.,  pp.  247,  261;  Fowler  vs.  N.  Y.  Indem- 
nity Ins.  Co.,  26  N.  Y.,  p.  383;  Murdock  vs.  Chenanij^ 
Ins.  Co.,  2  N.  Y.,  p.  210),  but  need  not  exist  in  the 
meantime  (Hooper  vs.  Hudson  River  Ins.  Co.,  17  N. 
Y.,  p.  424). 

2553.  Except  in  the  cases  specified  in  the  next 
four  sections,  and  in  the  cases  of  Ufe,  accident,  and 
health  insurance,  a  change  of  interest  in  any  part  of  a 
thing  insured,  unaccompanied  by  a  corresponding 
change  of  interest  in  the  insurance,  suspends  the 
insurance  to  an  equivalent  extent,  until  the  interest  in 
the  thing  and  the  interest  in  the  insurance  are  vested 
in  the  same  person. 

Note. — Hooper  vs.  Hudson  River  Fire  Ins.  Co.,  17 
N.  Y.,  p.  424;  15  Barb.,  p.  413;  Bibend  vs.  L.  S.,  etc., 
Ins.  Co.,  30  Cal.,  p.  78. 

2554.  A  change  of  interest  in  a  thing  insured, 
after  the  occurrence  of  an  injury  which  results  in  a 
loss,  does  not  affect  the  right  of  the  insured  to  indem- 
nity for  the  loss. 

Note. — Change  of  interest  after  act  causing  loss 

(Crosby  vs.  N.  Y.  Mut.  Ins.  Co.,  5  Bosw.,  p.  369;  19 

*  How.  Pr.,  p.  312),  does  not  affect  right  of  insured  to 

indemnity. — Mellon  vs.  Hamilton  Fire  Ins.  Co.,  17  N. 

Y.,  p.  609. 


Exception 
in  the  case 


2555.    A  change  of  interest  in  one  or  more  of  sev- 
iuWTOtsIn    ^^  distinct  things,  separately  insured  by  one  policy, 
does  not  avoid  the  insurance  as  to  the  others. 


one  policy. 


Note. — Follows  the  general  rule  laid  down  in  Sub. 
Sec.  395, 1  Phil.  Ins.  "In  a  policy  of  an  owner  and 
party  having  a  lien  the  policy  is  applied  to  the  interest 
of  each  commensuratcly  with  its  amount.'' — Paradise 
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vs.  Sun  Ins.  Co.,  6  La.  Ann.,  p.  596.  If  the  holder  of  a 
lien  Ls  thus  entitled,  it  is  certainly  just  that  one  who 
becomes  part  owner  or  owner  of  a  part  of  the  subject 
of  insurance  should  be  equally  protected. 

^566.     A  change"  of  interest,  by  will  or  succession,  in  can©  of 

too  QO&m 

on  the  death  of  the  insured,  does  not  avoid  an  insui'-  ?|[.l*i® 
ance;  and  his  interest  in  the  insurance  passes  to  the 
person  taking  his  interest  in  the  thing  insured. 

Note. — This  proposes  to  make  no  distinction  in  the 
method  of  acquiring  the  property  or  insurable  interest 
therein  between  purchase  and  succession,  where  there 
is  no  special  agreement  not  to  transfer.  This  section  is 
new. 

2567.    A  transfer  of  interest  by  one  of  several  inthecaso 

"  of  traBsfer 

partners,  joint  owners,  or  owners  in  common,  who  are  J®.\^®^tg 
jointly  insured,  to  the  others,  does  not  avoid  an  insur- 
ance, even  though  it  has  been  agreed  that  the  insurance 
shall  cease  upon  an  alienation  of  the  thing  insured. 

Note. — Tillou  vs.  Kingston  Mutual  Ins.  Co.,  7  Barb., 
p.  570;  approved,  Buffalo  Steam  Works  vs.  Sun  Mut. 
Ins.  Co.,  17  N.  Y.,  pp.  401-412;  1  Phil.  Ins.,  Sub.  Sec. 
208.  A  partner  interested  largely  in  advance  of  the 
partnership  has  an  insurable  interest  in  the  whole  stock 
to  its  full  value. 


ARTICLE    V. 


CONCEALMENT  AND  BEPREBENTATIONS. 


Section  2561.  Concealment,  what. 

2562.  Effect  of  concealment. 

2563.  What  must  be  disclosed. 

2564.  Matters  which  need  not  be  communicated  without  in- 

quiry, 
i  2565.  Test  of  materiality. 

2566.  Matters  which  each  is  bound  to  know, 
i  2567.  Waiver  of  communication. 

i  2568.  Interest  of  insured. 

I  2569.  Fraudulent  warranty. 

2570.  Matters  of  opinion. 

2571.  Representation,  what. 

2572.  When  made. 

2573.  How  interpreted. 
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Section  2574.  Representation  as  to  future. 

2575.  How  may  affect  policy. 

2570.  When  may  be  withdrawn. 

2577.  Time  intended  by  representation. 

2578.  Representing  information. 

2579.  Falsity. 

2580.  Effect  of  falsity. 
2681.  Materiality. 

2582.  Application  of  provisions  of  this  Article. 

Conceal-  2661.    A  iie2:]ect  to  communicate   that  which  a 

ment.wnat.  ^ 

party  knows,  and  ought  to  communicate,  is  called  a 
concealment. 

Note.— In  2  Duer  Ins.  (p.  501,  P.  &  I.),  p.  381,  Sec. 
2,  discusses  the  question  of  the  text  fully,  referring  to 
Carter  vs.  Boehm,  3  Burr.,  p.  1905;  1  Wm.  Black.,  p. 
593;  Mars.  Ins.,  p.  4S1-2-3-4.  The  latter  authority 
is  said  to  contain  acute  strictures  on  the  case  first 
named,  but  do  not  tend  to  impeach  the  general  rules 
laid  down  by  Lord  Mansfield  in  the  case,  wherein  he 
holds  this  language:  "  It  may  be  proper  to  say  some- 
thing in  general  of  concealments  which  avoid  a  policy. 
Insurance  is  a  contract  upon  speculation.  The  special 
facts  upon  which  the  contingent  chance  is  to  be  com- 
puted lie  most  commonly  in  the  knowledge  of  the  in- 
sured only;  the  underwriter  trusts  to  his  representation 
and  proceeds  upon  confidence  that  he  does  not  keep 
back  any  circumstance  in  his  knowledge  to  mislead 
the  underwriter  into  a  belief  that  the  circumstance  does 
not  exist,  and  to  induce  him  to  estimate  the  risk  as  if 
it  did  exist."  "  The  keeping  back  such  circumstances 
is  a  fraud,  and  therefore  the  policy  is  void.  Although 
the  suppression  should  happen  through  mistake,  with- 
out any  fraudulent  intention,  yet  still  the  underwriter 
is  deceived  and  the  policy  is  void,  because  the  risk  nin 
is  really  different  from  the  risk  understood  and  intended 
to  be  run  at  the  time  of  the  agreement."  The  policy 
would  be  equally  void  against  the  insurer  if  he  con- 
cealed anything,  and  he  would  be  liable  to  return  pre- 
tniuin  and  otherwise  responsible.  **The  governing 
principle  is  applicable  to  all  contract*  and  dealings." 
See  all  the  leading  cases  on  "  Concealment,"  note  to 
Sec.  2629,  post. 

Effect  of  2562.    A  concealment,  whether  intentional  or  un- 

ment         intentional,  entitles  the  injured  party  to  rescind  a  con- 
tract of  insurance. 
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XoTE. — If  by  mistake  even  the  contract  may  be  re- 
scinded, sec  note  to  section  preceding — Ld.  Mansfield's 
opinion  in  Carter  vs.  Boelim. 

2563.  Each  party  to  a  contract  of  insurance  must  what  must 
communicate  to  the   other,  in   good   faith,  all  facts  disclosed, 
within  his  knowledge  which  are  or  which  he  believes 

to  be  material  to  the  contract,  and  which  the  other  has 
not  the  means  of  ascertaining,  and  as  to  which  he 
makes  no  warrantv. 

Note. — This  appears  to  be  the  rule  in  regard  to  fire 
insurance. — Gates  vs.  Madison  County  Ins.  Co.,  5  N. 
Y.,  pp.  469, 476.  Though  a  fuller  disclosure  is  required 
in  marine  insurance  (see  the  Chapter  thereon),  it  de- 
pends not  on  a  difference  of  principle  but  of  the  extent 
of  which  the  insurer  may  be  deemed  cognizant  of  the 
fact. — Angell  Ins.  (1st  ed.),  Sec.  174.  And  all  such 
facts  which  the  other  has  not  the  means  of  ascertaining 
(Le  Roy  vs.  United  Ins.  Co.,  7  Johns.,  p.  343;  Seton 
vs.  Low,  1  Johns.  Cas.,  p.  1),  and  as  to  which  he  makes 
no  warranty. — N.  Y.  Firemen's  Ins.  Co.  vs.  De  Wolf, 
2  Cow.,  p.  56;  2  Duer  Ins.,  p.  576. 

2564.  Neither  party  to  a  contract  of  insurance  is  Matte™ 

which  noed 

bound  to  communicate  information  of  the  matters  fol-  "<^^  *>®   . 

oommuni- 

lowing,  except  in  answer  to  the  inquiries  of  the  other:  JJfthout 

1.  Those  which  the  other  knows;  ^°**^^- 

2.  Those  which,  in  the  exercise  of  ordinary  care, 
the  other  ought  to  know,  and  of  which  the  former  has 
no  reason  to  suppose  him  ignorant; 

3.  Those  of  which  the  other  waives  communication; 

4.  Those  which  prove  or  tend  to  prove  the  existence 
of  a  risk  excluded  by  a  warranty,  and  which  are  not 
otherwise  material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the 
policy,  and  which  are  not  otherwise  material. 

Note. — In  2  Duer  Ins.,  these  exceptions  are  stated, 
though  in  somewhat  different  language. 

Subd,  1. — 2  Duer  Ins.,  p.  552.  This  rule  is  usually 
stated  with  the  addition  that  facts  which  the  insurer 
may  be  presumed  to  know  need  not  be  communicated; 
but  the  true  rule  seems  to  be  that  though  the  insured 
trusts  to  his  presumption  that  the  insurer  knows  facts 
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which  he  is  not  bound  to  know,  he  does  so  at  his  peril. 
In  other  words,  the  presumption  is  a  mere  rule  of  evi- 
dence, one  method  of  showing  that  he  had  actual 
knowledji^e. 

Subd.  2.-2  Duer  Ins.,  pp.  557-566;  Seton  vs.  Low, 
1  Johns.  Cas.,  p.  1;  Leroy  vs.  United  Ins.  Co.,  7 
Johns.,  p.  343. 

Subd,  3.-2  Duer  Ins.,  pp.  566-572. 

Subd,  4. — 2  Duer  Ins.,  pp.  572-577;  N.  Y.  Firemen's 
Ins.  Co.  vs.  De  Wolf,  2  Cow.,  p.  56;  20  Johns.,  p.  214. 

Subd,  5. — 2  Duer  Ins.,  p.  577,  Sec.  15. 

Subd.  6. — As  to  thosrc  not  otherwise  material. — 2 
Duer  Ins.,  p.  579,  Sec.  16;  Carter  vs.  Boehm,  3  Burr., 
p.  1905;  Chase  vs.  Washington  Mut.  Ins.  Co.,  12  Barb., 
p.  595. 

Teetof  2565.     Materiality  is  to  be  determined  not  by  the 

event,  but  solely  by  the  probable  and  reasonable  influ- 
ence of  the  facts  upon  the  party  to  whom  the  commu- 
nication is  due,  ill  foiming  liis  estimate  of  the  disad- 
vantages of  the  proposed  contract,  or  in  making  his 
inquiries. 

Note. — 2  Duer  Ins.,  pp.  382-403.  Tlie  question  is 
not  whether  the  loss  that  is  claimed  is  attributable,  in 
any  defi^ree,  to  the  risks  that  were  concealed;  but 
whether,  had  the  facts  been  known,  the  underwriter 
(insurer)  would  have  limited  himtself  to  the  premium 
that  he  received.  He  is  discharged  if  the  contract  is 
not  such  as,  with  a  knowledge  of  the  truth,  he  would 
have  consented  to  make. — De  Costa  vs.  Scandert,  2  P. 
Wms.,  p.  170;  Seaman  vs.  Fonereau,  2  Strange,  p. 
1183;  Hodgson  vs.  Richardson,  1  Wm.  Black,  p.  463; 
Ely  vs.  Hallett,  2  Caines,  p.  57. 

Matters  2566.     Ear»h  party  to  a  contract  of  insurance  is 

which  each 

i8  bound  to  bouud  to  kuovv  all  the  general  causes  which  are  open 
to  his  inquiry,  equally  with  that  of  the  other,  and 
which  may  affect  either  the  political  or  material  perils 
contemplated;  and  all  general  usages  of  trade. 

NoTK. — Duer  in  his  2  Ins.,  pp.  559,  560,  gives  the 
general  rule  and  special  exceptions  arising  from  special 
circumstances.  See,  also,  Pacific  Ins.  Co.  vs.  Cattell, 
4  Wend.,  p.  33. 

2567.    The  right  to  information  of  material  facts 
may  be  waived,  either  by  the  terms  of  insurance  or  by 
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nefflect  to  make  inquiries  as  to  such  facts,  where  they  Waivor  of 

o  *  .  communi- 

are  distinctly  implied  in  other  facts  of  which  informa-  caUon. 
tion  is  communicated. 

Note. — See  Duer  Ins.,  p.  560,  and  last  preceding 
note. 

2568.  Information  of  the  nature  or  amount  of  the  interest  of 

iDsured. 

interest  of  one  insured  need  not  be  communicated 
unless  in  answer  to  an  inquiry,  except  as  prescribed  by 
Section  2587.  ' 

Note.— Tyler  vs.  -^tna  Fire  Ins.  Co.,  12  Wend.,  p. 
507;  16  id.,  p.  385;  2  Am.  Lead.  Cases,  p.  457;  Niblo 
vs.  North  Amer.  Ins.  Co.,  1  Sandf.,  p.  551. 

2569.  An  intentional  and  fraudulent  omission,  on  Fraudulent 

'  _  warranty. 

the  part  of  one  insured,  to  communicate  information 
of  matters  proving  or  tending  to  prove  the  falsity  of  a 
warranty,  entitles  the  insurer  to  rescind. 

Note.— 2  Duer  Ins.,  p.  435,  Sec.  36,  on  the  "  State 
and  condition  of  the  ship."  ♦  «  *  An  unseaworthy 
ship,  it  is  not  to  be  doubted,  may  be  insured.  When 
the  facts  are  made  known  to  the  insurer  he  may,  for 
an  adequate  premium  satisfactory  to  him,  assume  the 
risk;  ^*but  the  attempt  to  cast  upon  him  such  a  risk 
without  his  knowledge  or  consent  is  an  evident  fraudJ'^ 
This  is  the  fraud  of  the  text,  entitling  the  insurer  to 
rescind.    See,  also,  2  Duer  Ins.,  p.  573,  Sec.  13. 

2570.  Neither  party  to  a  contract  of  insurance  is  Matters  of 

.  ...  opinion. 

bound  to  communicate,  even  upon  inquiry,  informar 
tion  of  his  own  judgment  upon  the  matters  in  question. 

Note.— 2  Duer  Ins.,  p.  583,  Sec.  20.  Where  the  in- 
surer is  not  to  be  charged  with  an  equal  knowledge,  the 
insured^  either  without  or  upon  inquiry,  is  bound  to 
communicate  all  the  facts  that  his  knowledge  or  infor- 
mation embraces  that  are  material  to  the  risks,  or 
may  be  deemed  material  by  the  insurer;  but  he  is  not 
bound  to  commujiicate  his  own  conchisions  as  to  the 
probability  or  improbability  of  past  or  future  events, 
or  their  consequences,  from  the  facts  that  he  must  dis- 
close, nor  his  speculations,  apprehensions,  or  fears  aris- 
ing therefrom,  nor  those  of  others  known  to  him.  This 
applies  by  the  text  to  both  parties. 
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Represen- 
tation, what 

When 
made. 


How  inter- 
preted. 


Represen- 
tation as  to 
fatareb 


How  may 

affect 

policy.! 


When  may 
be  with- 
drawn. 


2671.    A  representation  may  be  oral  or  written. 

2572.  A  representation  may  be  made  at  the  same 
time  with  issuing  the  policy,  or  before  it. 

2573.  The  language  of  a  representation  is  to  be 
interpreted  by  the  same  rules  as  the  language  of  cod- 
tracts  in  general. 

Note. — On  the  subject  of  this  and  the  two  preceding 
sections,  see  Title  III,  "Interpretation  of  Contracts," 
ante,  Part  III,  Div.  Ill,  Vol.  I,  of  this  Code.  See, 
also,  Sees.  1751-1754,  inclusive,  ante,  on  the  subject  of 
**  Fraud  "  in  contracts. 

2574.  A  representation  as  to  the  future  is  to  be 
deemed  a  promise,  unless  it  appears  that  it  was  merely 
a  statement  of  belief  or  expectation. 

Note. — A  representation  of  future  facts,  although 
positive  in  its  terms,  may  in  some  cases  be  justly  inter- 
preted not  as  an  undertaking  for  the  truth  of  the  facts 
but  as  referring  solely  to  the  expectation  or  belief  of 
the  party.  *  ♦  *  Notwithstanding,  "  I  see  no  reason 
for  doubting  that  a  positive  stipulation  by  the  owner 
of  goods  as  to  the  future  sailing  of  the  vessel  is  just  as 
binding  as  a  positive  representation  of  the  same  fact 
by  the  owner  of  the  vessel.'*  To  make  such  an  agree- 
ment by  parol  must  be  as  competent  to  one  as  to  the 
other,  and  intention  is  the  only  question  in  the  con- 
struction.— 2  Duer  Ins.,  pp.  664,  665,  Sec.  14. 

2575.  A  representation  cannot  be  allowed  to  qual- 
ify an  express  provision  in  a  contract  of  insurance;  but 
it  may  quaUfy  an  implied  wan*anty. 

NoTB. — See  2  Duer  Ins.,  p.  671,  Sec.  18.  **  It  is  plain 
that  an  implied  warranty  can  never  be  superseded  by  a 
representation,  unless  the  facts  represented  are  incon- 
sistent with  the  truth  or  obligation  of  the  warranty.** 
See,  also,  Burgess  vs.  Wickham,  3  Best  &  Sm.,  p.  669. 

2576.  A  representation  may  be  altered  or  with- 
drawn before  the  insurance  is  eftected,  but  not  after- 
wards. 

Note. — **A  representation  once  made  is  construed  to 
be  binding  on  the  party,  unless  it  is  altered  or  with- 
drawn before  the  insurance  is  effected." — 2  Duer  Ins., 
p.  679,  Sec.  24. 
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2677.    The  completion  of  the  contract  of  insurance  Timo^  ^ 

*  mtended 

ifl  the  time  to  which  a  representation  must  be  presumed  Jj^^J^JJ,^^ 
to  refer. 

Note. — "  The  completion  of  the  policy  is  ♦  ♦  * 
the  time  to  which  the  representation  is  presumed  to 
refer." — 2  Diier  Ins.  p.  679;  see,  also,  Edwards  vs. 
Footner,  1  Camp.,  p.  530,  Note  2,  per  Lord  Ellen- 
borough;  Sillem  vs.  Thornton,  3  E.  &  B.,  p.  868. 

2578.  When  a  person  insured  has  no  personal  Keprejenv 
knowledge  of  a  fact,  he  may  nevertheless  repeat  in-  motion, 
formation  which  he  has  upon  the  subject,  and  which 

he  believes  to  be  true,  with  the  explanation  that  he 
does  so  on  the  information  of  others,  or  he  may  sub- 
mit the  information,  in  its  whole  extent,  to  the  insurer; 
and  in  neither  case  is  he  responsible  for  its  truth, 
unless  it  proceeds  from  an  agent  of  the  insured,  whose 
duty  it  is  to  give  the  intelligence. 

NoTB. — Without  personal  knowledge,  and  so  stating, 
the  insur^  is  not  responsible  for  the  truth  of  informa- 
tion given  (2  Duer  Ins.,  p.  703;  Tidmarsh  vs.  Wash- 
ington Ins.  Co.,  4  Mason,  p.  439;  Williams  vs.  Delia- 
field,  2  Caines,  p.  329)  unless  it  proceeds  from  an  agent 
of  the  insured,  whose  duty  it  is  to  give  the  intelli- 
gence.— 2  Duer  Ins.,  p.  705;  Dennistoun  vs.  Lillie,  3 
Bligh,  p.  202. 

2579.  A  representation  is  to  be  deemed  false  when  Faisitj. 
the  fects  feil  to  correspond  with  its  assertions  or  stipu- 
lations. 

NoTB. — When  the  representation,  whether  affirma- 
tive or  promissory,  is  made  with  an  intent  to  deceive, 
the  ft*aud,  in  all  cases,  vitiates  the  contract.  When  the 
falsity  of  the  representation  is  accidental,  if  the  repre- 
sentation is  wholly  false,  or  if  it  was  partially  false  at 
the  time  when  made,  or  at  the  commencement  of  the 
risk,  the  insurer  is  exonerated;  but  when  the  policy  has 
attached,  and  the  representation  is  falsified  by  a  subse- 
quent event,  such  accidental  falsity  does  not  render  the 
I)olicy  void  in  its  origin.  This  is  a  general  principle, 
controlling  fraudulent  contracts,  and  should  apply  as 
well  to  the  contract  of  insurance  as  any  other. 

19 — ^vol.  ii. 
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»reotof  2680.    If  a  representation  is  false  in  a  material 

point,  whether  affirmative  or  promissory,  the  injured 
party  is  entitled  to  rescind  the  contract  from  the  time 
when  the  representation  becomes  lalse. 

Note. — A  certain  class  of  representations  in  marine 
insurances — c.  p.,  as  to  the  inception  of  the  risk — are 
held  to  be  in  effect  warranties,  and  binding  aa  much  as 
if  expressed  in  the  policy. — 2  Duer  Ins.,  pp.  686,  716. 
There  is,  however,  no  apparent  objection  to  requiring 
them  to  be  inserted  in  the  policy,  if  the  insurer  desires 
to  avail  himself  of  a  breach  of  such  stipulation,  not- 
withstanding that  it  may  prove  immaterial.  This  sec- 
tion states  the  law  as  it  now  exists  in  regard  to  fire 
insurance. — Farmers'  Ins.  Co.  vs.  Snyder,  16  Wend., 
p.  481;  Wall  vs.  Howard  Ins.  Co.,  14  Barb.,  p.  383;  2 
Duer  Ins.,  680.  **  A  representation  to  be  binding  must 
be  material^  and  to  discharge  the  insurer,  must  he/alse, 
wholly  «r  partially,  and  according  to  the  character  of 
the  representation,  false  in  factor  in  the  event.^^  See 
also,  Bilbrough  vs.  Metropolis  Ins.  Co.,  6  Duer  R.,  p. 
687,  and  the  review  of  cases  on  this  point. — 2  Duer  Ins., 
pp.  749-769. 

ifatoriautj  2581.  The  materiality  of  a  representation  is  deter- 
mined by  the  same  rule  as  the  materiality  of  a  con- 
cealment. 

NoTK.— See  Sec.  2563,  ante,  and  note. 


Applica- 
tion of 
provisions 
•f  this 
Article. 


n 


2582.  The  provisions  of  this  Article  apply  as  well 
to  a  modification  of  a  contract  of  insurfilnce  as  to  its 
original  formation. 


v-j 


ARTICLE  VI. 


THE    POLICY. 


Section  2586.  Policy,  what. 

2587.  What  must  be  specified  in  a  policy. 

2588.  Whose  interest  is  covered. 

2589.  Insurance  by  agent  or  trustee. 

2590.  Insurance  by  part  owner. 

2591.  General  terms. 

2592.  Successive  owners. 

2593.  Transfer  of  the  thing  insured. 

2594.  Open  and  valued  policies. 

2595.  Open  policy,  what.   . 
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Section  2596.  Valued  policy,  what. 

2597.  Banning  policy,  what. 

2598.  Effect  of  receipt. 

2599.  Agreement  not  to  transfer. 

2586.  The  written  instrument,  in  which  a  contract  PoUoy. 

.  .  what. 

of  insurance  is  set  forth,  is  called  ^  policy  of  insurance. 

Note. — 1  Duer  Ins.,  p.  2,  "  the  instrumeTU  by  which 
the  contract  (of  insurance)  is  made  (is  called)  a  policy," 
2  Bouv.  Law  Diet.,  p.  345,  defines  policy  of  insurance 
to  be  **  the  instrument  whereby  insurance  is  made  by  aa 
underwriter  in  favor  of  an  assured,  expressed,  implied, 
or  intended  against  some  risk,  peril,  or  contingency 
in  reference  to  some  subject.  It  is  usually  either 
marine,  or  against  fire,  or  on  a  life.''  There  is  added 
*' health"  and  ** accident''  insurance.  See  Sec.  2533, 
ante. 

2587.  A  policy  of  insurance  must  specify: 

1.  The  parties  between  whom  the  contract  is  made;  What  mn«t 

,  .  be  speeified 

2.  The  rate  of  premium;  inapoUoy. 
8.  The  property  or  life  insured; 

4.  The  interest  of  the  insured  in  property  insured, 
if  he  is  not  the  absolute  owner  thereof; 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to  con- 
tinue. 

Note.— 1  Phil.  Ins.,! p.  217,  Sub.  Sec.  415.  "It  is 
necessary  that  the  thing  insured^  and  in  some  caseSj 
also^  the  kind  of  interest  intended  to  be  protected, 
should  be  sufilciently  set  forth  in  the  policy;  or,  that 
the  policy  should  at  least  prescribe  the  way  of  ascer- 
taining to  what  the  contract  is  to  be  applied.  As  the 
contract  will  embrace  no  other  subject  than  that 
described,  its  validity  will  depend  upon  the  sufficiency 
of  the  description. — Langhom  vs.  Coiogan,  4  Taunt., 
p.  330;  Cheviot  vs.  Barker,  2  Johns.  N.  Y.,  p.  346. 

JSfubd,  4. — This  provision  is  contrary  to  the  common 
law. — White  vs.  Hudson  Kiver  Ins.  Co.,  7  How.  Pr., 
p.  341;  Crowley  vs.  Cohen,  3  B.  &  Ad.,  p.  478;  2  Pars. 
Mar.  L.,  p.  202.  Mr.  Duer  recommended  its  introduc- 
tion from  the  French  law  into  ours,  and  the  recom- 
mendation being  a  good  one  (see  2  Duer  Ins.,  p.  463) 
was  acted  on.  This  makes  a  radical  change  in  the  law 
as  it  existed  previously,  and  should  be  carefully  ob- 
served, in  making  or  receiving  a  policy,  for  in  many 
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Whose 
interest  is 
covered. 


Insnranee 
by  agent 
or  trustee. 


Insaraaee 
by  part 
owner. 


Qeneral 
terms. 


cases  it  is  very  difficult  and  may  sometimes  be  utterly 
impossible  to  describe  particularly  the  interest  before 
the  loss;  and  the  former  rule  was  said  by  Phil,  in  his  1 
Phil.  Ins.,  Sub.  Sec.  438,  to  have  arisen  **  from  the  neces- 
sity of  the  case."— See  the  case  of  Kewley  vs.  Ryan,  2 
H.  Blackst.,  p.  348,  by  Ld.  Mansfield  and  associates, 
quoted  in  Phillips,  1  Sub.  Sec.  438,  supra.  It  is  now 
necessary  to  describe  the  interest  insured  in  the  policy. 
See,  also.  Sec.  2665,  post,  and  note,  as  to  what  is  cov- 
ered by  certain  terms  inserted  in  a  policy. 

2588.  When  the  name  of  the  person  intended  to 
be  insured  is  specified  in  a  policy,  it  can  be  applied 
only  to  his  own  proper  interest. 

Note. — Kemble  vs.  Bhinelander,  3  Johns.  Cas.,  p. 
134;  and  see  Turner  vs.  Burrows,  5  Wend.,  p.  641; 
Holmes  vs.  United  Ins.  Co.,  2  Johns.  Cas.,  p.  329; 
Lawrence  vs.  Sebor,  2  Caines  p.  203;  Murray  vs. 
Columbian  Ins.  Co.,  11  Johns.,  p.  302. 

2589.  When  an  insurance  is  made  by  an  agent  or 
trustee,  the  fact  that  his  principal  or  beneficiary  is  the 
person  really  insured  may  be  indicated  by  describing 
him  as  agent  or  trustee,  or  by  other  general  words  in 
the  policy. 

A 

2590.  To  render  an  insurance,  eiFected  by  one 
partner  or  part  owner,  applicable  to  the  interest  of  his 
copartners,  or  of  other  part  owners,  it  is  necessary  that 
the  terms  of  the  policy  should  be  such  as  are  applica- 
ble to  the  joint  or  common  interest. 

Note. — When  effected  by  a  copartner. — See  Graves 
vs.  Merchants'  Ins.  Co.,  2  Cranch,  p.  440;  Pearson  vs. 
Lord,  6  Mass.,  p.  81;  Turner  vs.  Burrows,  5  Wend.,  p. 
541;  3  Kent  Com.,  p.  268.  When  by  a  part  owner.— 
See  Toomey  vs.  Bedford  Ins.  Co.,  8  Mtc.,  p.  348;  Fin- 
ney vs.  Warren  Ins.  Co.,  1  Mete.,  p.  16.  But  see 
Holmes  vs.  United  Ins.  Co.,  2  Johns.  Cas.,  p.  329;  and 
Lawrence  vs.  Sebor,  2  Caines,  p.  203. 

2591.  When  the  description  of  the  insured  in  a 
policy  is  so  general  that  it  may  comprehend  any  per- 
son or  any  class  of  persons,  he  only  can  claim  the 
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benefit  of  the  policy  who  can  show  that  it  was  intended 
to  include  him. 

Note. — Newson  v.  Douglass,  7  Hair.  &  Johns.,  p. 
451;  Seaman  vs.  Loring,  1  Mason,  p.  127. 


2592.  A  policy  may  be  so  framed  that  it  will  inure  SuooMsive 

,  ownovB. 

to  the  benefit  of  whomsoever,  during  the  continuance 
of  the  risk,  may  become  the  owner  of  the  interest 
insured. 

Note. — This  provision  is  new,  but  certainly  just,  and 
corresponds  with  Sections  2555,  2554,  and  2556,  ante. 

2593.  The  mere  transfer  of  a  thing  insured  does  Transfer  of 

^  the  thing 

not  transfer  the  policy,  but  suspends  it  until  the  same  iMurwi- 
person  becomes  the  owner  of  both  the  policy  and  the 
thing  insured. 

Note. — 2  Pars.  Mar.  Law,  p.  42.  "If  a  person 
acting  in  behalf  of  the  owners  of  a  vessel,  effects  in- 
surance upon  it  in  his  own  name  on  account  of  '  whom 
it  may  concem^^  and  the  policy  is  afterwards  assigned, 
the  assignee  will  take,  subject  to  such  rights  as  existed 
between  the  owners  and  the  underwriters," — Waters 
▼s.  Allen,  5  Hill,  p.  421.  In  these  cases,  the  interest  in 
the  property  insured  remains  in  the  original  insured. 
The  policy  may^  however^  he  made  assignable  with 
the  subject  of  the  insuraneej  as  when  the  loss  is  made 
payable  to  the  insured,  "  or  any  other  person  who  may 
be  the  owTier  at  the  tim^  of  the  loss,"  In  this  case  the 
transfer  of  the  property  and  of  the  policy  gives  the 
transferee  all  the  rights  of  the  party  originally  in- 
sured.— Bogers  vs.  Traders*  Ins.  Co.,  6  Paige  Ch.,  p. 
583;  Hooper  vs.  Hudson  Biver  Ins.  Ck>.,  17  N.  T.,  p. 
428.  The  mere  assignment,  however,  or  sale  of  the 
property  gives  no  right  to  purchaser  to  sue  the  orig^al 
insured,  but  it  suffices  to  destroy  the  claim  of  tbe  orig- 
inal insured,  subject  to  revival  if  the  property  returns 
to  him. — Id.  In  Powells  vs.  Innes,  11  M.  &  W.,  p.  10, 
it  was  said:  "It  is  certain  that  in  Bngland  and  the 
United  States  an  ordinary  policy  of  insurance  does  not 
pass  to  the  assignee  of  the  property  insured,  as  an  inci- 
dent to  the  property." 

2594.  A  poUcy  is  either  open  or  valued.  faffed"* 

polioias. 
NoTU.— 2  Pars.  Mar.  Law,  p.  34;  8  Kent  Comm.,  p.  272. 
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Open  2595.    An  open  policy  is  one  in  which  the  value 

"^^^         of  the  thing  insured  is  not  agreed  upon,  but  is  left  to 
be  ascertained  in  case  of  loss. 

Note. — 8  Kent  Com. ,  p.  272.  "  An  open  policy  is  one 
in  which  the  amount  of  interest  is  not  fixed  by  the  policy, 
but  is  left  to  be  ascertained  by  the  insured,  in  case  a 
loss  should  happen;"  or  "the  policy  may  expressly 
provide  that  it  shall  be  defined  especially  as  to  the 
property  insured  by  declarations  or  statements  to  be 
subsequently  made." — 2  Pars.  Mart.  Law,  p.  34.  This 
is  called  an  open  or  running  policy,  and  is  mostly  used 
by  mutual  companies.  Open  and  running  policies  are 
treated  of  together.    See  Sec.  2597,  post,  and  note. 

Valued  2596.     A  valucd  policy  is  one  which  expresses  on 

what*        its  face  an  agreement  that  the  thing  insured  shall  be 
valued  at  a  specified  sum. 

Note. — **  A  valued  policy  is  one  where  a  yalue  hae 
been  set  on  the  ship  or.groods  insured,  and  inserted  in 
the  policy  in  the  nature  of  liquidated  damages."  This 
is  the  definition  of  3  Kent  Gomm.,  pp.  272-3,  with 
regard  to  marine  insurance.  Valued  insurance  genei^ 
ally. — See  Harris  vs.  Eagle  Fire  Ins.  Co.,  5  Johns.,  p. 
368;  Laurent  vs.  Chatham  Fire  Ins.  Co.,  1  Hall,  p.  41; 
see,  also,  1  Phil.  Ins.,  Sub.  Sec.  27. 

Running  2697.     A  running  policy  is  one  which  contemplates 

what*        successive  insurances,   and  which   provides  that  the 

object  of  the  policy  may  be  from  time  to  time  defined, 

especially  as  to  the  subjects  of  insurance,  by  additional 

statements  or  indorsements. 

Note. — See  2  Pars.  Mart.  Law,  p.  34,  as  to  open  or 
running  policy,  and  the  cases  of  Langhom  vs.  Cologan, 
4  Taunt.,  p.  330;  Neville  vs.  Merch.  &  Manuf.  Mut. 
Ins.  Co.,  17  Ohio,  p.  192;  Newlin  vs.  Ins.  Co.,  20 
Penn.  St.,  p.  312.  In  the  case  of  Entwisle  vs.  Ellis, 
2  H.  &  N.,  p.  549,  insurance  was  effected  on  rice 
**  to  be  declared  "  warranted  free  from  particular  aver- 
age. The  indorsement  made  by  the  insured  valued 
each  bag  separately.  The  Court  held  that  the  contract 
was  to  be  determined  as  if  merely  the  number  of  bags 
had  been  inserted.  Channel,  B.,  said,  among  other 
things  in  deciding  the  case,  that  ^*  the  parties  can  only 
fill  up  such  particulars  as  were  left  blank,  so  as  to  be 
consistent  with  the  policy.''    After  further  discussing 
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this  question  of  filling  by  indorsement.  Parsons,  in  his 
Mart.  Law,  2  Vol.,  p.  35,  says  "the  true  rule^  we 
think  should  be,  that  the  policy  and  the  indoraertienl 
should  be  e<m8t'nied  together j  unless  they  are  so  much 
in  conflict  that  they  cannot  be  reconciled,  in  which  case 
the  indovsement  should  govemj*^  In  the  case  of  Pro- 
tection Ins.  Co.  vs.  Wilson,  6  Ohio  State,  p.  553,  the 
policy  was  indorsed  '*open,  cargo,  steamboat  and 
canal.''  By  the  printed  terms,  insurance  was  effected 
against  the  perils  of  the  seas,  rivers,  fire,  and  over- 
powering thieves.  The  following  indorsement  was 
made:  '*  $2,000  on  cargo,  canal  boat  Ben  Franklin,  at 
and  from  this  port,  per  Miami  and  Wabash  Canals,  to 
Covington,  Indiana."  It  was  held  that  the  policy,  by 
the  indorsement,  covered  the  ordinary  risks  of  canal 
navigation.  The  difference  between  a  simple  "open" 
and  "an  open  running  policy,"  is  thus  made  in  the 
text. — See  Sec.  2595,  ante.  In  I  Phil.  Ins.,  Sub.  Sec. 
504,  p.  258,  this  language  occurs:  "  *  i?un7«nj7,' or  as 
they  are  also  called,  ^qpen*  policies^  or  varying 
amounts  of  a  specified  kind  of  subjectSj  as  goods, 
goods  in  trust,  goods  on  consignment,  goods  to  be  stored 
in  a  certain  storehouse,  from  time  to  time,  etc.,  are  not 
unfrequently  made',  in  which  the  amount  of  pretnium 
accruing  aZ  successive  periods  unll  vary  with  that 
of  the  subject."  From  this  it  will  be  perceived  that 
the  distinction  of  the  text,  between  "  open  "  and  "  run- 
ning "  policies,  is  properly  made. 

2598.    An  acknowledgment  in  a  policy  of  the  re-  Effect  of 
ceipt  of  preminm  is  conclusive  evidence  of  its  payment, 
80  far  as  to  make  the  policy  binding,  notwithstanding 
any  stipulation  therein  that  it  shall  not  be  binding 
until  the  premium  is  actually  paid. 

Note.— 2  Phil.  Ins.,  p.  264,  Sub.  Sec.  512.  "  The 
usual  form  of  the  policy  contains  a  clause  by  which  the 
insurers  con/ess  themselves  to  have  been  paid  the  pre- 
miumj*^  See  id.,  Sub.  Sec.  23,  p.  22.  Here  the  text 
makes  such  acknowledgment  conclusive  proof  of  pay- 
ment, and  makes  the  policy  binding  in  effect  from  its 
execution  and  delivery.— N.  Y.  Central  Ins.  Co.  vs. 
National  Pro.  Ins.  Co.,  20  Barb,  p.  468;  Goit  vs.  the 
same,  25  id.,  p.  189.  See,  however,  the  contrary  view 
of  Ematt,  J.,  in  Sheldon  vs.  Atlantic  Ins.  Co.,  26  N.  Y., 
p.  460.  Compare  2  Hill,  p.  557.  The  text  accords  with 
Sec.  1,  Stats.  1871-2,  p.  59. 
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Agreement       2599.    An  afiTeement  made  before  a  loss,  not  to 
■ot  to  °  ' 

traDsfer.      transfer  the  claim  of  a  person  insured  against  the  in- 
surer, after  the  loss  has  happened,  is  void. 

Note. — Groit  vs.  National  Protection  Ins.  Co.,  25 
Barb.,  p.  189;  see  Courtney  vs.  N.  Y.  City  Ins.  Co., 
28  id.,  p.  116.  But  see  to  the  contrary. — Day  vs- 
Poughkeepsie  Mut.  Ins.  Co.,  23  id.,  p.  623.  Clearly, 
if  this  was  not  the  rule  of  the  law  prior  to  the  adoption 
of  this  Code  it  ought  to  have  been ;  such  a  covenant  or 
agreement  in  a  policy  is  grossly  oppressive. 


ARTICLE  VII. 

WARRAKTIS8. 

Section  2603.  Warranty,  express  or  implied. 

2604.  Form. 

2605.  Warranty  must  be  in  policy. 

2606.  Past,  present,  and  future  warranties. 

2607.  Warranty  as  to  past  or  present. 

2608.  Warranty  as  to  the  jfuture. 

2609.  Performance  excused. 

2610.  What  acts  avoid  the  policy. 

2611.  Policy  may  provide  for  avoidance. 

2612.  Breach  without  fraud. 

Warranty*        2603.     A  warranty  is  either  express  or  implied. 

•xproas  or 

implied.  NoTK.— See  "  warranty »'  defined.— Sec.  1763,  ante, 

and  note;  see,  also,  Benjamin  on  Sales,  pp.  452-495, 
Chap.  1,  Part  2,  Book  4.  A  warranty  in  marine  in- 
surance, as  defined  by  Parsons  in  his  Merc.  Law,' p. 
422,  is  '*A  stipulation  or  agreement,  in  the  policy f  that 
a  certain  thing  shall  be  or  not  to  be,  is  a  warranty." 
Tlie  direct  assertion  or  allegation  of  a  fact  may  consti- 
tute a  warranty. — Id. 

F«rm.  2604.    No  particular  form  of  words  is  necessary  to 

^  create  a  warranty. 

Note. — See  references  in  preceding  note.  Ben- 
jamin on  Sales,  p.  454,  uses  this  language:  "No  par- 
ticular form  of  words  is  necessary  to  create  a  war- 
ranty," exactly  the  words  of  the  text.  It  is  nearly  two 
hundred  years  since  Lord  Holt  first  settled  the  rule, 
in  Cross  vs.  Gardner,  Carthew,  p.  90,  and  Medina 
vs.  Stoughton,  3  Mod.,  p.  261,  which  Buller,  J.,  in 
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1789,  laid  down  in  the  opinion  given  by  him  in  the 
i  &mou8  leading  case  of  Pasley  vs.  Freeman,  1  Show, 

p.  68,  as  follows:  "  It  was  rightly  held  by  Holt,  C.  J., 

and  has  been  uniformly  adopted  ever  since,  that  an 
I  affirmation  at  the  time  of  a  sale  is  a  warranty,  pro- 

i  vided  it  appear  in  evidence  to  have  been  so  intended." 

And  as  with  regard  to  sales,  the  "intention,"  as  used 
I  by  the  learned  author,  was  a  question  of  fact  for  the 

'  juTy;  and  "warranty"  is  the  same  everywhere.    It  is 

a  question  of  fact  for  the  jury,  particularly  where  it 
I  is  implied,  as  in  the  preceding  section  it  is  provided  it 

may  be. 

2606.    Every  express  warranty,  made  at  or  before  Warriuit^ 
the  execution  of  a  policy,  must  be  contained  in  the  i^psy-        \       ^ 
policy  itself,  and  another  instrument,  whether  upon    (/I  U^  /    |  U 
the  same  paper  or  not,  cannot  be  referred  to  as  mak-  ' 

ing  a  part  of  the  policy  for  this  purpose,  even  by 
agreement  of  the  parties. 

Note.— By  the  law  as  it  existed  prior  to  the  adoption 
of  this  Code,  warranties  might  be  gathered  fVom  other 
instruments  referred  to  by  the  policy  as  forming  a  part 
of  it. — Chaffee  vs.  Cattaraugus  Co.  Ins.  Co.,  18  N.  Y., 
p.  376;  Murdock  vs.  Chenango  Co.  Ins.  Co.,  2  id.,  p. 
210;  Jennings  vs.  the  same,  2  Den.,  p.  75.  A  state- 
ment made  in  a  paper  referred  to  by  the  policy,  but 
not  made  a  part  of  it,  is  not  a  warranty. — Wall  vs. 
Howard  Ins.  Co.,  14  Barb.,  p.  383;  affirmed,  see  17 
K.  Y.,  p.  197.  This  change  was  suggested  in  Chaffee 
vs.  Cattaraugus  Co.  Mutual  Insurance  Company,  18 
N.  Y.,  p.  876. 

2606.  A  warranty  may  relate  to  the   past,  the  Past, 

present, 

present,  the  future,  or  to  any  or  all  of  these.  wwrnSS 

Note.— Angell  on  Insurance,  Sees.  187-195. 

2607.  A  statement  in  a  policy,  of  a  matter  relat-  Warranty 

as  to  past 

ing  to  the  person  or  thing  insured,  or  to  the  risk,  as  a  or  present. 
jBEict,  is  an  express  warranty  thereof. 

Note.— Fowler  vs.  ^tna  Ins.  Co.,  6  Cow.,  p.  673; 
Barker  vs.  Phcenix  Ins.  Co.,  8  Johns.,  p.  807;  2  Pars. 
Mart.  L.,  p.  106.  **A  warranty  must  be  a  part  of  the 
policy,  and  may  be  written  upon  any  part  of  it.'*  But 
what  follows  of  this  sentence  of  this  author  is  super- 

2a-vol.  u. 
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seded  by  Sec.  2605,  ante — ^i.  e.,  if  expressly  referred  to 
in  the  policy  it  may  be  written  on  another  paper. — See 
Small  vs.  Gibson,  16  Q.  B.,  p.  141. 

2608.  A  statement  in  a  policy,  which  imports  that 
it  is  intended  to  do  or  not  to  do  a  thing  which  mate- 
rially aflfects  the  risk,  is  a  warranty  that  such  act  or 
omission  shall  take  place. 

Note. — Murdock  vs.  Chenango  Mutual  Ins.  Co.,  2 
N.  Y.,  p.  210;  Bilborough  vs.  Metropolis  Ins.  Co.,  5 
Duer  R.,  p.  587. 

2609.  When,  before  the  time  arrives  for  the  per- 
formance of  a  warranty  relating  to  the  future,  a  loss 
insured  against  happens,  or  performance  becomes  un- 
lawful or  impossible,  the  omission  to  fulfill  the  war- 
ranty does  not  avoid  the  policy. 

Note. — If  a  warranty  is  of  a  fact  that  is  not  to  occur 
until  after  the  commencement  of  the  risk,  and  the  loss 
occur  before  the  warranty  is  complied  with,  it  \s  no 
breach  which  discharges  the  insurer. — Hendricks  vs. 
Com.  Ins.  Co.,  8  Johns.,  p.  1;  Taylor  vs.  Lowell,  3 
Mass.,  pp.  831,  347.  Nor  is  it  such  a  breach  if  a  com- 
pliance with  the  warranty  was  legal  when  it  was  made, 
but  becomes  illegal  afterward,  for  the  law  never  re- 

• 

quires  that  an  illegal  act  shall  be  done.  Such  is  the 
language  of  2  Pars.  Mart.  Law,  p.  108,  referring  to 
Brewster  vs.  Kitchell,  1  Salk.,  p.  198;  1  Ld.  Raymond, 
p.  317.  But  he  says  this  doctrine  is  questioned  by  2 
Amould  Ins.,  p.  688;  see,  also,  this  question  discussed 
1  Phil.  Ins.,  Sub.  Sec.  771.  The  text,  however,  settles 
any  controversy  on  the  subject. 

2610.  The  violation  of  a  material  warranty,  or 
other  material  provision  of  a  policy,  on  the  part  of 
either  party  thereto,  entitles  the  other  to  rescind. 

KoTE. — This  is  simply  the  ordinary  rule  in  the  re- 
scission of  contracts — a  failure  to  perform  by  one  is  a 
failure  of  consideration  to  the  other  contracting  party. 
See  Sees.  1688, 1689,  ante,  and  notes. 

26X1.  A  policy  may  declare  that  a  violation  of 
specified  provisions  thereof  shall  avoid  it,  otherwise 
the  breach  of  an  immaterial  provision,  does  not  avoid 
the  policy. 
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Note.— The  purpose  of  this  and  the  preceding  sec- 
tion is  to  relax  the  rule  existing  prior  to  their  adoption 
requiring  the  strict  performance  of  immaterial  condi- 
tions in  the  contract  by  policy.  Now  an  avoidance 
can  only  be  effected  by  a  breach  which  is  specified  as 
material,  or  of  such  character  as  to  avoi4  it,  or  which 
shall  avoid  it. 

261 2.     A  breach  of  warranty,  without  fjraud,  merely  Breach 

•^'  >  ^     without 

exonerates  an  insurer  from  the  time  that  it  occurs,  or  ''•^d. 
where  it  is  broken  in  its  inception  prevents  the  policy 
from  attaching  to  the  risk. 

Note.— 2  Duer  Ins.,  p.  435,  Sec.  86.  False  war- 
ranty.— 2  Pars.  Mart.  Law,  p.  105,  and  notes;  see  Sec. 
2569,  ante,  and  note.  "  Where  breach  of  the  implied 
warranty  is  proved  it  may  still  be  material  to  prove  the 
fraud,  and  where  no  such  breach  is  shown  Ihe  fraud 
may  still  exist,  and  the  proof  be  given  to  avoid  the 
policy." — 2  Duer  Ins.,  p.  436.  If  the  ship  was  wrwco- 
worthy  when  the  risk  commenced,  the  brecich  of  the 
implied  warranty  wotUd  prevent  the  policy  frovn 
attaching,  and  in  cases  exempt  from  fraud,  where  the 
policy  has  not  attached,  the  assured  is  entitled  to  a 
return  of  the  premium.— 2  Duer  Ins.,  p.  436,  Sec.  36. 
In  another  case,  ♦  *  *  the  fraud  itself,  even  where 
no  breach  of  the  warranty  is  shown,  might  be  justly 
relied  on  as  a  valid  defense. — Id. 


ARTICLE  VIII. 

PRBMITTM. 

SEcnoK  2616.  When  premium  is  earned. 

2617.  Return  of  premium. 

2618.  When  none  allowed. 

2619.  Return  for  fraud. 

2620.  Over-insurance  by  several  insurers. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

2616.    An  insurer  is  entitled  to  payment  of  the  when 

.  premlam  is 

premium  as  soon  as  the  thing  insured  is  exposed  to  the  earned, 
peril  insured  against. 

Note.— In  1  Phil.  Ins.,  Sub.  Sec.  505,  p.  258,  it  is 
said  **  the  premium  on  the  whole  amount  insured  is 
usually  considered  to  be  due  on  the  delivery  of  the 


]^ 
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policy  for  the  whole  voyage,  or  other  period  of  the  risk 
in  a  marine  policy;  for  the  whole  or  a  certain  period 
or  proportion  in  a  fire  policy;  and  for  one  year  in 
ddvance  in  a  life  policy^  though  not  always  then, 
wholly  payable.— -See  Rule  in  England,  id.,  Sub.  Sec. 
506;  and  then  see  Sub.  Sec.  507.  Premium  is  due  from 
the  broker,  but  not  so  necessarily  in  the  U.  S. — Id., 
Sub.  Sec.  506. 

Return  of  2617.  A  person  insured  is  entitled  to  a  return  of 
premium  paid,  or  a  ratable  proportion  thereof  if  no 
part  of  his  interest  in  the  thing  insured  is  exposed  to 
any  of  the  perils  insured  against;  or,  where  the  insur- 
ance is  made  for  a  definite  period  of  time,  if  it  is  not 
exposed  to  such  peril  for  the  whole  of  that  time. 

Note. — The  premium,  although  due  and  payable  in 
one  sense  as  soon  as  the  policy  is  made,  is  in  another 
not  due  unless  that  risk  is  incurred  for  insurance  against 
which  the  premium  is  paid.     If,  therefore,  there  has 
been  no  such  risk,  the  premium  cannot  be  claimed  if  it 
has  not  been  paid,  and  if  it  has  been  paid,  by  cash  or 
by  a  note,  it  must  be  returned. — 2  Pars.  Mar.  Law,  p. 
185;  Waters  vs.  Allen,  5  Hill,  p.  421.    As  to  return 
ratably,  see  2  Pars.  Mar.  L.,  pp.  188, 191;  Holmes  vs. 
United  Ins.  Co.,  2  Johns.  Cas.,  p.  329.    **  Where  made 
for  a  definite  time — if  not  exposed,  the  whole  thereof.'' 
This  is  a  settled  usage,  as  far  as  fire  insurance  is  con- 
cerned.   As  to  marine  insurance,  the  law  appears  to  be 
now  the  other  way. — Tyrie  vs.  Fletcher,  2  Cowp.,  p. 
^^,    In  this  case,  Ld.  Mansfield,  C.  J.,  states  the  law 
substantially  as  follows:    There  are  two  general  rules 
established  applicable  to  this  question — the  first  is,  that 
when  the  risk  has  not  been  run,  ^m  whatever  cause, 
the  premium  shall  be  returned,  because  a  policy  of 
insurance  is  a  contract  of  indemnity;  and,  as  a  conse- 
quence, if  tiiere  is  no  risk  incurred  the  consideration 
for  the  premium  fails,  and  therefore  he  ought  to  return 
it.    Another  rule  is,  that  if  the  risk  of  the  contract  of 
indemnity  has  once  commenced  there  shall  be  no  ap- 
portionment or  return  of  premium  afterwards.    See, 
also,  Loraine  vs.  Thomlinson,  2  Doug.,  p.  585,  and  2 
Phil.  Ins.,  Sub.  Sec.  1819:     ''If  the  thing  insured 
ha8  never  been  brought  within  the  terma  of  the  con- 
tract, 80  that  the  insurer  might  have  been  liable  for  a 
loss,  the  premium  m,ust  be  retumed,^^  [Italics  are  those 
of  Phillips. — £d.]    See,  also,  notes  and  cases  therein 
referred  to.— Id.  See  the  entire  question  of  the  return  of 
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premium  discussed.— 2  Arnould  Ins.,  p.  1004,  et  seq., 
giving  two  principal  rules  affecting  it,  being  Ld.  Mans- 
field's 8upra.--Id.,  p.  1005.  If  risk  begun,  whole  is  due. 
Id,,  p.  1007.  If  illegal  and  begun,  not  returned. — Id., 
p.  1009;  SecuSf  if  not  begun.— Id.,  p.  1010. 


2618.  K  a  peril  insured  against  has  existed,  and  the  when 

,  none 

insurer  has  been  liable  for  any  period,  however  short,  allowed. 
the  insured  is  not  entitled  to  a  return  of  premium,  so     f^  (  [i 
fiir  as  that  particular  risk  is   concerned,  unless  the 
insurance  was  for  a  definite  period  of  time,  in  which 
case  he  is  entitled  to  a  proportionate  return  under  the 
preceding  section. 

Note. — "If  peril  existed  and  the  iniArer  was  liable  for 
any  period,  however  short,  the  insured  is  not  entitled  to, 
a  return  of  the  premium"  (Waters  vs.  Allen,  5  Hill,  p. 
421;  Hendricks  vs.  Commercial  Ins.  Co.,  8  Johns.,  p. 
1),  "so  far  as  that  particular  risk  is  concerned ''  (see 
Waters  vs.  Allen,  5  Hill,  p.  421),  "  unless  the  insurance 
is  for  a  definite  time;  in  which  case  he  is  entitled  to  a 
proportionate  return  under  preceding  section."  The 
cases  above  cited  refer  to  marine  insurances  only,  which 
are  usually  made  for  a  voyage.  Fire  insurances,  being 
made  for  a  fixed  term,  do  not  &11  within  the  same  strict 
rule.— 2  Phil.  Ins.,  Sub.  Sec.  1820,  p.  487.  Exposed 
to  risk,  for  however  short  a  time,  return  cannot  be 
claimed. 

2619.  A  person  insured  is  entitled  to  a  return  of  Return 
the  premium  when  the  contract  is  voidable,  on  account 

of  the  fraud  or  misrepresentation  of  the  insurer,  or  on 
account  of  facts,  of  the  existence  of  which  the  insured 
was  ignorant  without  his  fault;  or  when,  by  any 
de&ult  of  the  insured  other  than  actual  fraud,  the 
insurer  never  incurred  any  Uability  under  the  policy. 

NoTK. — Delavigne  vs.  United  Ins.  Co.,  1  Johns. 
Cas.,  p.  310;  Elbers  vs.  United  Ins.  Co.,  16  Johns.,  p. 
128.  He  is  not  entitled  to  a  return  of  premium  where 
the  policy  was  ineffective  by  reason  of  his  own  or  his 
agent^s  fraud. — Waters  vs.  Allen,  5  Hill,  p.  421, 

2620.  In  case  of  an  over-insurance  by  several  in-  ovor 
surers,  the  insured  is  entitled  to  a  ratable  return  of  by  several 

'  insurers. 

the  premiimi,  proportioned  to  the  amount  by  which 
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the  aggregate  Bum  insured  in  all  the  policies  exceeds 
the  insurable  value  of  the  thing  at  risk. 

Note. — Over-insurance  and  double  insurance  defined 
as  the  same.— 2  Phil.  Ins.,  p.  49,  Sub.  Sec.  1250;  1  Phil, 
id.,  p.  187,  Sub.  Sec.  359;  p.  119,  id..  Sub.  Sec.  207.  The 
grounds  for  and  consistency  in  this  rule  is  manifest 
from  an  examination  of  Sub.  Sees.  1828, 1829,  1836,  of 
2  Phil.  Ins.,  pp.  491-497;  see  id.,  Sub.  Sees.  1838, 1839. 
Double  insurance  is  where  two  or  more  insurances  are 
made  by  one  insurer  on  the  same  interest  and  atibject 
and  against  the  same  risks. — 1  Phil.  Ins.,  p.  187,  Sub. 
Sec.  359.  Hay  insure  with  and  recover  once  of  whom 
he  pleases.  **  If  there  be  many  simultaneous  policies 
on  the  same  subject  matter,  no  one  of  which  is  beyond 
the  interest,  but  altogether  are,  as  all  make  but  one 
insurance,  with  mutual  claim  of  contributions,  there  is 
a  return  premium  paid  pro  rata  by  all.  If  the  policies 
are  not  simultaneous  the  same  rule  seems  to  apply, 
except  in  cases  where  the  later  ones  (Sec.  2622,  post) 
were  not  made  until  after  the  former  ones  attached. 
Then  it  would  seem  that  as  a  part  of  the  earlier  policies 
might  have  been  held,  without  claim  of  contribution, 
for  the  loss  of  the  whole  property  they  insured,  if  that 
has  taken  place  before  the  later  policies  were  made, 
there  should  be  no  return  of  premium  from  these  earlier 
X)olicies;  and  it  should  follow  that  the  later  policies, 
made  after  the  whole  interest  was  covered,  should  re- 
turn pro  rata,  according  to  the  excess' of  the  premium 
over  what  they  could  in  any  event  have  been  liable 
to  pay.  **  But  we  think  this  whole  subject  (says 
Parsons)  stands  in  an  obscure  position,  and  needs  fur- 
ther adjudication." — 2  Pars.  Mart.  Law,  pp.  191, 192, 
referring  at  length  in  Note  1,  p.  192,  to  pp.  98, 99,  ante, 
id.  Since  there  were  grave  doubts  in  the  mind  of  Mr. 
Parsons  as  to  these  rules,  the  necessity  for  the  adoption 
of  this  and  the  succeeding  two  sections  is  apparent. 

Contribn-  2621.  When  an  over-insurance  is  effected  by  sim- 
ultaneous policies,  the  insurers  contribute  to  the  pre- 
mium to  be  returned  in  proportion  to  the  amount 
insured  by  their  respective  policies. 

•  Note. — See  note  to  preceding  section,  and  2  Pars. 

Hart.  Law,  pp.  191,  192,  there  quoted.  In  2  Amould 
Ins.  (3  ed.,  1866),  p.  1017,  it  is  stated  that  the  rule  is 
laid  down  by  Mr.  Marshall,  that  '*  all  the  underwriters 
upon  a  policy  in  which  the  ofTocts  are  insured  beyond 
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their  value  must  bear  any  loss  that  may  happen,  and 
repay  a  part  of  the  premium  in  proportion  to  their 
respective  subscriptions,  without  regard  to  the  priority 
of  their  dates."  It  is  also  stated  by  Emerigon,  and  so 
considered  in  this  country  (England),  **  that  several  pol- 
icies effected  on  the  same  date  are  considered  to  form 
but  one  policy."  A  distinction  arose  which  Parke,  in 
Fisk  vs.  Masterman,  8  M.  &  W.,  p.  165,  pointed  out, 
but  which  Amould  overlooked,  by  which  the  rule  laid 
down  by  Marshall,  and  supposed  by  Amould  to  be 
discarded,  applies.  See  Marshall's  rule,  supra.  And 
again,  on  pp.  1017,  1018,  2  Amould:  **If  by  several 
policies,  made  without  fraud,  the  sum  insured  exceeds 
the  value  of  the  effects,  these  several  policies  will  in 
effect  make  but  one  insurance,  and  will  be  good  to  the 
exteTit  of  the  interest  of  the  assured,  and  in  case  of 
loss,  all  the  underwriters  on  the  several  policies  shall 
pay  according  to  their  several  subscriptions;  and  it  fol- 
lows from  thence  that  all  the  underwriters  on  the  sev- 
eral policies  would  be  equally  bound  to  make  a  return 
of  premium  for  the  sum  insured  above  the  value  of  the 
effects,  in  proportion  to  their  respective  subscriptions. 

2622.     When  an  over-insurance  is  effected  by  sue-  Proportion- 

ato  ooDtri- 

cessive  policies,  those  only  contribute  to  a  return  of  bation. 
the  premium  who  are  exonerated  by  prior  insurances 
from  the  liability  assumed  by  them,  and  in  proportion 
as  the  sum  for  which  the  premium  was  paid  exceeds 
the  amount  for  which,  on  account  of  prior  insurance, 
they  could  be  made  liable. 

Note. — 2  Arnould  Ins.,  p.  1018  (3  ed.),  continuing 
from  preceding  note:  "  If,  however,  of  the  several  poli- 
cies effected  on  the  same  subject,  at  difierent  dates,  the 
earlier  have  attached  before  the  latter  have  been  under- 
written ("i««ted,"  under  the  Code),  the  latter  only  are 
subject  to  a  claim  of  return  of  premium  in  case  of  over 
insurance,  because  until  their  execution  the  earlier  sus- 
tained a  risk  equal  to  the  full  amount  of  their  subscrip- 
tions."— See,  also,  2  Pars.  Mart.  Law,  pp.  97-99,  and 
pp.  171,  192,  that  portion  quoted  in  note  to  Sec.  2620, 
ante;  and  Fisk  vs.  Masterman,  8  M.  &  W.,  p.  165. 
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ARTICLE    IX. 

L088. 

SscTiOK  2626.  Perils,  remote  and  proximate. 

2627.  Loss  incurred  in  rescue  from  peril. 

2628.  Excepted  perils. 

2629.  Negligence  and  fraud. 

Perils.  2626.    An  insurer  is  liable  for  a  loss  of  which  a 

remote 

wximate.  P^^^  insured  against  was  the  proximate  cause; 
although  a  peril  not  contemplated  by  the  contract 
may  have  been  a  remote  cause  of  the  loss;  but  he  is 
not  liable  for  a  loss  of  which  the  peril  insured  against 
was  only  a  remote  cause. 

Note. — Loss  is  defined  by  Bouvier  L.  Die,  Vol.  2, 
p.  81,  to  be  **the  destruction  of,  or  damage  to  the 
insured,  subject  by  the  perils  insured  against,  accord- 
ing to  the  express  provisions  and  construction  of  the 
contract."  These  accidents,  or  misfortunes,  or  perils^ 
as  they  are  usually  denominated,  are  all  distinctly 
enumerated  in  the  policy.  And  no  loss,  however 
great  or  unforseen,  can  be  a  loss  within  the  policy, 
unless  it  be  the  direct  and  immediate  consequence  of 
one  or  more  of  these  perils. — 1  Marshall  Ins.,  Chap. 
12,  p.  373  (5th  ed.)  "  The  underwriter  is  liable  for  no 
loss  which  is  not  proximately  caused  by  the  perils 
insured  against.  '  (Jausa  proxima  non  remota  spec- 
tatur^  is  necessarily  a  fimdamental  rule  of  law  in 
general,  but  peculiarly  obvious  in  its  application  to 
contracts  of  marine  insurance;  and  this  for  the  reason 
given  by  Lord  Bacon,  that  *  it  were  infinite  for  the  law 
to  consider  the  causes  of  causes,  and  their  impulsions 
one  on  another,  therefore  it  contented  itself  with  the 
immediate  cause.*  **— 2  Arnold  Ins.,  p.  670  (3d  ed., 
1866.)  See,  also,  Matthews  vs.  Howard,  11  N.  Y.,  p.  9. 
The  preceding,  though  declared  applicable  to  **  marine 
loss,"  yet  the  maxim  must  of  necessity  apply  to  all 
losses  insured  against.  And  this  is  the  case,  notwith* 
standing  a  cause  not  contemplated  by  the  contract  may- 
have  been  the  remote  cause  of  the  loss. — 2  Pars.  Mar. 
Law,  p.  221.  ''*■  If  goods  are  damaged  by  actual  coti- 
ta>ct  with  seawater  the  underwriters  are  certainly 
liable. — Baker  vs.  Manufg.  Ins.  Co.,  Sup.  Jud.  Ct., 
Mass.,  March  Term,  14  Law  Eeporter,  p.  203;  Coggs- 
well  vs.  Ocean  Ins.  Co.,  18  La.,  p.  84.  **And  it  has 
been  held  that  if  part  of  the  cargo  is  damaged  by  sea- 
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water,  and  the  vapor  and  gases  arising  from  it  injure 
another  portion  of  the  cargo,  which  is  insured,  the 
underwriters  on  this  latter  portion  are  liable,  although 
it  was  not  immediately  in  contact  with  the  seawater." 
See,  also,  Note  2,  and  cases  there  cited,  2  Parsons,  id. 
But  he  is  not  liable  for  a  loss  of  which  the  peril  is  only 
the  remote  cause.  This  is  doubtless  the  general  prin- 
ciple. The  difficulty  of  the  subject  arises  in  its  appli- 
cation. Insurance  against  fire  does  not  cover  destruc- 
tion by  a  shock  of  lightning,  not  setting  the  place  on 
fire. — Babcock  vs.  Montgomery  Mut.  Ins.  Co.,  4  N.  Y., 
p.  826,  affirming  6  Barb.,  p.  637;  Kenniston  vs.  Merri- 
mac  Co.  Mut.  Ins.  Co.,  14  N.  H.,  p.  341.  Nor  explo- 
sion of  a  steam  boiler. — ^Millandon  vs.  New  Orleans 
Ins.  Co.,  4  Rob.  La.,  p.  15.  Nor  iiyury  by  overheat- 
ing.— Austin  vs.  Drew,  6  Taunt.,  p.  436.  Nor  injury 
by  removal  of  goods  under  reasonable  apprehension 
that  the  house  would  be  set  on  fire  by  a  neighboring 
confiagration. — Hillier  vs.  Allegany  Mutual  Ins.  Co.,  3 
Penn.  St.,  p.  470.  But  it  is  held  to  cover  injury  to 
goods  by  water  poured  on  the  goods,  or  the  building 
containing  them,  for  the  purpose  of  extinguishing  a 
fire,  or  occurring  in  the  course  of  their  removal  from  a 
burning  building. — Angell  Ins.,  p.  164.  And  destruc- 
tion of  a  vessel  by  explosion  of  gunpowder;  because 
the  explosion  is  caused  by  fire. — Grim  vs.  Phcsnix  Ins. 
Co.,  13  Johns.,  p.  451.  So  of  fire  produced  by  friction. 
Angell  Ins.,  p.  168.  So  of  destruction  by  blowing  up 
to  prevent  the  spread  of  a  conflagration  .-*-City  Fire 
Ins.  Co.  vs.  Corlies,  21  Wend.,  p.  867.  lYaud  and 
false  swearing  by  the  insured,  in  his  statement  of 
losses,  which  can  be  reasonably  accounted  for  on  the 
score  of  opinion,  is  not  entitled  to  weight  as  evidence; 
it  is  only  so  when  it  shows  a  material  and  intentional 
over- valuation. — Clark  vs.  Phoenix  Ins.  Co.,  36  Cal., 
p.  168. 

2627.    An  insurer  is  liable  where  the  thing  insured  Loss 
is  rescued  from  a  peril  insured  against,  that  would  In  rescue 

fVom  peril. 

otlierwise  have  caused  a  loss,  if  in  the  course  of  such 
rescue  the  thing  is  exposed  to  a  peril  not  insured 
against,  which  permanently  deprives  the  insured  of 
its  possession,  in  whole  or  in  part;  or  where  a  loss 
is  caused  by  eftbrts  to  rescue  the  thing  insured  from 
a  peril  insured  against. 

21— vol.  ii. 
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NoT]|. — Insurer  liable  for  a  peril  to  which  the  sub- 
ject of  insurance  is  exposed,  though  not  insured  against, 
if  so  exposed,  in  removal  from  a  peril  insured  against, 
which  would  have  done  the  injury  if  not  so  removed. — 
Tilton  vs.  Hamilton  Fire  Ins.  Co.,  1  Bosw.,  p.  367. 
So  where  loss  is  caused  by  efforts  to  rescue  the  thing 
insured  from  the  perils  insured  against. — ^Angell  Ins., 
Sec.  115;  Case  vs.  Hartford  Fire  Ins.  Ck>.,  13  111.,  p. 
676;  Firemen's  Ins.  Co.  vs.  May,  20  Ohio,  p.  211;  see 
Babcockvs.  Montgomery  Co.  Ins.  Co.,  6  Barb.,  p.  637. 

2628.  Where  a  peril  is  specially  excepted  in  a 
contract  of  insurance,  a  loss,  which  would  not  have 
occurred  but  for  such  peril,  is  thereby  excepted; 
although  the  immediate  cause  of  the  loss  was  a  peril 
which  was  not  excepted. 

Note. — St.  John  vs.  Am.  Mut.  Ins.  Co.,  11  N.  Y., 
p.  5;  1  Duer  Ins.,  p.  371. 

2629.  An  insurer  is  not  liable  for  a  loss  caused  by 
the  willful  act  of  the  insured;  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  nor  by  fraud  or  neg- 
ligence on  the  part  of  his  agents  or  others. 

Note. — Mathews  vs.  Howard  Ins.  Co.,  11  N.  T.,  p. 
9;  Gates  vs.  Madison  Co.  Mut.  Ins.  Co.,  5  id.,  p.  469; 
•  Kedman  vs.  Wilson,  14  M.  &.  W.,  p.  476;  Dixon  vs. 
Sadler,  5  id.,  pp.  405^15;  8  id.,  p.  895;  see  Walker  vs. 
Maitland,  5  B.  &  Aid.,  p.  171;  Nelson  vs.  Suffolk  Ins. 
Co.,  8  Cush.,  p.  496;  Perrin  vs.  Protection  Ins.  Co.,  11 
Ohio,  p.  147;  Clark  vs.  Phoenix  Ins.  Co.,  36  Cal.,  p. 
168.  In  Waters  vs.  Merchants'  Ins.  Co.,  11  Peters,  p. 
213,  it  was  held  that  an  insurer  was  not  exonerated  by 
tlie  negligence  of  the  agents  of  the  insured,  but  was 
exonerated  by  their  fraud.  This  is  the  general  rule 
with  regard  to  contracts  of  every  character. 


AKTICLB    X. 

NOTICB    OF    LOSS. 

Section  2633.  Notice  of  loss. 

2634.  Preliminary  proofs. 

2635.  Waivers  of  defects  in  notice,  etc. 

2636.  Waiver  of  delay. 

2637.  Certificate,  when  dispensed  with. 


/ 
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2633.  In  case  of  loss,  an  insurer  is  exonerated,  if  NoUoewrf 

'  '  1088.    /.     .  ]\^    / 

notice  thereof  is  not  given  to  him  by  some  person        v^'.  .    v  /  /  (,/ 
insured,  or  entitled  to  the  benefit  of  an  insurance, 
without  unnecessary  delay. 

NoTB. — If  the  insured,  or  some  one  benefited  by  in- 
I      surance,  does  not  give  notice  of  loss,  insurer  exoner- 
ated (Cornell  vs.  Le  Roy,  9  Wend.,  p.  163),  and  Fithout 
unnecessaiy  delay. — Inman  vs.Westem  Fire  Ins,  Co., 
12  Wend.,  p.  452. 

2634.  When  preliminary  proof  of  loss  is  required  Preiimi- 
by  a  policy,  the  insured  is  not  bound  to  give  such  p«>ofc. 
proof  as  would  be  necessary  in  a  Court  of  justice;  but 
it  is  sufficient  for  him  to  give  the  best  evidence  which 
he  has  in  his  power  at  the  time. 

Note. — Barker  vs.  PhoBnix  Ins.  Co.,  8  Johns.,  p.  807; 
Haff  vs.  Marine  Ins.  Co.,  4  id.,  p.  132;  Talcot  vs.  Ma- 
rine Ins.  Co.,  2  id.,  p.  130;  Clark  vs.  t^hoenix  Ins. 
Co.,  36  Cal.,  p.  168;  see,  also,  Braunstein  vs.  Acci- 
dental Death  Ins.  Co.,  1  Best  &  Sm.,  p.  782. 

2635.  All  defects  in  a  notice  of  loss,  or  in  prelim-  Waivers  ot 
inary  proof  thereoj^  which  the  insured  might  remedy,  notice,  etc. 
and  which  the  insurer  omits  to  specify  to  him,  without 
unnecessary  delay,  as  grounds  of  objection,  are  waived. 

NoTB. — Kernochan  vs.  Bowery  Ins.  Co.,  17  N.  Y., 
p.  428;  O'Neil  vs.  Buffalo  Ins.  Co.,  8  N.  Y.,  p.  122. 

2636.  Delay  in  the  presentation  to  an  insurer  of  waiverof 
notice  or  proof  of  loss  is  waived,  if  caused  by  any  act 
of  his,  or  if  he  omits  to  make  objection  promptly  and 
specifically  upon  that  ground. 

NoTX.— Bumstead  vs.  Dividend  Mut.  Ins.  Co.,  12  N, 
Y.,  p.  81. 

2637.  K  a  policy  requires,  by  way  of  preliminary  certificate. 

when 

proof  of  loss,  the  certificate  or  testimony  of  a  person  disnensed 
other  tl^an  the  insured,  it  is  sufficient  for  the  insured 
to  nse  reiasonable  diligence  to  procure  it,  and  in  case 
of  the  refusal  of  such  person  to  give  it,  then  to  furnish 
reasonable  evidence  to  the  insurer  that  such  reAisal 


164  Civil  Code. 

was  not  induced  by  any  just  grounds  of  disbelief  in 
the  facts  necessary  to  be  certified. 

Note. — This  proviflion  overrules  Woraley  vs.  Wood, 
6  T.  K.,  p.  710;  compare  Thomas  vs.  Fleury,26  N.  Y., 
p.  26. 


ARTICLE    XI. 

DOUBLE  IN8ITEANCE. 

Section  2641.  Double  insurance. 

2642.  Contribution  in  case  of  double  insurance. 

Double  2641.    A  double  insurance  exists  where  the  same 

inraranoe. 

person  is  insured  by  several  insurers  separately  in  re- 
spect to  the  same  subject  and  interest. 

Note. — A  double  insurance  is  a  mere  insurance  of 
the  solvency  of  each  set  of  underwriters  by  the  policies 
of  the  others.  He  can  never  recover  but  one  indem- 
nity from  all.— 1  Phil.  Ins.,  p.  119,  Sub.  Sec.  207. 
Double  and  over-insurance  are  the  same,  and  is  where 
two  or  more  insurances  are  made  in  favor  of  the  same 
insured,  on  the  same  interest^  in  the  same  subject^ 
against  the  same  risks, — Id.,  p.  187,  Sub.  Sec.  359. 
May  insure  with  as  many  and  recover  from  any  he 
chooses. — 2  Phil.  Ins.,  p.  49,  Sub.  Sec.  1250;  see  Mut. 
Fire  Ins.  Co.  vs.  Hone,  2  N.  Y.,  p.  235;  see,  also,  3 
Kent  Com.,  p.  280  (o.  p.),  and  note  to  next  section,  post* 
and  note  to  Sec.  2620,  ante. 

Contribu-         2642.    In   case   of  double   insurance,  the  insured 

tion  in  ease 

of  double     may  claim  payment  of  a  loss  from  any  one  of  the 

jnsurance.  w  c   ^  ^  j 

r.  \        »  insurers,. who,  on  paying  it,  may  require  the  others  to 

VA  V  \  L   I  '  1  ^  ^        contribute  ratably  thereto. 

Note. — Godin  vs.  London  Assur.  Co.,  1  Burr.,  p. 
489;  Lucas  vs.  Jefferson  Insi  Co.,  6  Cow.,  p.  635;  Ang. 
Ins.,  p.  22;  3  Kent.  Com.,  p.  280.  **A  double  insur- 
ance is  where  the  insured  makes  two  insurances  on  the 
same  risk  and  the  same  interest.  But  the  law  will  not 
allow  him  to  receive  a  double  satisfaction  in  case  of 
loss,  though  he  may  sue  on  both.  The  underwriters 
on  the  different  policies  are  bound  to  contribute  ratably 
toward  the  loss.''  If  the  insured  recovers  whole  loss 
from  one,  the  others  are  liable  to  him  in  an  action  for 
contribution,  which  applies  very  equitably.— 1  Amould 
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Ins.,  p.  319  (3d  ed.,  1866).  "  The  common  law  rule  in 
the  United  States  is  that  laid  down  by  Lord  Mansfield; 
but  the  law  as  it  anciently  prevailed  in  England,  and 
is  now  established  in  France,  is  deemed  by  the  Ameri- 
can merchants  so  preferable  in  point  of  simplicity  and 
convenience  that  clauses  are  very  generally  introduced 
into  their  policies  to  prevent  the  rule  of  contribution, 
and  to  make  the  insurers  responsible  according  to  the 
order  of  date  of  their  subscriptions."  The  clause  to 
effect  this  purpose  is  in  the  second  or  any  subsequent 
policy  to  this  effect:  "  It  is  further  agreed  that  if  the 
assured  shall  have  made  any  other  assurance  upon  the 
premises,  prior  in  date  to  this  policy,  the  assurers  shall 
be  answerable  only  for  so  much  as  the  amount  of  such 
prior  insurance  may  be  deficient.**  In  the  first  policy 
it  runs:  **In  case  of  any  subsequent  insurance  the 
insurer  shall  nevertheless  be  answerable  for  the  full 
extent  of  the  sum  subscribed  by  him,  without  right 
to  claim  contribution  from  subsequent  insurers.'* — 3 
Kent^s  Comm.,  pp.  280,  281,  and  Note  a. 


ABTICLE    XII. 

BEIITBTTBANCE. 

Sectiok  2646.  Reinsurance,  what. 

2647.  Disclosures  required. 

2648.  Keinsurance  presumed  to  be  against  liability. 

2649.  Original  insured  has  no  interest. 

2646.    A  contract  of  reinsurance  is  one  by  which  Reinsui^ 

*'  ,        ano6,  what. 

an  insurer  procures  a  third  person  to  insure  him 
against  loss  or  liability  by  reason  of  such  original 
insurance. 

Note.— 3  Kent's  Comm.,  p.  278  (o.  p.).  "  After  an 
insurance  has  been  made,  the  insurer  may  have  the 
entire  sum  he  hath  insured  reassured  to  him  by  some 
other  insurer. ''  This  is  not  a  case  of  double  insurance. 
Perkins  vs.  K.  E.  Mar.  Ins.  Co.,  12  Mass.  K.,  p.  214. 
The  object  of  this  is  indemnity  against  his  own  act, 
and  if  he  gives  less  premium  than  he  receives,  that 
constitutes  his  gain  or  profit,  and  his  only  gain  or 
profit  in  the  entire  transaction.  It  is  permissible  in 
almost  eveiy  commercial  country  where  insurance  is 
practiced,  and  in  fact  is  in  many  the  custom,  to  rein- 
sure, not,  perhaps,  so  much  to  get  rid  of  their  bad 
risks  as  to  lessen  their  liabilities,  and  when  the  risks 
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are  kno'wn  to^be  good,  or  first  class,  to  make  profit 
without  risking  anythiog,  and  at  the  same  time  retain 
the  custom  of  the  insurer,  who,  if  refused  insurance  at 
any  time,  although  it  might  be  from  the  best  of  mo- 
tives, would  not  be  likely  to  call  again,  hence  his  risk 
is  taken,  and  to  indemnify  themselves  a  reinsurance  on 
the  same  risk  is  effected. 

8647.  Where  an  insurer  obtains  reinsurance,  he 
must  communicate  all  the  representations  of  the  origi- 
nal insured,  and  also  all  the  knowledge  and  informa- 
tion he  possesses,  whether  previously  or  subsequently 
acquired,  which  are  material  to  the  risk. 

Note. — Insurer,  when  attempting  to  effect  a  reinsur- 
ance, must  not  only  communicate  all  that  Ihe  original 
insurer  communicated  to  him,  but  all  that  he  knows 
himself,  either  therefrom  or  has  subsequently  learned 
concerning  the  risk. — 2  Duer  Ins.,  p.  429.  See,  also, 
case  in  point:  Bowery  Ins*  Co.  vs.  N.  Y.  Fire  Ins. 
Co.,  17  Wend-,  p.  359. 

2648.  A  reinsurance  is  presumed  to  be  a  contract 
of  indemnity  against  liability,  and  not  merely  against 
damage. 

Note. — See  Ang.  Ins.,  Sec.  138;  Hastie  vs.  De 
Peyster,  8  Caines,  p.  190;  also,  notes  to  the  two  pre- 
ceding sections.  i 

Ori^ai  2649.    The  original  insured  has  no  interest  in  a 

insured  has  ^ 

no  interest,  contract  Of  reinsurance. 

Note.— Herkenrath  vs.  Am.  Ins,  Co.,  8  Barb.  Ch., 

p.  63;  Carrington  vs.  Com.  Fire  Ins.  Co.,  1  Bosw.,  p. 

\  152.    It  is  remarked  in  note  to  Sec.  2646,  ante,  that  it 

was  everywhere  customary  to  reinsure.  Here,  in  this 
Code,  by  Sec.  428,  insurers  (marine  or  fire)  are  re- 
quired, whenever  any  one  risk  exceeds  one  tenth  ptut 
of  their  capital  stock  actually  paid  in,  to  reinsure  such 
excess.  This  is  done  for  the  more  ample  security  of  the 
insured. 


Reinsnr- 

anoe 

presumed 

to  be 

against 

Uability. 
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CHAPTER  n. 

MARINB  INSURANCE. 

NoTK. — Bules  respecting  marine  insurance  which  are 
but  applications  of  the  principles  of  international  law 
to  this  subject  are  not  embraced  in  these  proTisions,  as 
they  are  not  within  the  scope  of  a  municipal  statute. 

Abticus    I.  Definition  of  Mabins  Insubance. 
II.  Insubablk  Intsbest. 

III.  Concealment. 

IV.  Kepbessntations. 

V.  Implied  Wabbanties. 
VI.  The  Voyage,  and  Deviation. 
VII.  Loss. 
VIII.  Abandonment. 
IX.  Measubs  of  Indemnity. 


ARTICLE  I. 
definition  of  mabine  insubance. 
Skction  2655.  Marine  insurance,  what. 

2656.    Marine  insurance  is  an  insurance  against  Marine 

.  insurance, 

risks  connected  with  navigation,  to 'which  a  ship,  cargo,  "^^^^ 
freightage,  profits,  or  other  insurable  interest  in  mov- 
able property,  may  be  exposed  during  a  certain  voy- 
age or  a  fixed  period  of  time. 

Note. — See  1  Amould,  Chap.  2;  see,  also,  Sec. 
2664,  post.  For  definitions  and  information  on  this 
subject  generally,  see  Phillips  on  Insurance,  p.  1;  Ar- 
nould  on  Marine  Insurance,  vol.  1,  p.  15;  Marshall  on 
Marine  Insurance,  p.  2;  Dixon  on  Marine  Insurance, 
p.  26;  3  Kent  Commentaries,  p.  253. 

What  is  Covered  by  a  Policy  on  Ship.— The 
ship  as  a  subject  of  insurance  includes  the  body,  tackle, 
apparel,  ordnance,  furniture,  boats,  and  whatever  is 
necessary  to  equip  it  for  the  voyage.  The  guns,  am- 
munition, etc.,  of  an  armed  ship  constitute  a  part  of 
its  insurable  value. — 2  Yalin,  p.  55;  1  Emerigon,  p. 
277.  The  provisions  put  on  board  the  ship,  when  she 
sails,  for  the  use  of  the  crew  on  the  voyage  are  included 
under  the  word  **  furniture."—!  Caines,  p.  80;  Brough 
vs.  Whitmore,  4  T.  B.,  p.  206.    **  Outfit "  is  the  word 


168  Civil  Code, 


I 


sometimes  used  to  denote  the  necessary  stores  and  pro- 
visions put  on  board  a  ship  for  the  use  of  the  crew  on 
the  voyage,  and  in  this  sense  it  is  used  by  Lord  Ellen- 
borough  when  he  says:  ^*  Hull  and  outfit  are  both  pro- 
tected by  insurance  on  ship.'* — Hill  vs.  Patten,  8  East, 
p.  375;  Forbes  vs.  Aspenall,  13  East,  pp.  323,  325.  In 
whaling  voyages  the  word  ** outfit"  has  a  peculiar 
sense  and  means  the  fishing  stores  of  the  ships  so  em- 
ployed, viz:  the  harpoons,  lances,  spears,  whale  lines, 
for  the  purpose  of  catching  whales  or  seals  on  the  voy- 
age, and  the  casks,  cisterns,  boilers,  etc.,  for  preparing 
and  containing  oil  and  blubber.  It  is  established  that 
'*  outfits "  in  this  sense  are  not  covered  by  a  general 
insurance  on  ship. — Hoskins  vs.  Pickersgill,  3  Dougl., 
p.  222;  Gale  vs.  Laurie,  5  B.  &  Cr.,  pp.  156, 164;  and 
see  Hill  vs.  Patten,  8  East,  p.  373;  Amould  on  Mar. 
Ins.,  p.  19;  1  Marshall  Ins.,  p.  241;  see  particularly 
Phillips  Ins.,  pp.  240,  253.  The  boats  of  a  ship  are 
included. — Blackett  vs.  K.  Ex.  Ass.  Co.,  2  Crompt.  & 
J.  Exch.,  p.  244.  The  question  has  been  raised  whether 
the  description  *^  the  ship  "  covers  the  boat  slung  at  the 
stem  davits — ^and  it  was  held  that  the  boat  was  thereby 
covered. — Hall  vs.  Ocean  Ins.  Co.,  21  Pick.,  p.  472. 
But  it  seemed  in  that  case  that  it  was  simply  a  question 
whether  it  was  not  unusual  to  carry  the  boat  in  that 
manner,  and  that  thereby  the  risk  of  the  insurer  was 
increased.  Says  Mr.  Phillips,  in  commenting  on  the 
case:  '*If  the  carrying  of  the  boat  so  slung  is  usual 
under  like  circumstances,  or  if  it  does  not  enhance  the 
risk  of  the  boat,  and  that  unnecessarily,  it  is  still  cov- 
ered under  a  policy  on  the  *  ship '  as  one  of  its  appur- 
tenances.— Phillips  Ins.,  Sub.  Sec.  465.  A  policy  on  the 
ship  covers  not  only  the  ship  as  it  may  be  at  the  time 
of  the  commencement  of  the  risk,  but  also  as  it  may 
be  altered  by  repairs. — 12  East,  p.  565;  4  Taunt.,  p. 
367.  The  question,  however,  as  to  the  alteration  of  the 
subject  so  as  to  change  the  risk  will  be  open  to  con- 
sideration in  this  case  as  well  as  under  a  policy  on  a 
house.  Charts,  compasses,  and  a  chronometer  may  also 
be  considered  as  included  in  the  term  "  ship." — See  Phil- 
lips Ins.,  Sub.  Sec.  466-468.  A  policy  on  "  ship,"  even 
when  efifected  by  one  who  owns  both  carg^  and  ship, 
cannot  extend  however  to  protect  the  cargo.  For  what 
is  included  in  term  **  ship "  see  also  1  Amould  Ins., 
Chap.  2,  p.  17. 

Cargo. — This  term  is  used  to  include  goods,  wares, 
merchandise,  and  property  generally.  The  ordinances 
of  some  countries  have  provided  that  the  general 
description  of  **  goods,  wares,  and  merchandise  "  should 
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not  apply  to  perishable  commodities,  or  those  sub- 
ject to  leakage,  unless  they  were  particularly  named 
(1  Magens,  p  9.,  Sec.  14;  Weskett,  Tit.  Goods);  but  there 
is  no  such  distinction  in  either  England  or  the  United 
States.  The  terms  cargo,  goods,  wares,  and  merchan- 
dise include  precious  metals,  coined  or  uncoined, 
money  (dollars),  (Thomas  vs.  Royal  Exch  Ass.  Co.,  1 
Price  Ech.,  p.  96),  and  even  the  money  which  was  the 
proceeds  of  the  sale  of  the  goods  originally  insured  by 
the  policy  (American  Ins.  Co.  vs.  Griswold,  14  Wend., 
p.  399;  and  see  Coggeshall  vs.  Amer.  Ins.  Co.,  3 
Wend,  p.  283);  but  the  terms  goods,  wares,  and  mer- 
chandise do  not  include  bills  of  exchange  (Thomas  vs. 
Royal  Ex.  Ass.  Co.,  1  Price  Exch.,  p.  95),  nor  articles 
of  clothing,  for  use  by  persons  on  board  (Marshall  Ins., 
p.  727) — ^but  perhaps  an  emigrant's  equipment  is  cov- 
ered—(Wilkinson  vs.  Hyde,  3  C.  B.,  [N.  S.],  p.  30;  27 
L.  J.,  [C.  P.],  p.  116;  Duff  vs.  McKenzie,  3  C.  B.,  [N. 
S.],  p.  16;  26  L.  J.,  [C.  P.],  p.  313),  nor  rings,  watches, 
jewelry,  etc.,  belonging  to  persons  on  board  and  not 
intended  for  trade;  nor  can  the  outfit  or  appurte- 
nances belonging  to  the  ship  be  ever  considered  as  part 
of  the  cargo.  A  policy  on  goods  and  '*  proceeds  "  or 
"returns,"  applies  to  return  goods,  shipped  on  the 
credit  of  the  outward  cargo,  left  at  a  foreign  port  to  be 
sold  (Haven  vs.  Gray,  12  Mass.,  p.  71;  Whitney  vs. 
Am.  Ins.  Co.,  3  Cowen,  p.  210;  S.  C,  6  Cowen,  p. 
712);  but  a  policy  upon  certain  goods,  for  an  outward 
passage,  and  the  **  proceeds  "  thereof  home,  does  not 
apply  to  the  same  goods  brought  back. — ^Dow  vs.  Hope 
Ins.  Co.,  1  Hall  N.  Y.,  p.  170;  Dow  vs.  Whetten,  8 
Wend.,  p.  160.  Goods  carried  on  deck,  as  they  are 
exposed  to  greater  hazard  than  goods  carried  in  the 
ordinary  way,  are  not  covered  by  a  general  insurance 
in  the  common  form  on  goods,  unless  they  are  so  car- 
ried by  virtue  of  any  general  and  well  known  custom 
of  the  trade  in  which  the  insurance  is  effected. — See  1 
Amould  Ins.,  p.  25,  and  note.  For  timber  on  deck, 
unless  the  policy  be  '^  in  and  over  aZlf**  the  insurer  is, 
by  usage,  not  liable. — Miller  vs.  Titherington,  6  H.  & 
N.,  p.  278;  30  L.  J.  (Ex.),  p.  217;  Taunton  Copper  Co. 
vs.  Merchants'  Ins.  Co.,  22  Pick.,  p.  108;  Smith  vs. 
Miss.  F.  &  M.  Ins.  Co.,  11  La.,  p.  142.  Insurance  on 
goods  on  board  of  a  certain  vessel,  for  a  certain  voyage 
or  period,  admits  of  a  change  of  the  goods,  and  applies 
to  other  goods  the  proceeds  of  those  shipped,  where  the 
policy— by  the  description  of  the  risk,  the  character  and 
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length  of  the  voyage,  or  the  length  of  the  period,  etc. — 
indicates  that  they  may  be  or  are  to  be  changed. — 
Coggeshall  vs.  Am.  Ins.  Co.,  8  Wend.,  p.  283.    But 
liberty  to  barter,  exchange,  etc.,  does  not  cover  cargo 
landed,  nor  "  proceeds  *'  before  they  are  loaded. — Har- 
rison vs.  Ellis,  7  Ell.  &  B.,  p.  465.    A  policy  upon 
the  lading  of  a  certain  vessel,  employed  in  a  certain 
navigation  for  a  specified  period,  will  be  applied  to  all 
the  lading  of  all  the  vessels  within  such  period. — 
Crowley  vs.  Cohen,  3  Bam.  A  Ad.,  p.  478;  Henshaw 
vs.  Mut.  Ins.  Co.,  2  Blatchf.  C.  C,  p.  99.    An  insur- 
ance on  ^'all  lawful  goods"  has  been  held  to  apply 
to   contraband   goods   as  well   as  other. — Seton    vs. 
Low,  1  Johns.  Cas.,  p.  1;  see,  also,  Skidmore  vs.  Des- 
doity,  2  Johns.  Cas.,  p.  77;  Juhel  vs.  Khinelander,  2 
Johns.  Cas.,  pp.  120  and  487.    Provender,  taken  on 
board  for  mules,  was  held  not  to  be  covered  under  the 
description  of  cargo. — Woloott  vs.  Eagle  Ins.  Co.,  4 
Pick.,  p.  429.    A  policy  on  **  cargo  "  has  been  held  not 
to  apply  to  mules  and  horses,  the  underwriter  havingr 
no  notice  that  such  was  the  cargo.    They  are  subjects 
of  particular  insurance,  and  are  not  covered  by  the  gen- 
eral words  cargo  or  goods. — Wolcott  vs.  Eagle  Ins.  Co.. 
4  Pick.,  p.  429;  AUegres  Administrators  vs.  Maryland 
Ins.  Co.,  2  Gill  &  J.,  p.  136;  see  Weskett,  Tit.  Goods. 
A  policy  on  the  cargo  of  a  ship,  '*  now  on  a  whaling 
voyage^^^  etc.,  was  held  to  apply  to  the  proceeds  of  the 
voyage,  i.  e.,  the  oil,  etc.,  taken. — Paddock  vs.  Frank- 
lin Ins.  Co.,  11  Pick.,  p.  227.    The  term  "property" 
is  more  comprehensive  than  the  other  terms.    It  has 
been  held  to  include  bank  notes,  moneys,  etc. — Whiten 
vs.  Old  Colony  Ins.  Co.,  2  Mete.,  p.  1.    For  further 
information  as  to  what  is  covered  by  a  general  policy 
on  "cargo,  goods,  wares,  merchandise,  and  property," 
and  for  explanation  of  certain  terms  sometimes  con- 
tained in  policies,  see  1  Phillips  Ins.,  Sub.  Sees.  431-460, 
and  notes;  1  Amould  Ins.,  pp.  22-28,  and  notes;  1  Ma- 
gens,  p.  9;  Weskett,  Tit.  Goods;  1  Emerigon,  p.  297, 
Chap.  10;  Park,  p.  26;  Marsh,  p.  319;  American  Ins.  Co. 
vs.  Griswold,  14  Wend.,  p.  399;  Coggeshall  vs.  Am. 
Ins.  Co.,  3  Wend.,  p.  283;  Thomas  vs.  Royal  Ex.  Ass. 
Co.,  1  Price  Exch.,  p.  95;  Duplanty  vs.  Commercial 
Ins.  Co.,  Anth.  N.  Y.,  p.  114;  Hill  vs.  Patten,  8  East, 
p.  373;  Bobinson  vs.  Touray,  3  Campb.,  p.  158;  1  Maul. 
&  ti.,  p.  217;  Crowley  vs.  Cohen,  3  Bam.  &  Ad.,  p. 
478;  Atkins  vs.  Boylston  Ins.  Co.,  5  Mete.,  p.  439; 
Kewley  vs.  Byan,  2  H.  Blackst.,  p.  343;  E.  Carver. 
Co.  vs.  Manf.  Ins.  Co.,  6  Gray  Mass.,  p.  214;  Harman 
vs.  Kingston,  3  Campb.,  p.  150;  Crawford  vs.  Hunter, 
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8  Term,  p.  18  n.  a;  Henchman  vs.  Offley,  3  Dougl.,  p. 

185;  Faris  vs.  Newburyport  Ins.  Co.,  3  Mass.,  p.  476; 

Stillwell  vs.  Staples,  19  N.  T.,  p.  401;  Edwards  .vs.  St. 

Louis  Perpet.  Ins.  Co.,  7  Mo.,  p.  882;  Worseley  vs. 

Wood,  6  Term,  p.  710;  S.  C.  2  H.  Blackst.,  p.  574; 

Dowville  vs.  Sun  M.  Ins.  Co.,  12  La.  Ann.,  p.  259; 

Haven  vs.  Gray,  12  Mass.,  p.  71;  Whitney  vs.  Am. 

Ins.  Co.,  8  Cowen,  p.  210;  S.  C.  5  Cowen,  p.  712;  Dow 

vs.  Hope  Ins.  Co.,  1  Hall  N.  Y.,  p.  170;  Dow  vs. 

Whetten,  8  Wend.,  p.  180;  Harrison  vs.  Ellis,  7  Ell.  ^ 

&  B.,  p.  465;  Henshaw  vs.  Mut.  Ins.  Co.,  2  Blatchf. 

C.  C,  p.  99;  Atkins  vs.  Boylston  Ins.  Co.,  5  Mete.,  p. 

439;  Seton  vs.  Low,  1  John.  Cas.,  p.  1;  Skidmore  vs. 

Desdoity,  2  Johns.  Cas.,  p.  77;  Juhel  vs.  Khinelander, 

2  Johns.  Cas.,  pp.  120, 487;  Murray  vs.  Columbian  Ins. 
Co.,  11  Johns.,  p.  802;  Kickman  vs.  Carstairs,  5  Bam. 

&  Ad.,  p.  651;  S.  C.  2  Nev.  &  M.,  p.  502;  Huntley  Leath- 

ley,  10  Bam.  &  C,  p.  585;  affirmed  7  Bingh.,  p.  517; 

Grant  vs.  Fazton,  1  TaunL,  p.  463;  Col.  Ins.  Co.  vs.  Cat- 

lett,  12  Wheat.,  p.  383;  Sorbe  vs.  Merch.  Ins.  Co.,  6  La., 

p.  185;  Courtnay  vs.  Miss.  F.  &M.  Ins.  Co.,  12  La.,  p. 

233;  McCargo  vs.  Merch.  Ins.  Co.,  10  Bob.  La.,  p.  834; 
Sea  Ins.  Co.  vs.  Fowler,  21  Wend.,  p.  600;  Ballard 
vs.  Merchants  Ins.  Co.,  9  La.,  p.  268;  New  York  Ins. 
Co.  vs.  Roberts,  4  Du«r,  p.  141;  Shearer  vs.  Louisiana 
Ins.  Co.,  14  La.  Ann.,  p.  797;  Wolcott  vs.  Eagle  Ins. 
Co.,  4  Pick.,  p.  429;  AUegres  Administrators  vs.  Mary- 
land Ins.  Co.,  2  Gill  &  J.,  p.  186;  Paddock  vs.  Frank- 
lin Ins.  Co.,  11  Pick,  p.  227;  Whiton  vs.  Old  Col.  Ins. 
Co.,  2  Mete.,  p.  1;  Wiggin  vs.  Merch.  Ins.  Co.,  7 
Pick.,  p.  271;  Holbrook  vs.  Brown,  2  Mass.  p.  280; 
Astor  vs.  United  Ins.  Co.,  7  Cowen,  p.  202;  Child  vs. 
Sun  Mut.  Ins.  Co.,  8  Sandf.,  p.  26;  Palmer  vs.  Pratt, 
2  Bing.,  p.  185;  Taunton  Copper  Co.  vs.  Merch.  Ins. 
Co.,  22  Pick.,  p.  108;  Smith  vs.  Miss.  F.  &  M.  Ins. 
Co.,  11  La.,  p.  142;  Bogers  vs.  Merch.  Ins.  Co.,  1 
Stor.  C.  C,  p.  603;  Milwaid  vs.  Hibbert,  3  Q.  B.,  p. 
120;  De  Costa  vs.  Edmonds,  4  Campb.,  p.  142;  Black- 
house  vs.  Ripley,  1  Park.  Ins.,  p.  14;  Gould  vs.  Oliver, 
2  Mann.  &  G.,  p.  208;  Merch.  Ins.  Co.  vs.  Shillito,  15 
Ohio  St.,  p.  559;  Toledo  Ins.  Co.  vs.  Spears,  16  Ind., 
p.  52. 

Fbeiohtaox— Wh AT  Iktkbest  is  Co vesed  Uk deb 
THE  Term. — A  policy  on  freightag^e  (or  freight  as  it 
has  heretofore  been  called — see  note  to  Sec.  2661,  post) 
generally,  for  successive  passages  or  for  a  certain 
period,  usually  applies  to  whatever  amount  of  freight- 
age may  be  pending  at  different  times  successively. — 
Hugg  vs.  Augusta  Ins.  Co.,  7  How.,  p.  595.    See  as  to 
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the  amouht  of  insurable  interest  to  which  a  policy 
applies. — Davy  vs.  Hallett,  3  Gaines,  p.  16;  Ins.  Co. 
vs.  Mordecai,  22  How.,  p.  111.    And  insurance  against 
total  loss  only,  is  held  to  cover  total  loss  of  freightage 
pending,  though  some  has  been  already  earned. — Wil- 
lard  vs.  Millers'  Ins.   Co.,  30  Mo.,  p.  35.     Where 
owner  of  ship  owns  also  cargo,  a  policy  on  freightage  will 
cover  the  interest  on  the  transportation  of  the  cargo  on 
tile  voyage — that  is,  the  interest  which  he  has  in  placing 
his  goods  in  another  market. — Flint  vs.  Lemyng,  1 
Barn.  &  Ad.,  p.  45;  1  Lloyd  &  W.  Cas.,  p.  257;  Wol- 
cott  vs.  E.  Ine.  Co.,  4  Pick.,  p.  429;  Dumas  vs.  Jones, 
4  Mass.,  p.  647.    See,  also,  Hart  vs.  Del.  Ins.  Co.,  2 
"Wash.  C.  C,  p.  346.    A  policy  on  freightage  "  at  and 
from  *'  a  place  does  not  cover  freightage  for  bringing  a 
cargo  to  that  place. — Bell  vs.  Bell,  2  Camp.,  p.  475. 
Insurance  on  freightage  generally,  to  certain  ports,  is 
valid,  though  the  cargo  is  destined  to  and  freightage  is 
payable  only  on  arrival  at  a  subsequent  port. — ^Mur- 
dock  vs.  Potts,  Park.,  p.  451;   Marsh.  Ins.,  p.  326; 
Taylor  vs.  "Wilson,  15  East,  p.  324;  Hughes  vs.  Union 
Ins.  Co.,  3  Wheat.,  p.  159.    And  on  freightage  ftx)m 
one  certain  port  to  another  with  leave  to  take  on  goods 
at  intermediate  ports,  covers  freightage  of  goods  so 
taken. — Barclay  vs.  Stirling,  5  Maule  &  S.,  p.  6.    If 
articles  carried  on  deck  would  not  be  included  under 
the  general  description  of  **  cargo,  goods,  wares,  mer- 
chandise, and   property,''  etc.,  compensation  for  so 
transporting  them  will  not  be  covered  by  the  term 
freightage. — Adams  vs.  Warren  Ins.  Co.,  22  Pick., 
p.  163.    Freightage  of  live  animals  not  covered  by  the 
term  freightage,  insurers  not  being  notified  of  the  feet. — 
Wolcott  vs.  Eagle  Ins.  Co.,  4  Pick.,  p.  429;  AUegrea 
Adm'rs  vs.  Maryland  Ins.  Co.,  2  Gill.  &  J.,  p.  136; 
S.  C,  6  Har.  &  J.,  p.  408.     Whether  a  charterer,  at 
the  risk  of  freightage,  can  cover  his  interest  as  freight- 
age generally  without  specifying  it,  see  Riley  vs.  Dela- 
field,  7  Johns.,  p.  522;  see,  also,  Mellen  vs.  National  Ins. 
Co.,  1  Hall.,  N.  Y.,  p.  452;  Taylor  vs.  Wilson,  15  East, 
p.  324;  Oliver  vs.  Green,  3  Mass.,  p.  133;  Bartlett  vs. 
Walker,  13  Mass.,  p.  267.    It  has  been  held  that  a  char- 
terer may  insure  the  amount  of  freightage  which  is  on  his 
account  and  risk,  and  at  the  same  time  the  owner  may 
insure  his  own  interest  in  the  freight  by  the  same  descrip- 
tion.—Cases  last  cited,  and  Clark  vs.  Ocean  Ins.  Co.,  16 
Pick.,  p.  289.    If  charterer  has  a  lien,  he  may  insure 
freightage  by  that  name  to  the  amount  of  his  lien,  or  as 
freightage  advanced. — Bobbins  vs.  N.  Y.  Ins.  Co.,  1 
Hall,  K.  Y.,  p.  325;  Sanson  vs.  Ball,  4  Dall.,  p.  459. 
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But  if  charterer  is  to  lose  freightage  if  it  be  not  earned, 
then  he  may  insure  the  whole  amount;  and  whetiier 
advances  on  account  of  freightage  are  reimbursHile, 
consult  Saunders  vs.  Drew,  3  Bam.  &  Ad.,  p.  445; 
Anonymous,  2  Show.,  p.  283;  Silvale  vs.  Kendall,  3 
Maule  &  S.,  p.  37.  From  the  cases  cited  in  this  note, 
it  would  seem  that  certain  expected  freightage  is  insur- 
able. For  furthef  information,  see  Phillips  on  Ins., 
Sub.  Sees.  469-484, 1  Amould  Ins.,  pp.  28-33. 

Pabbags  Moket  is  in  some  respects  similar  to 
freightage.  It  differs,  however,  in  this,  that  it  is  re- 
quired to  be  paid  before  sailing.  Yet  there  was  no 
liability  by  the  common  law  thrown  upon  the  master, 
if  the  ship  be  lost,  to  forward  passengers  to  their  place 
of  destination. — See  Gibson  vs.  Bradford,  3  E.  &  B.,  p. 
516;  24  L.  J.  (Q.  B.),  p.  159.  The  passenger  under 
these  circumstances,  when  he  has  paid  his  passage 
money,  has  an  insurable  interest  similar  to  the  mer- 
chant upon  freightage.  Carriers,  however,  have  gener- 
ally been  made  by  statute  and  the  laws  of  this  country 
insurers,  and  notwithstanding  the  ship  may  be  lost, 
they  must  forward  the  surviving  passeng^re  to  their 
places  of  destination.  As  to  owner  of  ship  insuring 
against  all  charges,  liabilities,  etc.,  for  forwarding  pas- 
sengers under  such  circumstances,  see  Gibson  vs.  Brad- 
ford, 3  £.  &  B.,  p.  516;  24  L.  J.  (Q.  B.),  p.  159,  above 
cited;  1  Amould  Ins.,  pp.  33,  34. 

Profits  and  Commissions. — In  France,  Spain,  Sar- 
dinia, and  Denmark  insurance  on  profits  is  illegal.  In 
Hamburg,  Holland,  Sweden,  Portugal,  England,  and 
the  United  States  insurances  on  expected  profits  are 
lawful  and  usual.  Says  Lawrence,  J.,  u];x>n  this  point, 
in  Barclay  vs.  Cousins,  2  East,  p.  544:  **As  insurance  is 
a  contract  of  indemnity,  it  cannot  be  said  to  be  extended 
beyond  what  the  desigpi  of  such  special  contract  will 
embrace,  if  it  be  applied  to  protect  men  fh}m  those 
losses  and  disadvantages  which  but  for  the  perils  insured 
against  the  assured  would  not  suffer;  and  in  every  mari- 
time adventure  the  adventurer  is  liable  to  be  deprived 
not  only  of  the  things  immediately  subjected  to  the  perils 
insured  against,  but  also  of  the  advantages  to  be  de- 
rived from  the  arrival  of  those  things  at  their  destined 
port.  If  they  do  not  arrive,  his  loss  is  not  merely  that 
of  his  goods,  but  of  the  benefits  which  he  might  obtain 
were  his  money  employed  in  an  undertaking  not  sub- 
ject to  the  perils.  If  it  be  allowable  for  the  merchant 
to  protect  capital  subject  to  the  risks  of  maritime  com- 
merce by  insuring  it,  why  may  he  not  protect  those 
advantages  he  is  in  danger  of  losing  by  their  being  ex- 
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posed  to  the  same  risks?  It  is  surely  not  an  improper 
encouragement  of  trade,''  etc.  Profits  may  be  insured 
equally  by  valued  and  by  open  policies. — Eyre  ve. 
Glorer,  3  Camp.,  p.  276.  In  England  it  has  been  held 
that  the  insured  cannot  recover  in  case  of  loss  unless 
he  prove  that  but  for  the  intervention  of  the  perils 
insured  against  some  profit  would  in  fact  have  been 
realized  by  the  sale  of  his  goods  on  arrival  (Hodgson 
vs.  Olover,  6  East,  p.  816;  1  Amould  Ins.,  p.  35);  but 
the  law  is  difierent  in  the  United  States. — See  Patapsco 
Ins.  Co.  vs.  Coulter,  3  Peters  Sup.  Ct.  Eep.,  p.  222;  1 
Phillips  Ins.,  p.  318;  Loomis  vs.  Shaw,  2  Johns.  Cas., 
p.  86;  Mumford  vs.  Hallett,  I  Johns.,  p.  433;  see  Fos- 
dick  vs.  Norwich  Mar.  Ins.  Co.,  3  Day,  Conn.,  p.  108; 
Abbott  vs.  Sebor,  8  Johns.  Cas.,  p.  39.  The  policy 
must  indicate  that  th^  "  profits  "  are  the  thing  insured. 
A  policy  upon  a  **  ship,"  or  **  goods,"  etc.,  without  any 
indication  that  something  else  is  intended,  cannot  be 
applied  to  profits. — Luoena  vs.  Crawford,  5  Bos.  &  P., 
pp.  269, 815;  Phillips  Ins.,  Sub.  Sees.  461,  462.  But  see 
case  arising  fW>m  custom  of  particular  localities  (Phila- 
delphia), Pritchet  vs.  Ins.  Co.  of  N.  A.,  3  Yeates,  Penn., 
p.  461,  where  it  was  held  to  have  been  the  practice  to 
insure  '* profits"  under  the  denomination  of  "goods." 
See,  further,  Mumford  vs.  Hallett,  1  Johns.,  p.  433; 
Eyre  vs.  Glover,  16  East,  p.  218,  above  cited.  A  right 
to  a  certain  per  cent  or  proportion  of  a  cargo,  as  com- 
mission on  profits,  or  instead  of  freightage,  was  held 
covered  under  the  denomination  of  "property." — Hol- 
brook  vs.  Brown,  2  Mass.,  p.  280;  see  Phillips  Ins., 
Sub.  Sec.  462.  Whether  such  was  English  common 
law,  see  1  Amould,  p.  36;  Waugh  vs.  Carver,  2  H.  Bl., 
p.  235. 

Othxr  Insurabls  Intebestb.— See  this  subject 
Ailly  discussed  in  note  to  Sec.  2546.  See,  also.  Sees. 
2547-2657,  inclusive^ 


ARTICLE  II. 

INSURABLE  IKTEREST. 

Section  2659.  Insurable  interest  in  a  ship. 

2660.  Interest  reduced  by  bottomry. 

2661.  Freightage,  what. 

2662.  Expected  freightage. 

2663.  Interest  in  expected  freightage,  what. 

2664.  Insurable  interest  in  profits. 

2665.  Insurable  interest  of  charterer. 
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2659.  The  owner  of  a  ship  has  in  all  cases  an  in-  insurable 

,  interest  in 

surable  interest  in  it,  even  when  it  has  been  chartered  *  8i»ip- 
by  one  who  covenants  to  pay  him  its  value  in  case  of 
loss. 

Note. — Hobbs  vs.  Hannam,  8  Camp.,  p.  98;  see 
note  to  Sec.  2655,  and  also  Sees.  2646  to  2557,  inclusive, 
and  notes. 

2660.  The  insurable  interest  of  the  owner  of  a  interest 

reduced  by 

ship  hypothecated  by  bottomry  is  only  the  excess  of  bottomry, 
its  value  over  the  amount  secured  by  bottomry. 

NoTB.— Bead  vs.  Mutual  Safety  Ins.  Co.,  3  Sandf., 
p.  64;  Smith  vs.  Williams,  2  Gaines  Gas.,  p.  110;  see 
notes  to  Sees.  2655,  and  2546  to  2557,  inclusive. 

2661.  Freightage,  in  the  sense   of  a   policy  of  Freighta«e. 
marine  insurance,  signifies  all  the  benefit  derived  by 

the  owner,  either  from  the  chartering  of  the  ship  or 
its  employment  for  the  carriage  of  his  own  goods  or 
those  of  others. 

Note. — The  word  ''freightage "is  used  throughout 
this  Gode  instead  of  **  freight,'*  to  signify  the  hire  of  a 
carrier,  for  the  obvious  reason  that  the  latter  word  prop- 
erly means  the  thing  carried.  The  word  "  freightage  ** 
is  given  in  Webster's,  Worcester's,  and  Bouvier's  Dic- 
tionaries in  the  sense  in  which  it  is  here  used;  see  note 
to  Sec.  2655. 

2662.  The  owner  of  a  ship  has  an  insurable  inter-  Expected 

freightage. 

est  in  expected  freightage  which  he  would  have  cer- 
tainly earned  but  for  the  intervention  of  a  peril  in- 
sured against. 

Note.— 23  Pick.,  p.  409;  1  Mete.,  p.  141;  3  B.  &  P., 
p.  05;  see  notes  to  Sees.  2646  and  2655. 

2663.  The  interest  mentioned  in  the  last  section  interest  in 

expected 

exists,  in  the  case  of  a  charter  party,  when  the  ship  freightage, 
has  broken  ground  on  the  chartered  voyage,  and  if  a 
price  is  to  be  paid  for  the  carriage  of  goods  when  they 
are  actually  on  board,  or  there  is  some  contract  for 
putting  them  on  board,  and  both  ship  and  goods  are 
ready  for  the  specified  voyage. 

Note.—"  When  the  ship  has  broken  ground  on  the 
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chartered  voyage." — Gordon  vs.  Com.  Ins.  Co.,  4 
Denio,  p.  362;  Thompson  vs.  Taylor,  6  T.  B.,  p.  478; 
Homcastle  vs.  Suart,  7  East,  p.  400.  *'  Both  ship  and 
goods  are  ready  for  the  specified  voyage." — Forbes  vs. 
Aspinall,  13  East,  p.  331;  Montgomeiy  vs.  Eggington, 
3  T.  B.,  p.  862;  see  notes  to  Sees.  2655  and  2546. 

2664.  One  who  has  an  interest  in  the  thing  from 
which  profits  are  expected  to  proceed,  has.  an  insura- 
ble interest  in  the  profits. 

Note.— Abbott  vs.  Sebor,  3  Johns.  Cas.,  p.  39.  See 
notes  to  Sees.  2655  and  2546. 

2665.  The  charterer  of  a  ship  has  an  insurable 
interest  in  it,  to  the  extent  that  he  is  liable  to  be  dam- 
nified by  its  loss. 

Note. — Oliver  vs.  Greene,  3  Mass.,  p.  133;  Bartlet 
vs.  Walker,  13  Mass.,  p.  267.  See  notes  to  Sees.  2655 
and  2546. 
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Informa- 
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nioated. 


CONCEALMENT. 

Section  2669.  Information  must  be  communicated. 

2670.  Material  information. 

2671.  Presumption  of  knowledge  of  loss. 

2672.  Concealments  which  only  affect  the  risk  in  question. 

2669.  In  marine  insurance  each  party  is  bound  to 
communicate,  in  addition  to  what  is  required  by  Sec- 
tion 2563,  all  the  information  which  he  possesses, 
material  to  the  risk,  except  such  as  is  mentioned  in 
Section  2564,  and  to  state  the  exact  and  whole  truth 
in  relation  to  all  matters  that  he  represents,  or  upon 
inquiry  assumes  to  disclose. 

Note.— 2  Duer  Ins.,  pp.  381,  388;  Ang.  Ins.,  p.  200; 
2  Pars.  Mar.  L.,  p.  165;  see  Eussell  vs.  Thornton,  4  H. 
&  N.,  p.  788.  In  marine  insurance  it  is  necessary  that 
each  party  preserve  the  utmost  good  fkith  in  dealing 
with  the  other.  The  party  to  be  insured  must  give  all 
the  information  he  possess.  Says  Mr.  Duer,  in  his 
work  on  Insurance  (Vol.  2,  Lect.  13,  Part  I,  Sec.  35, 
p.  433):  **  It  would  be  vain  to  attempt  an  enumeration 
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of  all  the  facts  and  circumstances  that  either  sepa- 
rately or  by  their  combination  may  be  material  to  the 
risks  of  the  policy.  They  are  infinite  in  their  variety." 
As  a  practical  guide,  the  merchant  should  constantly 
bear  in  mind  the  rule  laid  down  by  Mr.  Marshall  (Ins., 
Vol.  1,  p.  465a),  that  "  the  insured  is  bound,  from  mo- 
tives of  common  pxiidence,  to  inform  himself  of  every 
fiftct  and  circumstance  that  may  throw  the  smallest 
light  on  the  nature  and  perils  of  the  proposed  adven- 
ture, and  to  communicate  to  the  underwriter  (insurer), 
with  no  reserve,  all  the  information  he  possesses.  It  is 
dangerous  to  speculate  on  the  smallest  amount  of 
information  that  may  safely  be  given,  and  the  possi- 
ble immateriality  of  any  of  the  facts  that  it  embraces, 
since  the  suppression  of  any  circumstance  that  may  be 
thought  to  have  a  bearing  on  the  risks  to  be  covered 
may  raise  a  presumption  of  its  materiality  and  create  a 
suspicion  as  to  the  motives  of  the  party  that  will  suffice 
to  determine  the  verdict  of  a  jury,  and  it  is  only  in 
cases  wholly  free  from  doubt  that  the  Court,  upon  such 
a  question,  will  undertake  to  disturb  an  unfavorable 
verdict  (for  the  insured.)'*  Although  a  complete  enu- 
meration is  impracticable,  yet  it  is  possible  to  state  the 
leading  and  most  important  subjects  on  which  the 
insurer  has  the  right  to  expect  information.  **The 
information  usually  necessary  to  be  given  may  be  dis- 
tributed under  the  following  general  heads:  I.  The 
state  and  condition  of  the  ship  or  property  insured;  2. 
The  nature  and  extent  of  the  interest  of  the  insured; 
3.  The  extraordinary  perils  arising  from  extrinsic 
causes  to  which  the  property  has  been  or  will  probably 
be  exposed." — Duer  Ins.,  p.  434.  For  a  full  discussion 
of  what  may  be  concealed  and  what  information  must 
be  giyen,  see  2  Duer  on  Ins.,  Lect.  13,  Parts  I  and  II. 
See  notes  to  Sees.  2561-2582,  ante,  inclusive.  For  full 
information  respecting  concealment,  see  the  cases  cited 
below:  Carter  vs.  Boehm,  3  Burr.,  p.  1906;  1  "Wm. 
Black.,  p.  593;  De  Costa  vs.  Scandret,  2  P.  Wms.,  p. 
170;  Seaman  vs.  Fonnereau,  2  Strange,  p.  1183;  Rad- 
cliff  vs.  Shoolbred,  1  Park.,  (8th  ed.),  b.  413;  Marsh., 
p.  268;  Shirley  vs.  Wilkinson,  3  Doug.,  p.  41;  S.  C, 
1  Doug.,  p.  306;  Thompson  vs.  Buchanan,  4  Brown's 
P.  C.  (Tomlin's  ed.),  p.  483;  Willis  vs.  Glover,  1  B.  & 
Pul.  N.  B.,  p.  14;  Bridges  vs.  Hunter,  1  M.  &  S.,  p. 
15;  Lynch  vs.  Hamilton,  3  Taunt.,  p.  37;  Lynch  vs. 
Dunsford,  14  East,  p.  494;  Durrell  vs.  Bedesly,  1  Holt, 
p.  104;  Hoyt  vs.  Gilman,  8  Mass.,  p.  336;  Curry  vs. 
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The  Ck>ininonwealth  Ins.  Co.,  10  Pick.,  p.  685;  Kohoe 
VB.  Ins.  Co.  of  N.  A.,  1  Wash.  C.  C.  R.,  p.  161;  Mary- 
land Ins.  Co.  T8.  Ruden's  Administrs.,  6  Cranch.,  p. 
888;  Livingston  ts.  Maryland  Ins.  Co.,  6  Cranch.,  p. 
279;  Beaton  vs.  Lewis,  1  Johns.  Cas.,  p.  1;  Ely  vs. 
Hallett,  2  Caines,  p.  57;  Hubbard  vs.  Coolidge,  2 
Oallis,  p.  858;  Union  Ins.  Co.  vs.  Stoney,  Harper,  p. 
285;  Burr  vs.  Fonter,  see  1  Phillips,  p.  258.  Mr.  Duer 
(Ins.,  pp.  506-518),  after  careftiUy  reviewing  most  of 
these  cases  above  cited,  claims  that  they  support  the 
positions  **  that  in  order  to  avoid  a  policy  it  is  not  neces- 
sary that  the  concealment  should  be  ftaudvilentt  nor 
that  the  fkcts  concealed  should  have  had  any  infiuence 
on  iM  ctetual  lass,  nor  that  the  intelligence  suppressed 
should  be  positive  in  its  nature  or  true  in  the  event. 
These  positions  being  in  Ikct  only  varied  applications 
or  necessary  consequences  of  the  principle  that  the 
materiality  of  the  facts  concealed  depends  solely  upon 
their  probable  influence  on  the  judgment  of  the  insurer 
as  to  the  true  nature  and  value  of  the  risks. 

Mr.  Marshall  (Ins.,  p.  467)  says,  every  fact  and  cir- 
cumstance which  can  possibly  influence  the  mind  of 
any  prudent  and  intelligent  insurer  in  determining 
whether  he  will  underwrite  the  policy  at  all,  or  at  what 
premium  he  will  underwrite  it,  is  material.  Mr.  Duer 
comments  on  this  and  says  (Ins.,  p.  518):  **It  is  plain 
that  this  definition  embraces  fkcts  extraneous  to  the 
risks,  for  there  are  many  such  fkcts  that  not  only  pos- 
sibly may,  but  probably  willj  influence  the  mind  and 
control  the  determination  of  a  prudent  insurer."  *  *  * 
*'  The  obligation  of  the  assured  is  limited  to  the  com- 
munication of  those  facts  which  are  connected  with  the 
real  nature  of  the  risks.*'  *  *  *  "  It  is  the  risk  itself 
that  the  concealment  must  change  not  the  mere  opin- 
ion of  the  underwriter  as  to  the  prudence  of  assuming 
if— And  sustaining  this  view,  see  Haywood  vs.  Rod- 
gers,  4  East  (commenting  on  and  explaining  Carter  vs. 
Boehm);  Shoolbred  vs.  Nutt,  1  Park,  (8  ed.),  pp« 
492-3;  Beckwith  vs.  Lydebotham,  1  Camp.,  p.  116; 
Rickards  vs.  Murdock,  10  B.  &  C,  p.  527.  In  the 
United  States  the  Judges  have  in  some  cases  expressed 
themselves  as  implying  that  the  only  test  of  the  mate- 
rialily  of  a  concealment  is  the  probable  influence  of 
the  fiicts  if  disclosed  upon  the  mind  of  the  insurer. 
But,  says  Mr.  Duer  (Ins.,  p.  523):  **In  every  decided 
ease  that  I  have  examined  in  which  the  concealment 
has  been  held  to  discharge  the  underwriter  the  &cts 
concealed  were  material  to  the  risks  in  the  strict  and 
proper  sense  of  the  term."— -See  Clason  vs.  Smith,  3 
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Wasfa.f  G.  G.  R.f  p.  156;  Baggies  vs.  Gen.  Int.  Ins. 
Go.,  4  Mason,  p.  74.  It  is  the  duty  of  the  insured  to 
employ  every  necessary  and  usual  means  for  procuring 
the  information  which  he  is  bound  to  impart  to  the 
insurer;  and  if  the  insured  employs  an  agent  to  effect 
the  policy  he  must  be  diligent  and  careful  in  imparting 
all  knowledge  to  such  agent.  If  subsequently  he  re- 
ceives news  of  a  loss  he  must  also  be  prompt  to  com- 
municate the  same  to  the  agent.  Gare,  diligence,  and 
dispatch  are  required.  Mr.  Millar  gives  the  following 
report  of  the  case  of  Grieve  vs.  Young  (Millar  on  Ins., 
p.  65):  **  On  the  10th  December,  1779,  William  Grieve, 
merchant,  in  Eyemouth,  wrote  to  Messrs.  Muat  & 
Aitkin,  his  correspondents  in  Edinburgh,  as  follows: 
*  Dear  Sir:  The  Jean,  of  Dunbar,  Thomas  Neilson, 
master,  sailed  this  afternoon's  tide,  with  a  fkir  wind, 
for  Alloa.  If  you  please  you  may  get  £ieO  done  upon 
her  with  Messrs.  Kinnear,  in  case  you  should  find  the 
morning  coarse;  our  mutual  friend  having  left  that  for 
me,  as  I  found  cause.  Tou  will  do  as  you  see  prudent 
for  our  interest.'  As  Eyemouth  is  not  a  post  town, 
the  method  in  which  the  merchants  there  carry  on 
their  correspondence  with  Edinburgh  lb  by  sending  their 
letters  in  the  evening  to  the  Press,  or  to  Ayton,  two 
stages  upon  the  London  road,  where  they  are  taken  up 
by  the  post  early  next  morning.  This  letter  in  ques- 
tion was  sent  to  the  Press  on  the  evening  of  the  tenth, 
and  arrived  in  Edinburgh,  about  six  o'clock,  afternoon 
of  the  eleventh.  About  eight  9'clock,  afternoon  of  the 
eleventh,  Mr.  Grieve's  correspondent  got  insurance 
done  accordingly.  The  vessel,  on  the  evening  of  the 
tenth,  after  the  letter  was  dispatched  to  the  Press,  was 
driven  back  to  Goldingham  Bay,  within  two  or  three 
miles  of  Eyemouth,  and  Mr.  Grieve  was  informed  of 
the  disaster  in  consequence  of  the  crew  having  about 
half  an  hour  after  eight  in  the  morning  of  the  eleventh 
been  taken  ashore  in  a  fishing  boat.  The  ship  went  to 
the  bottom  about  ten  o'clock,  in  sight  of  Mr.  Grieve 
himselil  The  departure  of  the  London  post  iVom  the 
Press  usually  happens  before  seven  in  the  morning,  but 
on  many  occasions  it  is  so  late  as  nine,  ten,  or  eleven 
o'clock,  and  sometimes,  though  seldom,  not  before  one 
or  two,  afternoon.  On  the  eleventh  December,  the  day 
in  question,  the  post  did  not  leave  the  Press  till  near 
ten  o'clock,  so  that  the  loss  of  the  vessel  not  only  hap- 
pened and  was  known  to  the  assured  before  the  insur- 
ance was  made,  but  even  before  his  letter  had  come 
into  the  hands  of  the  post.  Ayton  is  two  and  the  Press 
five  miles  distant  from  Eyemouth.    The  underwriters 
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having  insisted  that  it  was  Mr.  Grieve's  duty  to  have 
sent  another  letter  to  the  Press  on  the  morning  of  the 
eleventh  of  December  countermanding  his  order,  or  to 
have  got  back  his  letter  ft'om  the  Postmaster  there. 
The  question  came  before  the  Judge  Admiral,  who 
found:  *  That  it  was  incumbent  on  Mr.  Orieve,  by- 
express,  to  have  informed  his  correspondents  of  the 
disaster,  in  order  that  the  making  of  the  insurance 
might  have  been  stopp>ed,  which  he  had  reason  to  think 
would  have  reached  Edinburgh  time  enough  for  that 
purpose.'  The  cause  having  been  removed  into  the 
Court  of  Session,  the  assured  contended  that  there  was 
no  obligation  upon  any  merchant  to  convey  intelligence 
with  greater  expedition  than  by  the  ordinary  course  of 
post.  That  the  same  reason  which  made  it  necessary 
to  send  an  express  from  Eyemouth  to  Edinburgh  in  the 
present  case  would  make  it  equally  incumbent  to  send 
expresses,  though  at  greater  distances,  from  Edinburgh 
to  London,  or  ft*om  London  to  the  West  Indies,  where- 
ever  there  was  a  bare  possibility  of  outstripping  the 
ordinary  post  or  packet.  The  underwriters,  on  the 
other  hand,  argued  that  if  the  case  had  been  reversed, 
and  Mr.  Grieve  had  wanted  to  save  insurance  by  noti- 
fying the  arrival  of  a  vessel,  he  would  have  found  no 
difficulty  in  accomplishing  this,  and  he  would  have 
made  no  scruple  of  sending  an  express  to  Edinburgh. 
On  such  occasions  the  duties  ought  to  be  equal  and 
reciprocal.  ■  But  if  it  was  not  necessary  to  send  an  ex- 
press it  was  surely  incumbent  on  Mr.  Grieve,  if  he 
meant  to  act  fairly,  the  moment  he  knew  of  the  ship's 
being  driven  back,  to  have  dispatched  a  messenger  to 
the  Press  or  to  Ayton,  either  to  bring  back  his  letter 
from  the  Post  Office,  or  to  put  in  another,  explaining 
the  circumstances  as  they  then  stood;  and  in  either 
of  these  cases  no  insurance  would  have  taken  place. 
The  Court  were  of  opinion  that  it  was  not  incumbent 
to  send  an  express  to  Edinburgh,  but  being  satisfied 
that  Mr.  Grieve  had  time  to  countermand  the  insur- 
ance, in  the  ordinary  course  of  post,  and  that  it  was 
his  duty  to  have  done  so,  gave  judgment  for  the  under- 
writers." See,  also,  on  these  points  Watson  vs.  Dela- 
field,  2  Caines,  p.  224;  (commenting  on  Grieve  vs. 
Young,  and  Fitz  Herbert  vs.  Mather,  S.  C.  I  Johns., 
p.  152;  8.  C.  2  Johns.,  p.  526);  see,  also,  Andrews  vs. 
the  Marine  Ins.  Co.,  9  Johns.,  p.  32;  McLanahan  vs. 
Universal  Ins.  Co.,  I  Peters,  p.  170;  Green  vst  Mer- 
chants Ins.  Co.,  10  Pick.,  p.  402;  Johnson  vs.  Phodnix 
Ins.  Co.,  1  Wash.  C.  C.  B.,  p.  378;  and  see  Mr.  Duer's 
comments  on  some  of  these  cases. — Vol.  2  Ins.,  p.  533. 
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For  effect  and  materiality  of  certain  other  disclosures, 
see  Kirby  vs.  Smith,  1  B.  &  AL,  p.  672;  Littledale  vs. 
Dixon,  1  New  B.,  p.  151;  Kook  vs.  Thurmond,  Millar 
on  Ins.,  p.  57;  Williams  vs.  Delafield,  2  Caines,  p.  329; 
Alsop  vs.  Oommer.  Ins.  Co.,  1  Sumner,  p.  451 ;  see  2 
Duer  on  Ins.,  pp.  541-550;  and  generally  see  Duer,  2 
vol.,  pp.  37^-499;  Phillips  on  Ins.,  Sub.  Sees.  524-685; 
1  Amould  Mar.  Ins.,  pp.  520-550;  Dixon  Ins.,  pp.  67, 
68;  1  Parsons  Mar.  Ins.,  pp.  467-501. 

Pacts  which  Ixsurkd  is  not  Bound  to  Com- 
MUNiCATS. — See  Sec.  2564,  ante,  and  note,  and  2  Duer 
Ins.,  p.  552,  et  seq.    Pacts  that  the  insured  is  not  bound 
to  disclose  in  the  first  instance,  but  in  relation  to  which 
he  must  answer  truly  the   inquiries  of  the  insurer. 
Actual  or  presumed  knowledge  of  the  insurer. — See 
Carter  vs.  Boehm,  above  cited;  Browne  vs.  Shaw,  1 
Caines,  p.  489;  Green  vs.  Merch.  Ins.  Co.,  10  Pick.,  p. 
402;  Court  vs.  Martineau,  3  Doug.,  p.  161;  Dickinson 
vs.  Com.  Ins.  Co.,  Anthon's  N.  P.  R.,  p.  92;  Friere 
vs.  Woodhouse,  Holt,  p.  572;   Elton  vs.  Laskins,  8 
Bing.,  p.  198;  S.  C,  5  Carr.  &  Payne,  pp.  86,  385; 
Mackintosh  vs.  Marshall,  11  Mees.  &  Wels.,  p.  116. 
Political  perils. — Kohne  vs.  Ins.  Co.  of  N.  A.,  1  "Wash, 
C.  C.  B.,  p.  158;  S.  C,  6  Binney,  p.  219;  Sperry  vs. 
Del.  Ins.  Co.,  2  Wash.  C.  C.  K.,  p.  243;  Calbreath  vs. 
Gracy,  1  Wash.  C.  C.  K.,  p.  219;  Pollock  vs.  Babcock, 
6  Mass.,  p.  234;   Livingston  vs.  Maryland  Ins.  Co.,  7 
Cranch,  p.  506;  3  Taunt.,  p.  41;  Durell  vs.  Bedesly,  1 
Holt,  p.  283;  Blagge  vs.  N.  Y.  Ins.  Co.,  1  Caines,  p.  565; 
Hoyt  vs.  Oilman,  8  Mass.,  p.  336.     Natural  perils. — 
See  Carter  vs.  Boehm,  above  cited;  Alsop  vs.  Com. 
Ins.  Co.,  1  Sumner,  p.  451;  De  Longuemere  vs.  N.  Y. 
Ins.  Co.,  10  Johns.,  p.  120.    Perils  in  usages  of  trade. — 
Stewart  vs.  Bell,  5  B.  &  AL,  p.  238;  Maryl.  &  Phcenix 
Ins.  Co.  vs.  Bathurst,  5  Gill.  &  Johns.,  p.  159;  Buck 
&  H.  vs.  Ches.  Ins.  Co.,  1  Peters  S.  C.  B.,  p.  151; 
Long   vs.    Bolton,   2    B.  &    P.,    p.    210.      Implied 
waiver. — Murray  vs.  United  Ins.  Co.,  2  Johns.  Cas., 
p.  263;  Biting  vs.  Scott,  2  Johns.,  p.  157;  Hodgson  vs. 
Marine  Ins.  Co.,  5  Cranch,  p.  100;  Buck  vs.  Chesa- 
peake Ins.  Co.,  1  Peters  S.  C.  E.,  p.  151;  M.  &  P.  Ins. 
Co.  vs.  Bathurst,  5  Gill.  &  J.,  p.  159;  Seaman s  vs. 
Loring,  1  Mason,  p.  127;  but  see  Bandny  vs.  Union 
Ins.  Co.,  2  Wash.  C.  C.  B.,  p.  391;  Livingston  vs. 
Mar.  Ins.  Co.,  6  Cranch,  p.  274;  Stocker  vs.  Merrimack 
Ins.  Co.,  6  Mass.,  p.  220;  Goix  vs.  Knox,  1  Johns. 
Cases,  p.  337;  Skidmore  vs.  Desdoity,  2  Johns.  Cases, 
p.  77;  Badcliffe  vs.  United  Ins.  Co.,  7  Johns.,  p.  46. 
Where  it  is  known  to  the  insurer  that  a  certain  ship  has 
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been  used  in  one  kind  of  emplo3rment,  it  is  probable 
that  the  insured  should  state  to  the  insurer  the  &ct,  if 
it  is  contemplated  to  change  the  employment  of  the 
vessel. — See  2  Duer  Ins.,  p.  572,  note.  See,  further, 
Livingston  vs.  Marine  Ins.  Co.,  6  Cranch,  p.  274;  7 
Cranch,  p.  606;  De  Wolf  vs.  N.  Y.  F.  Ins.  Co.,  20 
Johns.,  p.  214;  S.  C,  2  Gowen,  p.  66.  No  disclosure 
is  necessary  as  to  risks  excepted  from  the  policy. — ^Duer, 
p.  678;  1  Phillips,  Sub.  Sec.  214.  For  cases  in  which 
a  concealment  operates  only  as  an  exception  of  the  risk 
concealed. — See  2  Duer  Ins.,  pp.  269,  et  seq.,  685,  et 
seq.  National  character  of  the  insured. — Conway  vs. 
Gray,  10  East,  pp.  636-639;  Tonteng  vs.  Hubbard,  3  B. 
A  P.,  p.  291;  Simon  vs.  Dazett,  2  H.  &  S.,  p.  94;  Plindt 
vs.  Scott,  6  Taunt.,  p.  674;  Bazett  vs.  Meyer,  6  Taunt., 
p.  824  (see  comments  on  these  cases. — 2  Duer  Ins.,  p. 
692);  Campbell  vs.  Innes,  4  B.  A  Al.,  p.  428.  But,  as 
to  this  rule  generally  in  the  United  States,  see  Mc- 
Bride  vs.  The  Mar.  Ins.  Co.,  5  Johns.,  p.  318;  Odlin  vs. 
Ins.  Co.  of  Penn.,  2  Wash.  C.  C.  R.,  p,  820;  Francis 
vs.  Ocean  Ins.  Co.,  6  Cowen,  pp.  404-416.  See  8 
Kent  Comm.  (6  ed.),  pp.  291, 292;  Duer  Ins.,  Vol.  2,  p. 
694.  Liability  of  neutral  property  to  capture  or  deten- 
tion. Where  voyage  or  trade  prohibited  by  law  of 
nations  or  special  provisions  of  a  treaty.  When  pro- 
hibited by  ui^ust  or  arbitrary  decrees,  etc.,  of  belliger- 
ent power.— Mayne  vs.  Walter,  Marsh,  p.  399;  S.  C. 
Park  (8th  ed.),  p.  431;  Sperry  vs.  Del.  Ins.  Co.,  2 
Wash.  C.  C.  B.,  p.  243;  Kohne  vs.  Ins.  Co.  of  N.  A., 

1  Wash.  C.  C.  B.,  pp.  93-158;  S.  C,  6  Binney,  p. 
219.  See  for  rules  deducable  fix}m  these  cases. — 2  Duer 
Ins.,  p.  610.  Goods  contraband  of  war,  when  disclosure 
is  necessary. — Bichardson  vs.  Maine  Ins.  Co.,  6  Mass. 
p.  102;  Cook  vs.  Essex  F.  &  M.  Ins.  Co.,  6  Mass.,  p. 
122;  Wheatland  vs.  Gray,  6  Mass.,  p.  124;  Parker  vs. 
Jones,  13  Mass.,  p.  173;  Archibald  vs.  Merch.  Iub.  Co., 
3  Pick.,  p.  70;  3  Kent's  Comm.  (6th  ed.),  p.  268.    See 

2  Duer  Ins.,  p.  614,615;  Browne  vs.  Shaw,  1  Caines,  p. 
489.  Illicit  trade,  etc. — Sewall  vs.  Boyal  Exch.  Ass. 
Co.,  4  Taunt.,  p.  865;  Williams  vs.  Suffolk  Ins.  Co.,  3 
Sumner,  p.  270.  As  to  whether  exemption  of  under- 
writer, when  risk  not  known  or  disclosed,  is  absolute. — 
See  Suydam  vs.  Mar.  Ins.  Co.,  1  Johns.,  p.  181; 
Schmidt  vs.  United  Ins.  Co.,  1  Johns.,  p.  249;  Craig 
vs.  United  Ins.  Co.,  6  Johns.,  p.  226;  Olivera  vs.  Union 
Ins.  Co.,  3  Wheat.,  p.  183;  Smith  vs.  Universal  Ins. 
Co.,  6  Wheat.,  p.  176;  Pollock  vs.  Babcock,  6  Mass., 
p.  236;  Bichardson  vs.  Marine  Ins.  Co.,  6  Mass.,  p.  102; 
Parker  vs.  Jones,  13  Mass.,  p.  173;  Archibald  vs.  Mer- 


Civil  Cobb.  188 

cantile  Ins.  Co.,  3  Pick.,  p.  70.  See,  particularly, 
Andrews  vs.  Essex  F.  &  M.  Ins.  Co.,  3  Mason,  p.  6, 
where  the  above  cases  are  cited  and  examined  by 
6toT7,  J.  Construction  of  clause  in  American  policies 
excepting  losses  from  illicit  trade. — See  Brown  vs. 
Shaw,  1  Caines,  p.  489;  Johnston  vs.  Ludlow,  2  Johns. 
Cases,  p.  481  (1  Caines'  Cases  in  Err.,  p.  29);  Laing 
vs.  United  Ins.  Co.,  2  Johns.  Cas.,  pp.  174, 489;  Suy- 
dam  vs.  Mar.  Ins.  Co.,  1  Johns.  R.,  p.  181;  Tucker  vs. 
Juhel,  1  Johns.,  p.  20;  Mumford  vs.  Phcsnix  Ins,  Co., 
7  Johns.,  p.  449;  Gracie  vs.  N.  T.  Ins.  Co.,  13  Johns., 
p.  161;  Frances  vs.  Ocean  Ins.  Co.,  6  Cowen,  p.  404; 
Dunham  vs.  Amer.  Ins.  Co.,  12  Wend.,  p.  463;  S.  C. 
(in  Error),  15  Wend.,  p.  9;  Smith  vs.  Del.  Ins.  Co.,  3 
8erg.  A  Bawle,  p.  82;  Faudel  vs.  Phoenix  Ins.  Co.,  4 
8erg.  A  Sawle,  p.  29;  Krumbhaar  vs.  Mar.  Ins.  Co., 
1  Serg.  &  Bawle,  p.  281;  Savage  vs.  Pleasants,  5  Bin- 
*&ey,  p.  403;  Higginson  vs.  Pomeroy,  11  Mass.,  p.  104; 
Cucullu  vs.  Orleans  Ins.  Co.,  1  Martin,  Sec.  11;  same 
vs.  same, 8  Martin,  Sec  492;  same  vs.  Louis.  Ins.  Co.,  5 
Martin,  Sec.  466;  Smith  vs.  Del.  Ins.  Co.,  8  Wash.  C.  C. 
B.,  p.  127;  Graham  vs.  Penn.  Ins.  Co.,  1  Wash.  C.  C. 
B.,  p.  113;  Seaton  vs.  Del.  Ins.  Co.,  2  Wash.  C.  C. 
B.,  p.  175;  Church  vs.  Hubbart,  2  Cranch,  p.  187; 
Carrington  vs.  Merch.  Ins.  Co.,  8  Peters  (IT.  S.),  p. 
495.  Want  of  necessary  papers.  Insurer  not  liable 
unless  fkct  be  disclosed. — Cleveland  vs.  Marine  Ins. 
Co.,  8  Mass.,  p.  806;  PoUeys  vs.  Ocean  Ins.  Co.,  2 
Shepley,  p.  141.  Use  of  fklse  papers.  When  must  be 
disclosed.— Steele  vs.  Lacy,  3  Taunt,  p.  284;  Homeyer 
vs.  Lushington,  15  East,  p.  46;  Oswell  vs.  Yigne,  15 
East,  p.  70;  Bell  vs.  Bromfield,  15  East,  p.  364;  Planche 
vs.  Fletcher,  Doug.,  p.  283.  In  the  last  case,  the  desti- 
nation of  the  ship  was  concealed  by  a  fklse  clearance, 
and  counsel  maintained  that  this  was  a  fraud  upon  the 
insurers  (underwriters),  but  Lord  Mansfield  held  "there 
was  no  fraud  on  them  or  on  anybody,  since  what  had 
been  practiced  had  been  proved  to  be  the  constant 
course  of  the  trade,  and  notoriously  so  to  everybody." 
It  is  probable  that  this  being  usage,  the  knowledge  of 
the  underwriter  as  to  the  facts  might  be  inferred. — See, 
in  this  connection,  Livingston  vs.  Maryland  Ins.  Co., 
7  Cranch,  p.  506;  Buck  &  Hedrick  vs.  (}hesapeake  Ins. 
Co.,  1  Peters  S.  C.  B.,  p.  151;  Calbreath  vs.  Gracy,  1 
Wash.  C.  C.  B.,  p.  192;  Maryland  Ins.  Co.  vs. 
BathuTst,  5  Gill.  &  J.,  p.  159;  Le  Boy  vs.  United  Ins. 
Co.,  7  Johns.,  p.  343.  There  are  some  cases  (Seaton 
vs.  Low,  1  Johns.  Cas.,  p-  1;  Juhel  vs.  Bhinelander,  2 
Johns.  Cas.,  p.  120;  S.  C.  id.,  p.  487;  Skidmore  vs. 
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Desdoity,  2  Johns.  Cas.,  p.  77;  DePeystervs.  Gardner, 
1  Gaines,  p.  492)  in  which  it  was  held  that  the  risks  of 
a  contraband  and  of  an  illicit  trade,  are  always  covered 
by  a  policy  in  general  terms;  that  the  risks  are  only 
excluded  by  express  stipulation.  But  these  decisions 
are  inconsistent  with  the  Massachusetts  decisions  and 
the  law  of  Europe;  and  Mr.  Kent  (Gomm.,  5th  ed.,  p. 
268)  declares  that  their  authority  on  this  point  may  be 
considered  as  overruled.  The  cases  of  Bamewall  vs. 
Church  (1  Gaines,  p.  217,  and  £lting  vs.  Scott,  2  Johns., 
p.  157)  fall  under  the  same  objection  as  to  express 
warranty  of  neutrality,  etc.  See  Sec.  2672,  in  which 
many  of  the  points  discussed  in  the  decision  cited  in 
this  note  are  settled  and  the  insurer  is  exonerated  from 
the  risk  concealed  in  certain  cases,  though  only  from 
a  loss  resulting  from  such  concealed  risk. 

Material  2670.    In  marine  insurance,  informaticJn  of  the  be- 

informa- 

tion.  lief  or  expectation  of  a  third  person,  in  reference  to  a 

material  fiict,  is  material. 

Note.— 2  Duer  Ins.,  p.  388;  Willis  vs.  Glover,  1  B. 
&  Pul.  N.  R.,  p.  14;  see  note  to  preceding  section. 

Prosump-         2671.     A  person  insured  by  a  contract  of  marine 

of  towT**^    insurance  is  presumed  to  have  had  knowledge,  at  the 

time  of  insuring,  of  a  prior  loss,  if  the  information 

might  possibly  have  reached  him  in  the  usual  mode 

of  transmission,  and  at  the  usual  rate  of  communication. 

Note. — Heretofore  the  law  has  been  that  the  knowl- 
edge of  the  assured  or  of  his  agents  of  the  material 
^cts  alleged  to  have  been  concealed  is  never  presumed, 
but  must  be  established  by  positive  evidence. — See  Liv- 
ingston vs.  Delafield,  3  Gaines,  p.  49.  The  rule  of  the 
text  prevails  in  continental  Europe,  and  its  adoption 
is  recommended  by  Mr.  Duer  (Ins., Vol.  2,  p.  433).  The 
presumption  raised  by  the  provision  of  the  text  is  not 

j  absolute;  it  may  be  repelled  by  other  evidence.     Its 

only  effect  seems  to  be  to  shift  the  burden  of  proof. — 
See  Stewart  vs.  Dunlop,  4  Browns  P.  C.  (Tomlin's  Ed.), 

I  p.  483;  Duer  Ins.jVol.  2,  pp.  636-541. 

Conceal-  2672.    A  conccalmcnt  in  a  marine  insurance,  in  re- 

monts 

which  only   spcct  to  any  of  the  following  matters,  does  not  vitiate 

&uOCl  iQO 

"uMtfon      ^^^  entire  contract,  hut  merely  exonerates  the  insurer 
from  a  loss  resulting  from  the  risk  concealed: 
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1.  The  national  character  of  the  insured; 

2.  The  liability  of  the  thing  insured  to  capture  and 
detention; 

3.  The  liability  to  seizure  from  breach  of  foreign 
laws  of  trade; 

4.  The  want  of  necessary  documents;  and, 
6.  The  use  of  false  and  simulated  papers. 

Note. — Soe  note  to  Sec.  2669,  where  these  subjects 
are  fully  discussed,  and  the  law  which  exists  in  other 
States  and  has  heretofore  existed  in  this  State,  is  care- 
fully considered. 


ABTICLE    IV. 

BSPRESSlfTATIONS. 

Section  2676.  Effect  of  intentional  falsity. 

2677.  Representation  of  expectation. 

2676.  If  a  representation,  by  a  person  insured  by  Effector 

*  /      .^        J.  */     intentional 

a  contract  of  marine  insurance,  is  intentionally  false  in  falsity. 
any  respect,  whether  material  or  immaterial,  the  in- 
surer may  rescind  the  entire  contract. 

Note. — Park  on  Ins.,  p.  406;  Skin.,  p.  327;  see 
notes  to  Sees.  2561-2582,  inclusive,  ante;  see,  too,  2  Duer 
Ins.,  p.  644,  et  seq.;  1  Marshall  Ins.,  p.  450;  1  Phil. 
Ins.,  Sub.  Sees.  624-685,  inclusive;  see  note  to  Sec. 
2669,  ante. 

2677.  The  eventual  felsity  of  a  representation  as  Reprosen- 

•^  ^  tation  of 

to  expectation  does  not,  in  the  absence  of  fraud,  avoid  expectation 
a  contract  of  insurance. 


ARTICLE    V. 

IMFUAD  WABBANTIES. 

Section  2681.  Warranty  of  seaworthiness. 

2682.  Seaworthiness,  what. 

2683.  At  what  time  seaworthiness  must  exist. 

2684.  What  things  are  required  to  constitute  seaworthiness. 

24— vol.  ii. 
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SxcTiOK  ^5.  Different  degrees  of  seaworthiness  at  different  stages 

of  the  voyage. 

2686.  Unseaworthiness  daring  the  voyage. 

2687.  Seaworthiness  ibr  purjMses  of  insurance  on  cargo. 

2688.  Neutral  papers. 

Warranty  2681.  In  every  marine  insurance  upon  ship  or 
worthiness,  freightage,  or  upon  anything  belonging  to  the  ship- 
owner, unless  made  for  a  specified  length  of  time,  a 
warranty  is  implied  that  the  ship  shall  be  seaworthy, 

Note. — "Belonging  to  the  shipowner."  By  the 
former  law  this  warranty  was  implied  in  every  case. — 
See  Knill  vs.  Hooper,  2  H.  &  N.,  p.  277.  But  this  is 
not  founded  upon  reason.  Insurers  know  the  quality 
of  vessels  much  better  than  shippers.  *'  Unless  made 
for  a  specified  length  of  time.'' — Fawcus  vs.  Sarsfield, 
6  El.  &  Bl.y  p.  Id2;  Thompson  vs.  Hopper,  id.,  p.  172; 
see  Gibson  vs.  Small,  4  H.  of  L.  Oas.,  p.  353;  Jenkins 
vs.  Heycock,  8  Moore  P.  C,  p.  351;  Biccard  vs.  Shep- 
herd, 14  Moore  P.  C,  p.  493;  Hathaway  vs.  Sun  Mut. 
Ins.  Co.,  8  Bosw.,  p.  33.  "  That  the  skip  shall  be  sea- 
worthy." No  such  warranty  is  implied  as  to  cargo. — 
Koebel  vs.  Saunders,  17  C.  B.  (N.  S.),  p.  71.  And  if 
the  insurer  knows  the  ship  to  be  unseaworthy,  the  war- 
ranty does  not  apply. — Burges  vs.  Wickham,  8  Best  & 
Sm.,  p.  669. 

2682.  A  ship  is  seaworthy,  when  reasonably  fit  to 
perform  the  services,  and  to  encounter  the  ordinary 
perils  of  the  voyage,  contemplated  by  the  parties  to 
the  policy. 

KoTB. — See  McLanahan  vs.  Universal  Ins.  Co.,  1 
Pet.,  p.  179;  compare  Marcy  vs.  Sun  Mut.  Ins.  Co.,  11 
La.  Ann.,  p.  748. 

2683.  An  implied  warranty  of  seaworthiness  is 
comphed  with  if  the  ship  is  seaworthy  at  the  time  of 
the  commencement  of  the  risk. 

KoTE. — See  cases  cited  in  note  to  preceding  section; 
also,  American  Ins.  Go.  vs.  Ogden  (Ct.  of  Errors)  20 
Wend.,  p.  287;  Biccard  vs.  Shepherd,  14  Moore  P.  C, 
p.  471;  Treadwell  vs.  Union  Ins.  Co.,  6  Cow.,  p.  270; 
Hathaway  vs.  Sun  Mut.  Ins.  Co.,  8  Bosw.»  p.  83;  and 
see  2  Pars.  Mar.  L.,  p.  134. 


Soaworthi- 
noes,  what. 


At  what 
timesoa- 
worthiness 
must  exist 
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2684.  A  warranty  of  Beaworthiness  extends  not  what 

'^  thin^  are 

only  to  the  condition  of  the  structure  of  the  ship  itself  JSSStftoti^ 
but  requires  that  it  be  properly  laden,  and  provided  n»®'**'*' 
with  a  competent  master,  a  sufficient  number  of  com- 
petent officers  and  seamen,  and  the  requisite  appurte- 
nances and  equipments,  such  as  ballast,  cables,  and 
anchors,  cordage  and  sails,  food,  water,  fuel,  and  lights, 
and  other  necessary  or  proper  stores  and  implements 
for  the  voyage. 

Note.—**  Properly  laden."— Weir  vb.  Aberdeen,  2  B. 
&  Aid.,  p.  320;  and  see  Chase  vs.  Eagle  Ins.  Co.,  5 
Pick.,  p.  61;  Walden  vs.  N.  Y.  Firemen's  Ins.  Co.,  12 
Johns.,  p.  128.  **  Competent  master." — Draper  vs. 
Com.  Ins.  Co.,  4  Duer,  p.  234;  reversed  on  the  ground 
that  the  real  master  was  competent  (21  N.  T.,  p.  878). 
**  Sufficient  and  competent  officers  and  seamen." — Silva 
vs.  Low,  1  Johns.  Cas.,  p.  184.  **  Ballast."— Deblois 
vs.  Ocean  Ins.  Co.,  16  Pick.,  p.  808.  **  Cables  and  an- 
chors."—Wilkie  vs.  G^ddes,  8  Dow,  p.  57.  **  Cordage 
and  sails."— Wedderbum  vs.  Bell,  1  Camp.,  p.  1. 
**  Pood,  water,  fuel,  and  W^A<«."— Pontane  vs.  Phoenix 
Ins.  Co.,  10  Johns,  p.  58;  Moses  vs.  Sun  Mut.  Ins.  Co., 
1  Duer,  p.  159. 

2685.  Where  different  portions  of  the  voyage  con-  Different 

__  dosToes  of 

templated  by  a  policy  differ  in  respect  to  the  things  seaworthi- 
requisite  to  make  the  ship  seaworthy  therefor,  a  war-  J^^JJf^J 
ranty  of  seaworthiness  is  complied  with  if,  at  the  com-  ***®  voy***- 
mencement  of  each  portion,  the  ship  is  seaworthy  with 
reference  to  that  portion. 

NoTB. — Biccard  vs.  Shepherd,  14  Moore  P.  C,  p. 
471;  Bouillon  vs.  Lupton,  15  C.  B.  (N.  S.),  p.  118; 
Dixon  vs.  Sadler,  5  M.  &  W.,  pp.  405,  414. 

2686.  When  a  ship  becomes  unseaworthy  during  unsea; 
the  voyaere  to  which  an  insurance  relates,  an  unrea-  during  the 

•^    *^  voyage. 

sonable  delay  in  repairing  the  defect  exonerates  the 
insurer  from  liability  from  any  loss  arising  therefrom. 

Note. — This  seems  to  he  the  law  of  New  York. — 
American  Ins.  Co.  vs.  Ogden,  20  Wend.,  p.  287.  As 
to  the  law  elsewhere,  see  2  Pars.  Mart.  Law,  p.  140.  It 
is  oertainly  no  more  than  a  just  rule. 
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Seaworthi-       2687.     A  ship  which  is  seaworthy  for  the  purpose 

Tni'iSance*'  of  an  insurance  upon  the  ship  may,  nevertheless,  by 

on  cargo,      reason  of  being  unfitted  to  receive  the  cargo,  be  un- 

seaworthy  for  the  purpose  of  insurance  upon  the  cargo. 

Note. — 1  Phil.  Ins.,  Sec.  723;   see,  also,  2  Pars. 
Mart.  Law,  p.  145;  see  notes  to  Sees.  2681  and  26S4. 


Neutral 
papers. 


2688.  Where  the  nationality  or  neutrality  of  a  ship 
or  cargo  is  expressly  warranted,  it  is  implied  that  the 
ship  will  carry  the  requisite  documents  to  show  such 
nationality  or  neutrality,  and  that  it  will  not  carry  any 
documents  which  cast  reasonable  suspicion  thereon. 

Note. — **  Neutrality  of  the  ship." — Coolidge  vs.  N. 
T.  Firemen's  Ins.  C,  14  Johns.,  p.  308;  Blagge  vs.  N. 
Y.  Ins.  Co.,  1  Caines,  pp.  549,  564.  These  cases  seem 
to  require  documents  to  show  such  nationality  or  neu- 
trality. **  Of  the  cargo.** — Barker  vs.  Phoenix  Ins. 
Co.,  8  Johns.,  pp.  307,  319.  "  Documents  casting  sus- 
picion thereon." — Blagge  vs.  N.  Y.  Ins.  Co.,  1  Caines, 
^  p.  549.    See,  particularly,  note  to  Sec.  2669. 


ARTICLE  VI. 


Voyage 
insareid, 
howde- 
tormined. 


Conrse  of 
sailing* 
how  de- 
termined. 


THE  VOYAGE  AKD  PEVIATION. 

Section  2692.  Voyage  insured,  how  determined. 

2693.  Course  of  sailing,  how  determined. 

2694.  Deviation,  what. 

2695.  When  proper. 

2696.  When  improper. 

2697.  Deviation  exonerates  the  insurer. 

2692.  When  the  voyage  contemplated  by  a  policy 
is  described  by  the  places  of  beginning  and  ending,  the 
voyage  insured  is  one  which  conforms  to  the  course  of 
sailing  fixed  by  mercantile  usage  between  those  places. 

Note. — Brazier  vs.  Clapp,  5  Mass.,  p.  1;  Phyn  vp. 
Boyal  Ex.  Ass.  Co.,  7  T.  B.,  p.  505. 

2693.  If  the  course  of  sailing  is  not  fixed  by  mer- 
cantile usage,  the  voyage  insured  by  a  policy  is  the 
way  between  the  places  specified  which,  to  a  master 
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« 

of  ordinary  skill  and  discretion,  would  seem  the  most 
natural,  direct,  and  advantageous. 

Note.— Martin  vs.  Del.  Ins.  Co.,  2  Wash.  C.  C,  p. 
254;  Brown  vs.  Tayleur,  4  Ad.  &  El.,  p.  241;  2  Pars. 
Mart.  Law,  p.  281. 

2694.  Deviation  is  a  departure  from  the  course  of  Deviation. 

^  whaL 

the  voyage  insured,  mentioned  in  the  last  two  sections, 
or  an  unreasonable  delay  in  pursuing  the  voyage,  or 
the  commencement  of  an  entirely  different  voyage. 

J^OTK.— Brown  vs.  Tayleur,  4  Ad.  &  El.,  p.  241; 
Hamilton  vs.  iSheddon,  3  M.  &  W.,  p.  49. 

2695.  A  deviation  is  proper: 

1.  When  caused  by  circumstances  over  which  nei-  when 

proper. 

ther  the  master  nor  the  owner  of  the  ship  has  any 
control; 

2.  When  necessary  to  comply  with  a  warranty,  or 
►to  avoid  a  peril,  whether  insured  against  or  not; 

8.  When  made  in  good  faith,  and  upon  reasonable 
grounds  of  belief  in  its  necessity  to  avoid  a  peril;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  sav- 
ing human  life,  or  relieving  another  vessel  in  distress. 

NoTB.— 3  Kent  Com.,  p.  323. 

Subd,  1. — Such  as  the  winds  and  waves,  pirates,  ene- 
mies, disahling  of  the  crew,  etc. 

8ubd.  2. — Bouillon  vs.  Lupton,  15  C.  B.  (N.  S.),  p. 
113;  see  Bohinson  vs.  Marine  Ins.  Co.,  2  Johns.,  p.  89; 
Biggin  vs.  Fotapsco  Ins.  Co.,  7  Harr.  &  J.,  p.  279; 
Scott  vs.  Thompson,  1  B.  &  Pul.  N.  B.,  p.  181;  hut 
compare  O'Beilley  vs.  Boyal  Exch.  Ass.  Co.,  4  Camp., 
p.  246. 

Sabd.  3. — Beade  vs.  Commercial  Ins.  Co.,  3  Johns., 
p.  352;  Graham  vs.  the  same,  11  id.,  p.  352;  Patrick 
vs.  Ludlow,  3  Johns.  Cas.,  p.  10;  see  Bouillon  vs.  Lup- 
ton, 15  C.  B.  (N.  S.),  p.  113. 

Sabd.  4. — 3  Kent  Com.,  p.  323;  Perkins  vs.  Augusta 
Ins.  Co.,  10  Gray,  p.  312;  Settle  vs.  St.  Louis  Ins.  Co., 
7  Mo.,  p.  379;  The  Boston,  1  Sumn.,  p.  328;  see  Law- 
rence vs.  Lydehotham,  6  East,  p.  45. 

2696.  Every  deviation  not  specified  in  the  last  When 

,     ,  improper. 

section  IS  improper. 
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Deviation        2697.    An  insurer  is  not  Kable  for  any  loss  hap- 
theinsuror.  pening  to  a  thing  insured  subsequently  to  an  improper 
deviation. 

Note.— Stevens  vs.  Gommercial  Hut.  Ins.  Co.,  26 
N.  Y.,  p.  397;  Elliott  vs.  Wilson,  7  Bro.  P.  C,  p.  469. 


ABTICLE  VII. 


Total  and 
partial  loss. 


LOSS. 

Section  2701.  Total  and  partial  loss. 

2702.  Partial  loss. 

2703.  Actual  and  constructive  total  loss. 

2704.  Actual  total  loss,  what. 

2705.  Constructive  total  loss. 

2706.  Presumed  actual  loss. 

2707.  Insurance  on  cargo,  etc.,  when  voyage  is  broken  up. 
2706.  CSost  of  reshipment,  etc. 

2709.  When  insured  is  entitled  to  payment. 

2710.  Abandonment  of  goods  on  insurance  of  profits. 

2711.  Average  loss. 

2712.  Insurance  against  total  loss. 

2701.    A  loss  may  be  either  total  or  partial. 

Note. — See  Sec.  2626,  ante,  and  note,  where  the  sub- 
ject of  loss  is  treated  at  some  length.  We  will  here 
add,  firom  Marshall's  Marine  Insurance,  p.  878  (5  ed., 
1865),  Chap.  12:  **A  loss  in  insurance  is  the  injury  or 
damage  sustained  by  the  insured,  in  consequence  of  the 
happening  of  one  or  more  of  the  accidents  or  misibr- 
tunes  against  which  the  insurer,  in  consideration  of  the 
premium,  has  unertaken  to  indemnify  him."  This  is 
the  usual  definition.  "Every  loss  is  either  total  or 
partial.  The  term  total  loss  is  understood  in  two  dif- 
ferent senses— natural  and  legal." — Id.,  p.  373.  "A 
partial  loss  is  any  loss  or  damage  short  of  or  not 
amounting  to  a  total  loss,  in  whole  or  in  part,  of  the 
thing  insured."— Id.,  p.  374.  See  Sees.  2762,  2763,  and 
2764,  post. 

Partial  loss      2702.    Every  loss  which  is  not  total  is  partial. 

Note. — Bouvier's  Law.  Diet.,  Loss;  see  instances  of 

partial  loss  given,  p.  874,  Marsh.  Mar.  Ins.    '*  Thus  if  a 

ship  insured  for  a  given  voyage  arrive  at  her  port  of  des- 

.    tination  and  there  remains  twenty-four  hours  moored  in 

safety,  or  if  she  be  insured  for  a  term  and  survive  it,  any 

- .  ~  ^._^  iiyuiy  which  she  may  have  sustained  during  the  voyage 
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in  the  one  case,  or  during  the  term  m  the  other,  unless 
such  as  to  justify  abandonment,  and  notice  of  abandon- 
ment be  fri^on,  can  only  amount  to  a  partial  loss." 
So  if  the  insurer  contract  that  (goods)  shall  arrive  safe 
at  a  port  of  delivery;  or  if  not,  that  he  will  indemnify 
the  insurer,  if  they  actually  are  landed  at  the  port  of 
delivery,  however  damaged  during  the  voyage,  it  is  a 
t  partial  loss.  If  so  damaged  as  to  be  of  no  commer- 
cial value  and  necessarily  sold  or  thrown  away  in  the 
course  of  the  voyage,  the  loss  is  total.  '*  If  part  of 
the  goods  are  wholly  lost,  and  the  rest  of  the  goods 
saved  in  a  damaged  state,  the  policy  is  to  be  taken 
device— it  is  a  total  lostf  as  to  the  former,  and  as  to  the 
latter  only  a  partial  loss."— Davy  vs.  Milford,  15  East, 
p.  559.  "Partial  losses  are  sometimes  denominated 
average  losses,  and  are  distinguished  into  general  and 
pcirtietUar  averages.**  **  Eveiy  loss  must  be  ascribed 
to  its  immediate  and  not  to  any  remote  cause." — Id., 
p.  874;  see,  also,  for  deflnition  of  **  loss,"  Bouv.  L. 
Die,  TiUe  **  Loss." 

2708.    A  total  loss  may  be  either  actual  or  con-  Aetnai  and 

oonstmc- 
BtrUCtlve.  tive  total 

Note. — '*  In  practice  much  the  larger  part  of  the 
losses  which  are  total  become  so  by  ^  a^ndowment;* 
or  at  least  require  an  abandoment  that  they  may  have 
the  legal  effect  of  a  total  loss."— See  Note  1  to  Emerigon, 
Chap.  17,  Sec.  1,  Meredith  Ed.  '*  But  the  distinction 
between  an  aettMtl  total  loss  and  a  eondtruetive  total 
loss,  defining  the  latter  to  be  that  which  is  made  so  by 
abandonment,  is  not  perfectly  precise  nor  always  appli- 
cable."—2  Pars.  Mar.  Ins.,  p.  107,  Chap.  4,  Sec.  1;  see 
Sees.  2704,  2706,  post,  and  notes.  What  are  termed 
'* actual"  and  "constructive"  total  loss  are  in  effect 
the  same  to  the  insured. — 2  Amould  Ins.  Chap.,  6,  pp. 
850-1.  2  Pars.  Mar.  Ins.,  p.  68,  Chap.  3,  gives  this: 
'*If,"  says  Lord  Abinger  in  Bouz  vs.  Salvador,  8 
Bing  N.  C,  p.  266,  **  in  the  course  of  the  voyage  the 
thing  insured  becomes  totally  destroyed  or  annihilated, 
or  if  it  be  placed  by  the  perils  insured  against  in  such 
a  position  that  it  is  totally  out  of  the  power  of  the 
assured  or  the  underwriter  to  procure  its  arrival,  the 
latter  is  boimd  by  the  very  terms  of  his  contract  to  pay 
the  whole  sum  insured."  "  There  must  be  no  rational 
hope^  nopractieablepossibility  of  recoYQimg  possession 
of  the  property  and  prosecuting  the  adventure  to  Us 
termincUion;  for  only  when  such  hope  and  such  possi- 
bilily  have  ceased  is  it  an  actual  loss."— 2  Pars,  id., 
pp.  68,  69;  Walker  vs.  Prot.  Ins.  Co.,  29  Maine,  p. 
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317.  In  2  Arnould  Ins.  (3  ed.,  1866),  p.  850,  it  is  said: 
**  A  total  loss  on  insurance  is  one  on  account  of  which 
the  insured  is  entitled  to  recover  from  the  underwriter 
the  whole  amount  of  his  subscription.  It  is  either 
absolute  or  constructive,^*  An  absolute  total  loss  takes 
place  when  the  subject  insured  wholly  perishes  or  its 
recovery  is  rendered  irretrievably  hopeless.  A  con- 
structive total  loss  takes  place  when  the  su^ect  insured 
is  not  wholly  destroyed,  but  its  destruction  is  rendered 
highly  probable,  and  its  recovery,  though  not  utterly 
hopeless,  is  either  exceedingly  doubtfUl  or  too  expen- 
sive to  be  worth  the  attempt.  **  An  absolute  or  actual 
total  loss  entitles  the  insured  to  the  whole  subscription 
of  the  underwriter.  A  constructive  total  loss  entitles 
him,  on  condition  of  giving  notice  of  abandonment  of 
all  right  and  title  to  any  part  of  the  property  that  may 
still  exist  or  may  be  recovered,  to  the  whole  subscrip- 
tion of  the  underwriter.  A  constructive  total  loss  is  as 
much  a  total  loss  in  law  as  if  the  subject  of  insurance 
had  been  actually  annihilated;  and  therefore  a  policy 
against  *  total  loss  only  *  covers  a  constructive  total 
loss  also,  unless  the  parties,  if  they  intend  to  exclude 
this,  do  so  by  some  such  words  as  '  without  benefit  of 
abandonment.'  " — Adams  vs.  McKenzie,  32  L.  J.  (C. 
P.)  p.  92. 

Actual  2704.    An  actual  total  loss  is  caused  by  : 

total  loss,  "^ 

what  J    ^  total  destruction  of  the  thing  insured; 

2.  The  loss  of  the  thing  by  sinking,  or  by  being 
broken  up; 

3.  Any  damage  to  the  thing  which  renders  it  value- 
less to  the  owner  for  the  purposes  for  which  he  held 
it;  or, 

4.  Any  other  event  which  entirely  deprives  the 
owner  of  the  possession,  at  the  port  of  destination,  of 
the  thing  insured. 

Note.— See  De  Peyster  vs.  Sun  Mut.  Ins.  Co.,  19  N. 
T.,  p.  272;  Goit  vs.  Smith,  3  Johns.  Gas.,  p.  16;  Boux 
vs.  Salvador,  3  Bing.  N.  G.,  p.  266;  Adams  vs.  Mc- 
Kenzie, 13  G.  B.  (N.  S.),  p.  442;  but  compare  Knight 
vs.  Faith,  15  Q.  B.,  p.  649.  "  Total  loss  of  maritime 
property  under  insurance  is  either  actual  (or,  as  it  is 
sometimes  called,  dbsolute),  or  constructive  (or,  as  it  is 
sometimes  called,  techniccU.)**  *'Text  writers  and 
Gourts,  in  treating  of  actual  total  loss,  often  use  the 
word  '  destruction '  as  of  equivalent  meaning,  but  it  is 
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not  80,"  *  *  *  <*  For  the  purposes  of  practice,  and 
of  the  insurance  law,  a  vessel  is  totally  lost  when  it  is 
lost  as  a  vessel  (Irving  vs.  Manning,  1  H.  L.  Oases,  p. 
287);  and  ^oods  are  totally  lost  when  they  are  lost  as 
goods;  and  either  vessels  or  goods  are  totally  lost,  as 
to  the  insured,  when  he  has  lost  all  possession  of,  or 
power,  or  control  of  them,  although  they  may  con- 
tinue to  exist  in  specie  as  before.  It  is  this  last  condi- 
tion of  loss  to  the  assured  that  is  usually  intended 
when  total  loss  is  spoken  of.'* — 2  Pars.  Mar.  Ins.,  p. 
68,  Chap.  3;  see  note  to  the  two  preceding  sections;  2 
Amould  Ins.  (dd  ed.,  1366),  pp.  851-855.  If,  in  mid 
ocean,  a  ship  springs  aleak,  fills,  and  goes  down,  it  is 
an  aetucU  loss  of  ship  and  cargo.  In  such  case,  some 
things  of  more  or  less  value  may  be  by  other  ships 
saved.  It  is  nevertheless  an  actucU  total  loss,  for  the 
parts  or  fragments  saved  constitute  neither  '*  a  ship," 
**  a  cargo,"  '*  nor  a  ship  and  cargo."  It  is  an  actual 
total  loss  if  goods  are  so  sea  damaged  that,  though 
they  remain  in  the  same  specie,  cannot  be  safely 
reshipped,  and  if  sent  to  their  original  destination  the 
specie  itself  would  disappear  before  reaching  it,  and 
are  therefore  sold. — Koux  vs.  Salvador,  3  Bing.  N.  C, 
p.  266.  So,  if  a  ship  is  burnt  to  the  water's  edge  and 
still  floats,  incapable  of  repair.  But  if  submerged 
near  shore,  and  comparatively  in  shallow  water,  there 
is  no  actual  totcU  loss  until  it  is  sure  she  cannot  be 
weighed  and  recovered.  (Emerigon  says  submersion 
is  not  per  se  a  total  loss.)  It  is  not  an  actual  total  loss 
by  fire,  if  capable  of  repair;  but  whether  a  loss  by  fire 
or  submersion  is  or  is  not  a  total  loss  depends  on  the 
circumstances  of  the  case.  So,  also,  with  stranding, 
etc.,  to  be  found  in  Chap.  3,  p.  68,  Vol.  2,  Pars.  Mar. 
Ins.,  et  seq.  Where,  also,  is  treated  capture  and  con- 
demnation, where,  in  case  of  insurance  of  a  ship,  it  is 
a  question  whether  that  saved  constitutes  **  a  ship  "  or 
not.  Wrecked,  and  many  goods  got  on  shore,  but 
were  in  part  destroyed  and  in  part  stolen,  it  was  an 
actual  total  loss,  and  this  because  the  portion  of  the 
goods  which  got  on  shore  did  not  go  into  hands  of  the 
owners.  Seizures  and  confiscation  by  foreign  Qovem- 
ment;  wrecked  vessel  sold  by  the  master  from  neces- 
sity, etc. — Id.  Mr.  Parsons,  however,  in  the  midst  of 
his  discussion  of  the  question  of  actual  total  loss, 
pauses  to  repeat  that:  "  It  must  be  remembered  that 
an  actual  toted  loss  of  insured  property  occurs  either 
if  the  thing  insured  is  wholly  destroyed  <u  that  thing; 
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or  if  the  property  insured,  while  remaining  in  specie 
what  it  is  is  wholly  lost  to  the  insured,  which  means 
that  it  is  entirely  out  of  his  power,  or  that  of  the 
insurer,  to  recover  the  property," — ^p.  74;  Amould  Ins., 
p.  1001;  Beneck^  Har.  Ins.,  p.  336.  Same  principles 
apply  to  actual  total  loss  of  cargo. — ^Pars.  id.,  p.  93,  et 
seq.  The  text  fixes,  beyond  cavil,  the  causes  which 
may  produce  actual  total  loss. 

Construe-         2705.    A  Constructive  total  loss  is  one  which  gives 

tire  total  ^  . 

*<>"•  to  a  person  insured  a  right  to  abandon,  under  Section 

2717. 

Note. — See  notes  to  the  preceding  two  sections,  and 
also  Sec.  2717  and  note,  post. 

Presamed        2706.     An  actual  loss  may  be  presumed  from  the 

aotaal  losi.  ... 

continued  absence  of  a  ship  without  being  heard  of^ 
and  the  length  of  time  which  is  sufficient  to  raise 
this  presumption  depends  on  the  circumstances  of  the 
case. 

Note. — Gordon  vs.  Bowne,  2  Johns.,  p.  150;  Marsh. 
Ins.,  p.  417;  Brown  vs.  Neilson,  1  Cainos,  p. 525.  "If 
it  is  proved  that  the  vessel  sailed  on  the  voyage  insured, 
and  has  not  been  heard  of  for  so  long  a  time  as  to  afford 
a  presumption  of  her  being  lost,  this  will  be  sufficient 
proof  of  an  averment  of  a  total  loss  by  the  perils  of  the 
8eas."--Sub.  Sec.  2139,  p.  606,  Vol.  2,  Phil.  Ins.; 
Koster  vs.  Innes,  By.  &  M.,  p.  333.  Sufficient  if  not 
heard  from  at  port  of  departure. — Id.  No  particular 
time  is  ground  of  presumption;  it  depends  on  the  voy- 
age and  other  circumstances. — Id.;  Cohen  vs.  Hinck- 
ley, 2  Campb.,  p.  61;  Houstman  vs.  Thornton,  Holt 
Nisi  Prius  Gas.,  p.  242;  see  id.,  Sub.  Sec  1406.  Re- 
covered in  such  case  on  ship  and  cargo  without  aban- 
donment.— Green  vs.  Brown,  2  Strange,  p.  1199;  Newby 
vs.  Bead,  Park  Ins.,  p.  106;  Tremlow  vs.  Orwin,  2 
Campb.,  p.  85,  and  other  cases  therein;  Phil.  Ins.,  Vol. 
2,  Sub.  Sec.  1496,  Note  2.  Insurance  being  on  time, 
and  the  vessel  not  heard  from  after  the  period  of  the 
risk,  it  is  a  question  of  fact  for  the  jury  whether,  under 
the  circumstances  proved,  it  was  lost  during  that 
period.— 2  Phil.  Ins.,  Sub.  Sec.  2139,  p.  666,  and  Note 
8;  Brown  vs.  Neilson,  1  Caines  N.  Y.,  p.  625. 

insoranoe  2707.  When  a  ship  is  prevented,  at  an  interme- 
eto!v«¥en  diate  port,  from  completing  the  voyage,  the  master 
broken  oi».    j^ust  make  cvcrj  exertion  to  procure,  in  the  same  or 
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a  contiguous  port,  another  ship,  for  the'  purpose  of 
conveying  the  cargo  to  its  destination;  and  the  liability 
of  a  marine  insurer  thereon  continues  after  they  are 
thus  reshipped. 

Note.— Code  de  Com.,  Sees.  391,  392;  Saltus  vs. 
Ocean  Ins.  Co.,  12  Johns.,  p.  107;  Tread  well  vs.  Union 
Ins.  Co.,  6  Cow.,  p.  270;  Whitney  vs.  N.  Y.  Fire- 
men's Ins.  Co.,  18  Johns.,  p.  208. 

2708.  In  addition  to  the  liability  mentioned  in  the  Coat  of 

"  reship- 

last  section,  a  marine  insurer  is  bound  for  damages,  ™®nt,  eto. 
expenses  of  discharging,  storage,  reshipment,  extra 
freightage,  and  all  other  expenses  incurred  in  saving 
cargo  reshipped  pursuant  to  the  last  section,  up  to  the 
amount  insured. 

Note. — Code  de  Com.,  Sec.  393;  Bridges  vs.  Niagara 
Ins.  Co..  1  Hall,  p.  423. 

2709.  Upon  an  actual  total  loss,  a  person  insured  wiien_ 

''  *  insured  18 

is  entitled  to  payment  without  notice  of  abandonment.  ®Ji?^^jJ** 

Note. — Gordon  vs.  Bowne,  2  Johns.,  p.  150;  Cam- 
bridge vs.  Anderton,  2  B.  &  C,  p.  691.  See,  also, 
Sees.  2721,  2722,  post,  and  notes.  **  If  the  loss  be 
actually  total,  as  there  is  nothing  to  abandon,  an  aban- 
donment can  have  no  other  effect." — 2  Pars.  Mar.  Ins., 
p.  110. 


2710.    Where  profits  are  insured,  but  the  ffoods  Abandoi 

^  °  ment  of '    f  / 

are  not  insured,  a  marine  insurer  is  not  liable  for  a  poods  on    "^       / 

'  insurance  / 

constructive  total  loss  unless  the  insured  offers  to  aban-  °^  profits. 
don  the  goods. 

Note.-— Tom  vs.  Smith,  3  Caines,  p.  245.  The 
insured  may  always  withhold  an  abandonment  if  he 
chooses  to  do  so,  etc. — 2  Pars.  Mar.  Ins.,  pp.  110,  111. 
*'  Profits  are  so  far  distinct  from  cargo  that  if  both  are 
insured  it  is  said  that  there  may  be  a  several  abandon- 
ment of  each."  (See  Note  3,  and  cases  there  cited.) 
"  But  it  is  not  easy  to  see  how  anything  can  pass  by 
abandonment  of  profits."  *****  Indeed,  it  may 
be  remarked,  in  general,  that  an  abandonment  of  the 
profits  alone  can  pass  nothing.  It  is  not  easy  to  see 
that  there  can  be  any  effectual  abandonment  of  profits, 
or  *  *  *  that  an  actual  partial  loss  of  profits  can 
be  made  total  by  abandonment." — 2  Pars.  Mar.  Ins., 
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p.  170.  *'  If  a  part  of  the  goods,  the  profits  on  which 
are  insured,  b  lost,  this  is  certainly  a  partial  loss  of  the 
profits." — Id.,  p.  171;  Loomis  vs.  Shaw,  2  Johns.  Cases, 
p.  36.  In  this  case  "profits,"  it  was  said,  ** are  neces- 
sarily incidental,  and  suhject  to  the  final  disposition  of 
the  goods  on  which  they  are  expected  to  accrue.*' 
These  references  show  sufiScient  good  reasoning,  if  not 
indeed  a  necessity,  for  the  rule  of  the  text. 

271 1.  Where  it  has  been  agreed  that  an  insurance 
upon  a  particular  thing  or  class  of  things  shall  be  free 
from  particular  average,  a  marine  insurer  is  not  lia- 
ble for  any  loss  not  depriving  the  insured  of  the  pos- 
session, at  the  port  of  destination,  of  the  whole  of  such 
thing,  or  class  of  things,  even  though  it  becomes 
entirely  worthless. 

Note. — When  hy  agreement  freight  is  not  suhject 
to  particular  average,  if  the  insured  is  not  deprived 
of  the  possession  at  the  jwrt  of  destination. — De  Peys- 
ter  vs.  The  Sun  Mut.  Ins.  Co.,  19  N.  Y.,  p.  272;  17 
Barh.,  p.  806;  Roux  vs.  Salvador,  3  Bing.  N.  C,  p. 
266;  1  id.,  p.  526;  Navone  vs.  Haddon,  9  C.  B.,  p.  30; 
Hugg  vs.  Augusta  Ins.  Co.,  7  How.  U.  S.,  p.  595; 
Williams  vs.  Kennehec  Ins.  Co.,  31  Me.,  p.  455.  Of 
the  whole  thing  or  freight  so  fVee  from  average. 
Maggrath  vs.  Church,  1  Caines,  p.  196  ;  NeilBon 
vs.  Columhiain  Ins.  Co.,  3  id.,  p.  106;  Le  Roy  vs. 
Gouvemeur,  1  Johns.  Cas.,  p.  226;  Saltus  vs.  Ocean 
Ins.,  14  Johns.,  p.  188;  Rosetto  vs.  Qumey,  11  C.  B.,  p. 
•  176;  see  Bargett  vs.  Orient  Ins.  Co.,  3  Bosw.,  p.  385. 
Or  class  of  things,  or  of  freight  so  free. — Wadsworth 
vs.  Pacific  Ins.  Co.,  4  Wend.,  p.  83;  Biays  vs.  Chesa- 
peake Ins.  Co.,  7  Cranch,  p.  415.  The  insurer  is  not 
liahle  for  any  loss. 

2712.  An  insurance,  confined  in  terms  to  a  total 
loss,  does  not  cover  a  constructive  total  loss,  but  covers 
any  loss  which  necessarily  results  in  depriving  the 
insured  of  the  possession,  at  the  port  of  destination, 
of  the  entire  thing  insured,  and  also  a  general  average 
loss. 

Note. — If  actual  total  loss  is  alone  insured  against  it 
does  not  emhrace  a  constructive  total  loss. — See  2  Pars. 
Mar.  Law,  pp.  338-343;  and  the  notes  to  last  section. 
The   contrary  has,  however,  heen   recently  held  in 
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Maseaohusetts. — ^Heebner  vs.  Eagle  Ins.  Co.,  10  Gray, 
p.  131.  But  does  cover  any  loss  necessarily  depriving 
the  insured  of  the  possession  of  the  entire  thing  insured 
at  the  port  of  destination. — See  Adams  vs.  Mackenzie, 
13  C.  B.  (N.  S.),  p.  442. 


AKTICLE  Vm. 

ABANDONMEKT. 

SECTION  2716.  Abandonment,  what. 

2717.  When  insured  may  abandon. 

2718.  Must  be  unqualified. 

2719.  When  may  be  made. 

2720.  Abandonment  may  be  defeated. 

2721.  How  made.         « 

2722.  Requisites  of  notice. 

2723.  No  other  cause  can  be  relied  on. 

2724.  Effect. 

2725.  Waiver  of  formal  abandonment. 

272ff.  Agents  of  the  insured  become  agents  of  the  insurer. 

2727.  Acceptance  not  necessary. 

2728.  Acceptance  conclusive. 

2729.  Accepted  abandonment,  irrevocable. 

2730.  Freightage,  how  affected  by  abandonment  of  ship. 

2731.  Refusal  to  accept. 

2732.  Omission  to  abandon. 

2716.'  Abandonment  is  the  act  by  which,  after  a  Abandoa- 
constructive  total  loss,  a  person  insured  by  contract  of  what. 
marine  insurance  declares  to  the  insurer  that  he  relin- 
quishes to  him  his  interest  in  the  thing  insured. 

Note. — Emerigon,  Chap.  27;  see  Jardine  vs.  Leath- 
ley,  3  Best  &  Sm.,  p.  700.  An  absolute  total  loss  gives 
the  insured  a  right  to  claim  from  the  insurer  the  whole 
amount  of  his  subscription  without  notice  of  abandon- 
ment.--See  Sec.  2709,  ante.  A  etmstnictive  total  loss 
exists  when  the  property  cannot  be  retrieved  except  at 
a  great  outlay,  etc.— See  Sec.  2717,  post.  **  Whether  a 
partial  loss  may  be  converted  by  abandonment  into  a 
constructive  total  loss  must  necessarily  depend  in  all 
cases  upon  the  amount  of  the  iiy  ury.  When  the  vessel  is 
stranded  the  question  whether  the  loss  shall  be  deemed 
partial  or  so  far  total  as  to  warrant  an  abandonment 
will  depend  upon  the  nature  and  extent  of  the  peril  in 
which  the  vessel  is  involved  and  the  probable  difficulty, 
hazard,  and  expense  of  attempting  to  deliver  and 
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repair  her.  When  it  appears  that  by  proper  exertions 
she  might  have  been  gotten  off  and  have  been  flilly 
repaired  at  a  moderate  cost  (as  provided  in  Sec.  2717), 
the  abandonment  is  void  and  a  partial  loss  only  can  be 
recovered;  and  to  warrant  the  recovery  of  a  total  loss 
it  must  be  proved  that  the  delivery  of  the  vessel  from 
the  peril  was,  upon  reasonable  grounds,  judged  to  be 
impracticable  or  not  to  be  effected,  unless  at  an  ezi)ense 
that  would  absorb  her  value  (or  at  such  an  expense  as 
warrants  an  abandonment  as  provided  in  the  succeed- 
ing section).  In  other  words,  it  must  be  proved  that 
a  loss,  actually  total,  although  not  then  existing,  was 
in  the  highest  degree  probable."  Fontaine  vs.  Phcenix 
Ins.  Co.,  11  Johns.,  p.  295;  The  Sarah  Ann,  2  Sumner, 
p.  255;  Dixon  Marine  Insurance,  p.  198. 

2717.  A  person  insured*  by  a  contract  of  marine 
insurance  may  abandon  the  thing  insured,  or  any  par-, 
ticular  portion  thereof  separately  valued  by  the  policy, 
or  otherwise  separately  insured,  and  recover  for  a  total 
loss  thereof,  when  the  cause  of  the  loss  is  a  peril 
insured  against: 

1.  If  more  than  half  thereof  in  value  is  actually 
lost,  or  would  have  to  be  expended  to  recover  it  from 
the  peril; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its 
value  more  than  one  half; 

3.  If  the  thing  insured,  being  a  ship,  the  contem- 
plated voyage  cannot  be  lawfully  performed  without 
incurring  an  expense  to  the  insured  of  more  than  half 
the  value  of  the  thing  abandoned,  or  without  incurring 
a  risk  which  a  prudent  man  would  not  take  under  the 
circumstances;  or, 

4.  If  the  thing  insured,  being  cargo  or  fi'eightage, 
the  voyage  cannot  be  performed  nor  another  ship  pro- 
cured by  the  master,  within  a  reasonable  time  and 
with  reasonable  diligence,  to  forward  the  cargo,  with- 
out incurring  the  like  expense  or  risk.  But  freightage 
cannot  in  any  case  be  abandoned,  unless  the  ship  is 
also  abandoned. 


Note.— "Separately  valued  by  the  policy. "—Deid- 
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erick  vs.  Commercial  Ins.  Co.,  10  Johns.,  p.  234.  "  Or 
otherwise  separately  insured.**  —  Vandenheuvel  vs. 
United  Ins.  Co.,  1  Johns.,  p.  406. 

Subd.  1. — American  Ins.  Co.  vs.  Center,  4  Wend., 
p.  45;  Gardiner  vs.  Smith,  1  Johns.  Cases,  p.  141. 

Subd.  2, — Saurez  vs.  Sun  Mut.  Ins.  Co.,  2  Sandf., 
p.  482. 

iSubd.  3. — "  Voyage  cannot  be  lawfully  performed." 
Ogden  vs.  N.  Y.  Fire  Ins.  Co.,  10  Johns.,  p.  177;  aflTd 
12  id.,  p.  25;  McBride  vs.  Marine  Ins.  Co.,  5  id.,  p.  209; 
Walden  vs.  Phoenix  Ins.  Co.,  id.,  p.  310.  "Half  the 
value  of  the  thing  insured." — ^American  Ins.  Co.  vs. 
Center,  4  Wend.,  p.  45;  7  Cow.,  p.  564;  Deblois  vs. 
Ocean  Ins.  Co.,  16  Pick,,  pp.  303,  309,  310;  see  Hall 
vs.  Franklin  Ins.  Co.,  9  Pick.,  p.  466.  **  Incurring 
a  risk  which  a  prudent  man  would  not  take,  under  ^-he 
circumstances.'' — Schmidt  vs.  United  Ins.  Co.,  1 
Johns.,  p.  249;  Post  vs.  Phoenix  Ins.  Co.,  10  Johns., 
p.  79. 

Stibd*  4. — Code  de  Com.,  Art.  393. 

If  at  the  time  the  abandonment  is  made  the'  master 
has  commenced  to  repair  the  vessel,  it  has  been  held 
that  the  abandonment  is  invalid,  and  that  the  insured 
could  only  recover  for  the  expense  incurred,  although 
it  exceeds  half  the  value  of  the  vessel. — Humphreys  vs. 
Union  Ins.  Co.,  3  Mason,  p.  429;  Dickey  vs.  Amer. 
Ins.  Co.  of  N.  Y.,  3  Wend.,  p.  658.  These  decisions 
proceeded  on  the  ground  that  the  state  of  facts  existing 
at  the  time  of  the  abandonment  determines  the  right  of 
the  insured  to  abandon.  But  in  Saurez  vs.  Sun  Mutual 
Ins.  Co.,  2  Sandf.,  p.  482,  it  was  held  that  if  the  repairs 
are  made  merely  to  carry  the  vessel  from  one  port  to 
another,  in  order  to  make  full  repairs  at  the  latter  port, 
the  right  to  abandon  was  not  gone.  The  authorities 
have  been  very  conflicting  as  to  whether  the  insurer 
had  the  right,  in  case  of  loss,  to  offer  to  repair  the  vessel, 
and  thus  to  escape  liability  for  more  than  the  actual 
cost.  In  those  cases  where  this  was  allowed,  it  was 
said  that  if  the  insurer  repairs  he  must  do  it  in  a  reason- 
able time,  and  must  tender  back  the  vessel  in  as  good 
condition  as  she  was  in  before  the  accident,  or  supply 
or  pay  for  any  deficiencies;  and  it  was  in  some  instances 
also  held  that  if,  in  so  repairing,  expenses  are  necessa- 
rily incurred  by  the  underwriters  (insurers)  for  which 
they  would  not  have  been  liable  in  an  action  on  the 
policy,  they  may  recover  the  amount  of  them  from  the 
insured.— Consult  Ritchie  vs.  U.  S.  Ins.  Co.,  5  S.  &  R., 
p.  501;  Hart  vs.  Del.  Ins.  Co.,  2  Wash.  C.  C.  R.,  p. 
346;  Peele  vs.  Merch.  Ins.  Co.,  3  Mason,  p.  27;  Peele 
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vs.  Suffolk  Ins.  Co.,  7  Pick.,  p.  254;  Beynolds  vs. 
Ocean  Ins.  Co.,  22  Pick.,  pp.  191, 197;  Commonwealth 
Ins.  Co.  vs.  Chase,  20  Pick.,  p.  142.  This  section 
(2717),  however,  determines  definitely,  so  far  as  the 
power  of  this  State  extends,  that  if  the  facts  described 
in  Subds.  1,  2,  3,  and  4  occur,  the  insured  may  aban- 
don, though  questions  must  ever  arise  as  to  when  the 
facts  or  emergencies  stated  really  exist.  In  some 
cases,  perhaps,  there  may  be  a  total  loss  by  the  sale  of 
a  ship  by  the  master.  Such  sale  can  only,  of  course, 
be  made  from  actual  and  urgent  necessity;  but  this 
necessity  is  judged  of  from  the  facts  existing  at  the 
time,  and  not  by  the  result. — See  Sees.  2378,  2379, 
ante,  and  notes,  and  Sec.  2040  and  note;  see,  Airther, 
Patapsco  Ins.  Co.  vd.  Southgate,  5  Peters,  pp.  604-621 ; 
Buckman  vs.  Merchants*  Louisville  Ins.  Co.,  5  Duer 
B.,  pp.  342,  368;  Tanner  vs.  Bennett,  Byan  &  K.,  p. 
182;  Church  vs.  Marine  Ins.  Co.,  1  Mason,  p.  341; 
Prince  vs.  Ocean  Ins.  Co.,  40  Maine,  p.  481.  Abandon- 
ment of  cargo. — If  the  health  or  safety  of  the  crew  or 
passengers  demand  it,  of  course  the  cargo  may  be 
abandoned.  Heretofore  it  has  been  held  that  if  the 
voyage  is  broken  up  merely  for  the  season  (as  where,  at 
an  intermediate  port,  the  ship  requires  extensive  re- 
pairs), or  where  the  ship  is  lost  but  the  cargo  is  saved, 
and  a  delay  of  months  ensues  while  awaiting  for  the 
means  of  forwarding  it,  the  insured  could  not  abandon. 
2  Pars.  Mar.  Law,  p.  370;  Manning  vs.  Newman,  3 
Doug.,  p.  130;  Buckman  vs.  Merch.  L.  Ins.  Co.,  6 
Duer  B.,  pp.  342, 365;  Anderson  vs.  Wallis,  2  M.  &S., 
p.  240;  Hunt  vs.  Boyal  £xch.  Ass.  Co.,  5  M.  &  S.,  p.  47. 
This  section  says,  **when  the  voyage  cannot  be  peiv 
formed  within  a  reasonable  time,"  What  is  a  reason- 
able  time  must,  of  course,  often  depend  upon  the  cir- 
cumstances of  the  case.  The  following  are  many  of 
the  leading  decisions  on  this  subject:  Maggrath  va. 
Church,  1  Caines,  p.  196;  De  Peyster  vs.  Sun  Mutual 
Ins.  Co.,  17  Barb.,  p.  306;  Neilson  vs.  Col.  Ins.  Co.,  3 
Caines,  p.  108;  Saltus  vs.  Ocean  Ins.  Co.,  14  Johns.,  p. 
138;  Bryan  vs.  N.  Y.  Ins.  Co.,  25  Wend.,  p.  617; 
Aranzamendi  vs.  Louisiana  Ins.  Co.,  2  La.,  p.  432; 
Williams  vs.  Kennebec  Mut.  Ins.  Co.,  31  Maine,  p. 
455;  Bobinson  vs.  Commonwealth  Ins.  Co.,  3  Sumner, 
p.  220;  Hugg  vs.  Augusta  Ins.  and  Banking  Co.,  7 
Howard,  p.  595. 
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2718.  An  abandonment  must  be  neither  partial  Must  be 

unquali- 

nor  conditional.  fiod. 

Note. — Code  de  Com.,  Art.  372;  2  Amould  Ins.,  p. 
1149;  Suydam  vs.  Marine  Ins.  Co,,  1  Johns.,  p.  181. 

2719.  An  abandonment  must  be  made  within  a  when  may 

be  madeii 

reasonable  time  after  the  information  of  the  loss,  and 
after  the  commencement  of  the  voyage,  and  before  the 
party  abandoning  has  information  of  its  completion. 

Note. — "  Within  a  reasonable  time  after  the  infor- 
mation of  the  loss." — Smith  vs.  Steinbach,  2  Caines 
Cas.,  p.  158;  Tom  vs.  Smith,  S  Caines,  p.  245;  Bead 
vs.  Bonham,  3  firod.  &  B.,  p.  147;  Aldridge  vs.  BeU, 
1  Stark.,  p.  498;  see  Dean  vs.  Hornby,  3  E.  &  B.,  p. 
180.  "Alter  the  commencement  of  the  voyage." — 
Code  de  Com.,  Art.  370.  **  And  before  the  party  aban- 
doning •has  information  of  its  completion." — Parage 
vs.  Dale,  3  Johns.  Cas.,  p.  156;  Pezant  vs.  I^ational 
Ins.  Co.,  15  Wend.,  p.  453. 

2720.  Where  the  information  upon  which  an  aban-  Abandon- 

ment may 
donment  has  been  made  proves  incorrect, -or  the  thing  be 

insured  was  so  far  restored  when  the  abandonment  was 

made  that  there  was  then  in  fact  no  total  loss,  the 

abandonment  becomes  ineffectual. 

Note. — Church  vs.  Bedient,  1  Caines  Cas.,  p.  21; 
Hallett  vs.  Peyton,  id.,  p.  28;  Penny  vs.  N.  Y.  Ins. 
Co.,  3  Caines,  p.  155;  Dickey  vs.  Am.  Ins.  Co.  (Ct.  of 
Errors),  3  Wend.,  p.  658.  But  as  to  the  conflict  in  the 
cases  on  this  question,  see  2  Pars.  Mar.  L.,  p.  402,  note. 

2721.  Abandonment  is  made   by  giving  notice  How 
thereof  to  the  insurer,  which  may  be  done  orally,  or  in 
writing. 

NoTK. — 2  Levi  Com.  L.,  p.  159;  2  Pars.  Mar.  L.,  p^ 
896;  see  Bead  vs.  Bonham,  3  Brod.  &  B.,  p.  147; 
Patapsco  Ins.  Co.  vs.  Southgate,  5  Peters,  p.  622. 
Whether  it  ought  not  to  be  required  to  be  in  writing, 
see  Parmenter  vs.  Todhunter,  1  Camp.,  p.  541. 

2722.  A  notice  of  abandonment  must  be  explicit.  Requisites 
and  must  specify  the  particular  cause  of  the  abandon- 
ment, but  need  state  only  enough  to  show  that  there 

26— vol.  u. 
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No  other 
cause  can 
be  relied 
on. 


EffecL 


is  probable  cause  tberefor,  and  need  not  be  accompa- 
nied with  proof  of  interest  or  of  loss. 

Note. — "Specify  the  particular  cause  of  the  aban- 
donment."— Suydam  vs.  Marine  Ins.  Co.,  1  Johns.,  p. 
181;  see  Dickey  vs.  N.  Y.  Ins.  Co.,  4  Cow.,  p.  222;  Craig 
vs.  United  Ins.  Co.,  6  Johns.,  p.  226.  **  Need  only 
show  there  is  probable  cause  therefor." — McConochie 
vs.  Sun  Ins.  Co.,  3  Bosw.,  p.  99.  **  Need  not  be  accom- 
panied with  proof  of  interest  or  of  loss." — Barker  vs. 
Phcenix  Ins.  Co.,  8  Johns.,  p.  307. 

2723.  An  abandonment  can  be  sustained  only  upon 
the  cause  specified  in  the  notice  thereof. 

Note. — Suydam  vs.  Marine  Ins.  Co.,  1  Johns.,  p. 
181;  but  compare  Dean  vs.  Hornby,  3  E.  &  B.,  p.  180. 

2724.  An  abandonment  is  equivalent  to  a  transfer, 
by  the  insured,  of  his  interest,  to  the  insurer,  with  all 
the  chances  of  recovery  and  indemnity. 

Note.— Rogers  vs.  Hosack,  18  Wend.,  p.  319;  Rad- 
cliff  vs.  Coster,  Hoffm.,  p.  96;  Atlantic  Ins.  Co.  vs. 
Storrow,  5  Paige,  p.  285. 

2726.  If  a  marine  insurer  pays  for  a  loss  as  if  it 
were  an  actual  total  loss,  he  is  entitled  to  whatever 
may  remain  of  the  thing  insured,  or  its  proceeds  or 
salvage,  as  if  there  had  been  a  formal  abandonment. 

Note.— 2  Am.  Ins.,  p.  1001;  2  Pars.  Mar.  L.,  p.  398. 

2726.  Upon  an  abandonment,  acts  done  in  good 
feith  by  those  who  were  agents  of  the  insured  in  re- 
spect to  the  thing  insured,  subsequent  to  the  loss,  are 
at  the  risk  of  the  insurer,  and  for  his  benefit. 

Note. — Gkirdner  vs.  Smith,  1  Johns.  Cas.,  p.  141; 
Walden  vs.  Phoenix  Ins.  Co*,  5  Johns.,  p.  310;  Gar- 
dere  vs.  Columbian  Ins.  Co.,  7  id.,  p.  514;  Jumel  vs. 
Marine  Ins.  Co.,  7  id.,  p.  412. 

Aoooptance       2727.    An  acceptance  of  an  abandonment  is  not 
necessary,    ncccssary  to  the  rights  of  the  insured,  and  is  not  to 
be  presumed  from  the  mere  silence  of  the  insurer, 
upon  his  receiving  notice  of  abandonment. 

Note. — "  Acceptance  of  abandonment  not  presumed 


Waiver  of 
formal 
abandon- 
ment 


Agrents  of 

the 

insured 

become 

affents 

of  the 

insurer. 


irrevooa- 
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from  mere  silence  of  insurer"  (2  Pars.  Mar.  L.,  p.  399; 
Walden  vs.  Phojnix  Ins.  Co.,  5  Johns.,  p.  310),  "upon 
his  receiving  notice  of  abandonment." — Child  vs.  Sun 
Mutual  Ins.  Co.,  2  Sandf.,  p.  76. 

2728.  The  acceptance  of  an  abandonment,  whether  Acceptance 

\  ^  conclusive. 

express  or  implied,  is  conclusive  upon  the  parties,  and 
admits  the  loss  and  the  sufficiency  of  thq  abandonment. 

Note. — Smith  vs.  Bobertson,  2  Dow,  p.  474. 

2729.  An  abandonment  once  made  and  accepted  Accepted 

abandon- 

18  irrevocable,  unless  the  ffround  upon  which  it  was  p®'** 

'  o  Jt  irrev< 

made  proves  to  be  unfounded.  **^®- 

Note.— 2  Levi  Com.  L.,  p.  166;  2  Pars.  Mar.  L.,  p. 
418. 

2730.  On  an  accepted  abandonment  of  a  ship,  Freightage 
freightage  earned  previous  to  the  loss  belongs  to  the  affected  by 
insurer  thereof;   but  freightage  subsequently  earned  J^|°*°' 
belongs  to  the  insurer  of  the  ship. 

Note.— United  States  Ins.  Co.  vs.  Lenox,  1  Johns. 
Cas.,  p.  377;  see  Stewart  vs.  Greenock  Ins.  Co.,  2  H. 
of  L.  Cas.,  p.  159. 

2731.  If  an  insurer  refuses  to  accept  a  valid  aban-  Refaeaito 

accept. 

donment,  he  is  liable  as  upon  an  actual  total  loss, 
deducting  from  the  amount  any  proceeds  of  the  thing 
insured  which  may  have  come  to  the  hands  of  the  in- 
sured. 

Note. — Church  vs.  Bedient,  1  Caine's  Cas.,  p.  21. 

2732.  K  a  person  insured  omits  to  abandon,  he  omiflsion 
may  nevertheless  recover  his  actual  loss.  abandon. 

Note. — Suydam  vs.  Marine  Ins.  Co.,  2  Johns.,  p. 
138;  Earl  vs.  Shaw,  1  Johns.  Cas.,  p.  313. 


ARTICLE  IX. 

MEASURE  OF  INDEM17ITY. 

Section  2736.  Valuation,  when  conclusive. 

2737.  Partial  loss. 

2738.  Profits. 
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SscnoK  2739.  Valuation  apportioned. 

2740.  Valuation  applied  to  profits. 

2741.  Estimating  loss  under  an  open  policy. 

2742.  Arrival  of  thing  damaged. 

2743.  Labor  and  expenses. 

2744.  General  average. 

2745.  Contribution. 

2746.  One  third  new  for  old. 


VaiaaUon.  2736.  A  Valuation  in  a  policy  of  marine  insurance 
eonoittsiv^  is  conclusive  between  the  parties  thereto  in  the  adjust- 
ment of  either  a  partial  or  total  loss,  if  the  insured  has 
some  interest  at  risk,  and  there  is  no  fraud  on  his  part; 
except  that  when  a  thing  has  been  hypothecated  by 
bottomry  or  respondentia,  before  its  insurance,  and 
without  the  knowledge  of  the  person  actually  pro- 
curing the  insurance,  he  may  show  the  real  value. 
But  a  valuation  fraudulent  in  fiict  entitles  the  insurer 
to  rescind  the  contract. 

Note. — Valuation  in  policy  conclusive  as  to  the  par- 
ties thereto  (Irving  vs.  Manning,  1  H.  of  L.  Cas.,  p. 
287;  6  C.  B.,  p.  391;  Whitney  vs.  Amer.  Ins.  Co.,  3 
Cow.,  p.  210;  Kane  vs.  Commercial  Ins.  Co.,  8  Johns., 
p.  229;  Davy  vs.  Hallett,  3  Caines,  p.  16,)  for  adjust- 
ment of  either  partial  or  total  loss. — See  3  Kent  Com., 
p.  274;  2  Pars.  Mar.  L.,  p.  68. 


Partial 
lou. 


Profits. 


2737.  A  marine  insurer  is  liable  upon  a  partial 
loss,  only  tor  such  proportion  of  the  amount  insured 
by  him  as  the  loss  bears  to  the  value  of  the  whole 
interest  of  the  insured  in  the  property  insured. 

Note.— 2  Amould's  Ins.,  Sec.  358;  Clark  vs.  United 
M.  and  F.  Ins.  Co.,  7  Mass.,  p.  365. 

2738.  "Where  profits  are  separately  insured  in  a 
contract  of  marine  insuratice,  the  insured  is  entitled  to 
recover,  in  case  of  loss,  a  proportion  of  such  profits 
equivalent  to  the  proportion  which  the  value  of  the 
property  lost  bears  to  the  value  of  the  whole. 

Note. — Loomis  vs.  Shaw,  2  Johns.  Cas.,  p.  36;  see 
Ahbott  vs.  Sebor,  3  id.,  p.  39. 
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2739.  In  case  of  a  valued  policy  of  marine  insur-  Valuation 

^  •'  appor- 

ance  on  freightage  or  cargo,  if  a  part  only  of  the  sub-  *wo«d- 
ject  is  exposed  to  risk,  the  valuation  applies  only  in 
proportion  to  such  part. 

KoTK.— 3  Kent  Com.,  p.  275. 

2740.  "When  profits  are  valued  and  insured  by  a  Valuation 

^.  .  "^         applied  to 

contract  of  marine  insurance,  a  loss  of  them  is  conclu-  profits, 
sively  presumed  from  a  loss  of  the  property  out  of 
which  they  were  expected  to  arise,  and  the  valuation 
fixes  their  amount. 

Note. — Patapsco  Ins.  Co.  vs.  Coulter,  8  Peters,  p. 
222;  2  Pars.  Mar.  L.,  p.  70,  n.  4;  Abbott  vs.  Sebor,  3 
Johns.  Cas.,  p.  39. 

2741.  In  estimating  a  loss  under  an  open  policy  Estimating 

.  3.         X  f     YQgf^  under 

of  marine  insurance,  the  following  rules  are  to  be  •"j?J>«** 
observed: 

1.  The  value  of  a  ship  is  its  value  at  the  beginning 
of  the  risk,  including  all  articles  or  charges  which  add 
to  its  permanent  value,  or  which  are  necessary  to  pre- 
pare it  for  the  voyage  insured; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  in- 
sured, when  laden  on  board,  or  where  that  cost  cannot 
be  ascertained,  its  market  value  at  the  time  and  place 
of  lading,  adding  the  charges  incurred  in  purchasing 
and  placing  it  on  board,  but  without  reference  to  any 
losses  incurred  in  raising  money  for  its  purchase,  or  to 
any  drawback  on  its  exportation,  or  to  the  fluctuations 
of  the  market  at  the  port  of  destination,  or  to  expenses 
incurred  on  the  way  or  on  arrival; 

8.  The  value  of  freightage  is  the  gross  freightage, 
exclusive  of  primage,  without  reference  to  the  cost  of 
earning  it;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added 
to  the  value  thus  estimated. 

Note.— 3  Kent  Com.,  pp.  385,  336. 
Subd.  1.— Value  of  the  ship.  —  2  Pars.  Mar.  L., 
p.  70;  Kemble  vs.  Bowne,  1  Caines,  p.  75;  and  see  2 
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damaged. 


Labor  and 
expenses. 


Arnould's  Ins.,  p.  1339;  Stevens  vs.  Columbian  Ins. 
Co.,  3  Caines,  p.  43. 

iSubd.  2.— Value  of  the  cargo.—"  Actual  cost  to  the 
insured,  or  its  market  value  at  time  and  place  of 
lading. "--3  Kent  Com.,  pp.  335, 336;  Gahn  vs.  Broome, 
1  Johns.  Cas.,  p.  120;  Story  vs.  United  Ins.  Co.,  7 
Johns.,  p.  343.  If  this  rule  had  not  been  so  long  estab- 
lished, its  justice  might  be  questioned. — See  Coffin  vs. 
ISewburyport  Ins.  Co.,  9  Mass.,  p.  436.  "Adding 
ch&rges  incurred  in  placing  it  on  board." — See  Leroy 
vs.  United  Ins.  Co.,  7  Johns.,  p.  343;  Stevens  vs. 
Columbian  Ins.  Co.,  3  Caines,  p.  43.  "  But  without 
reference  to  any  losses  incurred  in  raising  money  for  its 
purchase." — Ogden  vs.  Columbian  Ins.  Co.,  10  Johns., 
p.  273.  "  Or  to  any  drawback  on  its  exportation." — 
Gahn  vs.  Broome,  1  Johns.  Cas.,  p.  120;  Suydam  vs. 
Marine  Ins.  Co.,  1  Johns.,  p.  181;  Mintum  vs.  Colum- 
bian Ins.  Co.,  10  Johns.,  p.  75.  "  Or  the  fluctuations 
of  the  market  at  port  of  destination,  or  expenses  in- 
curred on  the  way  or  on  arrival." — Lawrence  vs.  N. 
Y.  Ins.  Co.,  3  Johns.  Cas.,  p.  217. 

Stibd,  3. — Value  of  freightage. — Stevens  vs.  Colum- 
bian Ins.  Co.,  3  Caines,  p.  43. 

Subd,  4.  —  Cost  of  insurance  added.  —  Ogden  vs. 
Columbian  Ins.  Co.,  10  Johns.,  p.  273;  Mintum  vs. 
the  same,  id.,  p.  75. 

2742.  If  cargo  insured  against  partial  loss  arrives 
at  the  port  of  destination  in  a  damaged  condition,  the 
loss  of  the  insured  is  deemed  to  be  the  same  propor- 
tion of  the  value  which  the  market  price  at  that  port, 
of  the  thing  so  damaged,  bears  to  the  market  price  it 
would  have  brought  if  sound. 

Note.— 3  Kent's  Com.,  p.  336;  Lawrence  vs.  N.  Y.  • 
Ins.  Co.,  3  Johns.  Cas.,  p.  217;  Johnstone  vs.  Sheddon, 
2  East,  p.  581. 

2743.  A  marine  insurer  is  liable  for  all  the  expense 
attendant  upon  a  loss  which  forces  the  ship  into  port 
to  be  repaired;  and  where  it  is  agreed  that  the  insured 
may  labor  for  the  recovery  of  the  property,  the  insurer 
is  liable  for  the  expense  incurred  thereby,  such  ex- 
pense, in  either  case,  being  in  addition  to  a  total  loss, 
if  that  afterwards  occurs. 

NoTK.-— 3  Kent's  Com.,  p.  339;  Watson  vs.  Marine 
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Ins.  Co.,  7  Johns.,  p.  57;  Jumel  vs.  Marine  Ins.  Co., 
id.,  p.  412;  Bordes  vs.  Hallet,  I  Caines,  p.  444;  Barker 
vs.  1  hoenix  Ins.  Co.,  8  Johns.,  p.  897. 

2744.  A  marine  insurer  is  liable  for  a  loss  falling  General 

o    average. 

Upon  the  insured,  through  a  contribution  in  respect  to 
the  thing  insured,  required  to  be  made  by  him  towards 
a  general  average  loss  called  for  by  a  peril  insured 
against. 

2745.  Where  a  person  insured  by  a  contract  of  Contribu- 
marine  insurance  has  a  demand  against  others  for  con-     H  | 
tribution,  he  may  claim  the  whole  loss  from  the  insurer, 
subrogating  him  to  his  own  right  to  contribution. 

Note. — Jumel  vs.  Marine  Ins.  Co.,  7  Johns.,  p.  412; 
Maggrath  vs.  Church,  I  Caines,  p.  196. 

2746.  In  the  case  of  a  partial  loss  of  a  ship  or  its  One  third 

*  ^         *  new  for 

equipments,  the  old  materials  are  to  be  applied  towards  ^^^ 
payment  for  the  new,  and  whether  the  ship  is  new  or 
old,  a  marine  insurer  is  liable  for  only  two  thirds  of  the 
remaining  cost  of  the  repaira,  except  that  he  must 
pay  for  anchors  and  cannon  in  full,  and  for  sheathing 
metal  at  a  depreciation  of  only  two  and  one  half  per 
cent  for  each  month  that  it  has  been  fastened  to  the 
ship. 

Note. — "  Old  material  applied  toward  payment  for 
the  new." — Byrnes  vs.  National  Ins.  Co.,  1  Cow.,  p. 
265.  **  Whether  the  ship  is  old  or  new." — Id.;  Dun- 
ham vs.  Commercial  Ins.  Co.,  11  Johns.,  p.  315. 


CHAPTER  in. 

FIRE   INSURANCE. 


SscTiOK  2752.  False  representation. 

2753.  Alteration  increasing  risk. 

2754.  Alteration  not  increasing  risk. 

2755.  Acts  of  the  insured. 

2756.  Measure  of  indenmity. 
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False  2752.    An  insurance  against  fire  is  not  affected  by 

concealment,  nor  by  tbe  falsity  of  a  representation  not 
inserted  in  the  policy,  though  in  a  material  particular, 
unless  made  with  a  fraudulent  intent. 

Note. — See  Burritt  vs.  Saratop^a  Mut.  Fire  Ins.  Co., 
5  Hill.,  p.  588;  also  Sees.  2561,  2562,  2569,  and  2579, 
ante,  and  notes.  Before  the  adoption  of  the  Codes 
Sec.  2580  was  the  law  in  regard  to  fire  insurance;  it 
reads  as  follows:  **  If  a  representation  is  false  in  a  mate- 
rial point,  whether  aflirmative  or  promissory,  the  in- 
jured party  is  entitled  to  rescind  the  contract  from 
the  time  when  the  representation  becomes  false,'*  and 
was  so  held  in  Farmers'  Ins.  Co.  vs.  Snyder,  16 
Wend.,  p.  481;  Wall  vs.  Howard  Ins.  Co.,  14 
Barb.,  p.  383;  and  he,  the  injured  party,  is  cer- 
tainly now  entitled  to  rescind  unless  the  representa- 
tion is  inserted  in  the  policy  or  made  with  a  fraudu- 
lent intent. — See  Arnould  Ins.,  1  vol.,  p.  496,  etseq.,  on 
this  subject;  and  fi*audulent  intent,  id.,  p.  319  (3d  ed., 
1866).  Many  changes  will  be  found  necessary  to  be 
made  in  the  business  of  fire  insurance  under  this  Chap- 
ter; too  much  attention  cannot  be  given  to  them  neither 
by  the  "  insurer "  nor  by  the  **  insured."  1st  Phil. 
Ins.,  Sub.  Sec.  63,  pp.  40-43:  **  The  general  principles 
applicable  to  policies  against  fire  on  land  coincide  with 
those  applicable  to  marine  insurance,  but  the  specific 
provisions  of  the  contracts  in  the  two  kinds  of  insur- 
ance differ  very  much.  In  some  fire,  as  in  most  marine 
policies,  the  whole  written  contract  appears  in  the  instru- 
ment subscribed  by  the  insurers.'*  (Express  warranties 
must  be  written  in  the  policy  itself,  and  no  other  in- 
strument, whether  on  the  same  paper  or  not,  can  be 
referred  to  as  part  of  it. — See  Sec.  2605,  ante,  and  note.) 
**  But  most  of  the  former  refer  to  rules  and  regulations, 
conditions  and  requirements  indorsed  or  otherwise  an- 
nexed to  the  inscribed  instrument  and  referred  to  in  it, 
and  so  the  mutual  stipulations  become  more  fully  a 
part  of  the  express  contract;  being  thus  indorsed  or 
annexed,  becauce  in  case  of  the  conditions  and  require- 
ments being  quite  various  and  numerous,  as  they  are 
in  many  of  the  forms  of  fire  policy,  they  can  in  this 
manner  be  more  conveniently  and  intelligently  ex- 
pressed. Some  of  the  forms  in  use  by  stock  compa- 
nies have  no  such  indorsements  and  references,  and 
their  forms  are  found  not  to  be  attended  by  any  incon- 
venience on  that  account;'*  but  mutual  companies  have 
such  usually,  and  Phillips  says  they  are  preferable; 
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btU  in  view  of  Sec.  2605,  ante,  re/erred  to  supra,  this 
Code  requires  all  those  warranties  relied  on  to  be 
inserted  and  not  referred  to.  This  is  a  matter  of  80 
TDUch  import  that  we  her©  repeat:  "  Every  express 
warranty,  made  at  or  before  the  execution  of  a  policy, 
must  be  contained  in  the  policy  itself,  and  another  in- 
strument, whether  upon  the  same  paper  or  not,  cannot 
be  referred  to  as  making  a  part  of  the  policy  for  this 
purpose,  even  by  agreement  of  the  parties."  Mr. 
Phillips,  on  pp.  41-2,  vol.  1,  referred  to  supra,  gives 
the  usual  contents  of  fire  policies,  naming  the  particu- 
lars taken  from  fonns  used  in  Boston,  New  York, 
Philadelphia,  Baltimore,  and  Charleston.  We  have 
compared  this  form  with  those  used  at  the  present 
time  and  find  that  they  are  similar.  "We  here  abbre- 
viate the  particulars  given :  names  of  parties/  amount 
insured;  the  premium;  period  of  risk  from  and  to  a 
specified  time,  twelve  o'clock,  noon,  on  a  certain  day; 
description  of  the  subject,  as  of  a  building  situated  in 
such  a  place;  built  of  such  and  such  materials,  of  a 
specified  value;  how  occupied;  how  near  to  other 
buildings,  or  what  others  are  within  a  specified  dis- 
tance; and  what  kind  of  buildings,  and  how  occupied. 
**  If  on  goods,  what  kind,  in  what  buildings  kept, 
with  a  description  of  the  building  and  situation,  as  in 
case  of  a  policy  upon  the  latter.*'  "  The  interest  of 
the  assured,^*  et<;.  (the  rules  therefor  being  there  given). 
"  Certain  aHicles^^  (describing  them  in  his  form)  "are 
excepted.''  "  Others''^  (naming  them)  *'^not  included, 
unless  distinctly  specified J*^  ^*- Valuation  is  made  of 
arlicl.es  of  precarious  value.^^  "  If  no  valuation  "  (to 
be  determined  at  time  of  loss).    ^''Exception  of  loss  by  « 

lightning,'^  etc.,  ''^unless  article  insured  is  burned.''^ 
^^ Exception  of  loss  by  fire,''^  occasioned  by  "invasion," 
^''insurrection,'*^  ^^riot,^^  ^^  civil  commotion,**  or  "mili- 
tary or  usurped  power."  "  Condition  that  the  insur- 
ance is  void  if  prior  insurance  is  not  indorsed,  or  sub- 
sequent, forthwith,  or  as  soon  as  may  be,  or  within  a 
certain  time  alter  being  made."  ^*  Or  if  any  trade 
classed  a,s  hazardous  in  the  memorandum  annexed  to 
the  policy  shall  be  carried  on  in  the  premises  insured, 
or  where  the  goods  insured  are  stored."  "  Or  if  the 
subject  or  policy  shall  be  assigned  without  the  consent 
of  the  insurers."  "  Or  if  the  risk  shall  be  increased 
by  alterations  or  otherwise  by  the  assured;"  ^^or  in 
case  of  fraud  or  false  swearing  on  the  part  of  the  as- 
sured."   "It  is  provided  in  some  policies  that  where 
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there  is  other  insurance  all  the  insurers  are  to  pay 
only  pro  rata  for  the  loss;**  **that  the  policy  may  be 
continued  by  indorsement  to  that  effect;"  "that  the 
insurers  may  cancel  the  policy  if  others,  by  erecting 
buildings  or  otherwise,  enhance  the  risk;"  "tAai  the 
policy  is  not  binding  until  the  premium  is  paid;^' 
"  that  the  assured  shall,  in  case  of  fire,  use  his  utmost 
endeavors  to  save  the  property;"  *^that  on  a  loss  oc- 
eurring  the  assured  shall  /orthtHth  give  notice,^*  etc. 
(specifying  how,  etc.);  "  that  Vie  insurers  may  replace 
articles  lost  or  damaged  by  others  equivalent;"  "  that 
a  loss  shall  be  payable  in  sixty  days  after  notice  and 
proof;"  ^*'that  any  dispute  about  the  amount  of  loss 
shall  be  settled  by  appraisers;*^  "  thai  an  action  on 
the  policy  shall  be  brought  within  a  certain  time,  or  in 
certain  Courts."  This  form  is  not  given  as  one  con- 
formable to  the  requirements  of  "  Ghap.  I,  Insur- 
ance in  General,"  ante,  but  as  a  specimen  of  that  in 
use;  for  by  examinatton  this  will  be  found  not  to  com- 
ply with  many  of  the  requirements  of  the  Code.  For 
instance,  the  payment  of  premium  once  acknowledged 
and  policy  issued  cannot  be  denied,  even  though  it  is 
made  an  ejcception  (see  Sec.  2598,  ante),  and  referring 
to  or  indorsing  stipulations,  etc. — See  Sec.  2605.  In 
the  adoption  of  a  form  of  a  policy  under  the  Code, 
great  care  ought  to  bo  taken  to  thoroughly  understand 
all  these  various  provisions  before  acting.  The  follow- 
ing is  given  as  a  fbim  of  a  fire  polic3%  substantially  in 
compliance  with  the  provisions  of  this  Code: 

POLICY  OF  FIRE    INSURANCE. 

This  policy  of  fire  insurance,  made  the  day  of 

,  in  the  year ,  between  A  B  [name  of  insurer] , 

of ,  and  C  D  [name  of  insured],  of ,  witness- 

eth: 

That  in  consideration  of  a  premium  of dollars, 

being  at  the  rate  of per  cent  upon  the  amount 

of  insurance,  now  received  from  the  said  C.  D.,  the 

said  A  B  insures  him  to  the  extent  of dollars, 

upon  his  interest  [as  mortgagee,  or  otherwise,  if  he  is 
not  the  absolute  owner] ,  in  [describing  the  property.] 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  con- 
tinue is  from  the day  of ,  18 — ,  at  noon,  until 

the day  of ,  18 — ,  at  noon. 

II.  The  risks  insured  against  are  loss  or  damage  by 
fire. 

III.  A  loss  caused  by  invasion,  insurrection,  riot, 
civil  commotion,  or  any  military  or  usurped  power,  is 
excepted. 
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IV.  This  policy  does  not  cover  books  of  account, 
Tpritten  obligations,  securities,  or  evidences  of  title  or 
of  debt,  money,  or  bullion,  casts,  jewelry,  medals, 
musical  or  scientific  instruments  (other  than  a  pianoforte 
in  a  dwelling  house),  patterns,  pictures,  plate,  precious 
fitones,  printed  music,  sculptures,  statuary,  or  watches, 
except  so  far  as  the  same  are  specially  mentioned 
herein. 

y .  If  any  explosive  substance  is  kept  upon  the  prem- 
ises herein  mentioned,  in  quantities  greater  than  or  in  a 
manner  different  from  that  allowed  by  law,  this  policy 
is  suspended  until  the  law  is  obeyed. 

YI.  This  policy  is  suspended  during  the  use  of  the 
premises  herein  mentioned  for  any  of  the  following 
purposes,  without  the  written  consent  of  the  insurer 
[specifying  the  purposes.] 

VII.  In  case  the  property  insured  is  in  peril  of  dam- 
Age  by  fire,  the  insured  must  use  his  best  efforts  to  pro- 
tect it  therefrom,  the  expense  of  which  shall  be  paid 
by  the  insurer  to  the  extent  of  this  insurance. 

VIII.  The  property  insured  cannot  be  abandoned  to 
the  insurer. 

IX.  Written  notice  of  loss  must  be  given  to  the 
Insurer  within  a  reasonable  time  thereafter,  and  the 
insured  must  deliver  to  the  insurer  a  statement  in  writ- 
ing, verified  by  his  oath  or  afiirmation,  showing  to  the 
best  of  his  knowledge  and  belief: 

1.  The  ownership  of  the  thing  insured; 

2.  Its  cash  value  at  the  time  of  loss; 

3.  By  whom  and  for  what  purposes  the  premises  on 
which  the  loss  occurred  were  occupied; 

4.  When  and  how  the  fire  originated; 

6.  All  other  insurances  upon  the  same  property,  giv- 
ing a  copy  of  the  written  portions  of  each  policy. 

X.  The  insurer  has  a  right  to  enter  upon  the  prem- 
ises where  a  loss  occurs,  and  to  examine  all  property 
insured,  after  a  loss,  and  all  books  and  papers  relating 
to  such  property. 

XI.  The  insurer  may,  at  his  option,  pay  for  a  loss 
according  to  the  cash  value  at  the  time  of  loss,  or 
replace  the  thing  lost  or  ii\jured  with  another  thing  of 
the  same  kind  and  quality,  or  repair  the  injury,  if  it  can 
be  ftilly  repaired;  but  notice  of  his  election  to  do  so 
must  be  given  within  thirty  days  after  notice  of  loss,  or 
the  right  thereof  is  lost. 

XII.  In  case  of  any  other  insurance  upon  the  prop- 
erty hereby  insured,  the  insurer  herein  is  liable  only 
for  such  proportion  of  the  whole  loss  as  the  amount 
hereby  insured  bears  to  the  gross  amount  of  insurance 
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effected;  and  a  floating  policy,  sufficient  in  terms  to 
cover  the  property  hereby  insured,  is  to  be  deemed  to 
cover  any  excess  of  the  value  of  such  property  over 
the  amount  speciflcaliy  insured  thereon. 

[XIII.  This  policy  shall  be  void  if  any  other  insur- 
ance now  exists,  or  is  hereafter  effected  upon  the  same 
property  without  the  written  consent  of  the  insurer 
herein.] 

XIII.  [or  XIV.]  The  amount  of  a  loss  insured 
against  is  payable  to  the  insured  in  thirty  days  after 
proof  of  loss  and  interest  is  given  to  the  insurer. 

XIV.  [or  XV.]  This  insurance  may  be  terminated 

at  any  time  by  the  insured,  on  notice  to  the  insurer;  in 

which  case  the  insurer  must  refund  all  premium  paid 

in  excess  of  the  customary  short  rates  for  the  time  the 

policy  has  been  in  force.    It  may  also  be  terminated 

by  the  insurer,  upon  giving  notice  to  the  insured,  and 

refunding  to  him  a  ratable  proportion  of  the  premium 

paid,  according  to  the  time  that  the  policy  has  been  in 

force. 

[Signature.] 

Alteration        2753.     An  alteration  in  the  use  or  condition  of  a 

inoreMixig 

risk.  thing  insured  firom  that  to  which  it  is  limited  by  the 

policy,  made  without  the  consent  of  the  insurer,  by 
means  within  the  control  of  the  insured,  and  increas- 
ing the  risk,  entitles  an  insurer  to  rescind  a  contract  of 
fire  insurance. 

Note. — "A  Jlre  policy^  no  less  than  a  marine  one, 
is  often  applicable  to  a  subject  that  is  changing  in 
value,  or  in  the  specific  articles  constituting  it.'' 
Insurance  upon  rent. — See  Cushmaa  vs.  Northwest 
Ins.  Co.,  34  Me.,  p.  487.  "  A  policy  for  a  long  period 
upon  goods  in  a  shop  applies  to  the  goods  successively 
in  the  shop  &om  time  to  time." — Lane  vs.  Maine  Fire 
Ins.  Co.,  12  Me.,  p.  14;  Hooper  vs.  Hudson  Riv.  Ins. 
Co.,  15  Barb.  N.  Y.,  p.  413.  See,  also,  as  to  what  is 
meant  by  the  terms  **  house  "  and  "  unfinished  house," 
and  what  is  comprehended  thereunder,  Phil.  Ins.,  Sub. 
Sees.  492,  493,  id..  Sub.  Sec.  1035,  id.  "  1/  any  change 
made  in  the  subject  %s  such  as  to  render  it  a  different 
one  from  that  described  in  the  policy ,  theundei-writers 
will  be  wholly  discharged  from  liability,''^  —  See 
"  Changes  in  the  risk  in  fire  policies,"  Sec.  14,  Sub. 
Sees.  1032  to  1038,  inclusive,  id. 
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2764.    An  alteration  in  the  use  or  condition  of  a  AitoraUon 

not 

thing  insured  from  that  to  which  it  is  limited  by  the  inoroasing 
policy,  which  does  not  increase  the  risk,  does  not  affect 
a  contract  of  fire  insurance. 

Note. — Angell  on  Fire  and  Life  Ins.,  Sec.  206;  see 
Stokes  vs.  Cox,  1  H.  &  N.,  p.  533;  Barrett  vs.  Jermy, 
3  Exch.,  p.  535;  Pirn  vs.  Reid,  6  M.  &  6.,  p.  I;  see, 
also,  note  to  preceding  section,  and  the  references 
therein  to  Phil.  Ins.  In  Sub.  Sec.  1037, 1  Phil.  Ins., 
p.  594,  it  is  declared  that  ^*  an  alteration  whereby  the 
character  of  the  building  is  not  changed,  nor  the  risk 
increased,  does  not  discharge  the  insurers  from  subse- 
quent liability.** — Curry  vs.  Com.  Ins.  Co.,  10  Pick. 
Mass.,  p.  535;  Jeff.  Ins.  Co.  vs.  Cotheal,  7  Wend. 
N.  Y.,  p.  72;  Perry  Ins.  Co.  vs.  Stewart,  19  Penn. 
St.,  p.  45;  Schenck  vs.  Mercer  Ins.  Co.,  4  Zabr.  N. 
J.,  p.  447;  Baxendale  vs.  Harvey,  4  Hurlst.  and  N. 
£xch.,  p.  445.  It  was  held  that  *'a  mortgage  is 
a  material  alteration,"  in  Edmonds  vs.  Mutual  Ins. 
Co.,  1  All.  Mass.,  p.  311;  contra,  Howard  Insurance 
Company  vs.  Bruner,  23  Penn.  St.,  p.  50.  Enhance- 
ment of  risk  in  the  manner  of  occupying  house  does 
not  discharge  policy  on  goods  therein  insured  on  the 
ground  of  deviation  or  change  of  risk  merely,  though 
it  does  on  an  express  warranty  or  an  implied  repre- 
sentation in  the  description  of  the  subject,  or  lociui  in 
quo,  in  the  policy. — 1  Phil.  Ins.,  Sub.  Sec,  1038;  Lyon 
vs.  Commer.  Ins.  Co.,  2  Rob.  La.,  p.  266. 

2766.    A  contract  of  fii'e  insurance  is  not  affected  Acta  of  the 

iiurared. 

by  any  act  of  the  insured  subsequent  to  the  execution 
of  the  policy,  which  does  not  violate  its  provisions, 
even  though  it  increases  the  risk  and  is  the  cause  of  a 
loss. 

Note. — See  not«s  to  preceding  Sees.  2753,  2764. 
Increase  of  risk  which  does  not  violate  conditions  of 
contract  (Stebbins  vs.  Globe  Ins.  Co.,  2  Hall,  p.  632; 
Billings  vs.  Tolland  Co.  Ins.  Co.,  20  Conn.,  p.  139;  see 
0*Neil  vs.  Buffalo  Ins.  Co.,  3  N.  Y.,  p.  122),  though 
cause  of  loss  (Young  vs.  "Washington  Co.  Mut.  Ins. 
Co.,  14  Barb.,  p.  545;  see  Gates  vs.  Madison  Co.  Ins. 
Co.,  5  N.  Y.,  p.  469),  does  not  affect  contract  of  fire 
insurance. 

2766.     If  there  is  no  valuation  in  the  policy,  the 
measure  of  indemnity  in  an  insurance  against  fire  is 
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Heasureof  the  expense,  at  the  time  that  the  loss  is  payable,  of 

indemnity.  r  ?  ... 

replacing  the  thing  lost  or  injured  in  the  condition  in 
which  it  was  at  the  time  of  the  injury;  but  the  effect 
of  a  valuation  in  a  policy  of  fire  insurance  is  the  same 
as  in  a  policy  of  marine  insurance. 

Note. — When  there  is  no  valuation,  the  loss  is  esti- 
mated to  be  the  expense  of  placing  the  thing  injured  in 
the  condition  it  was  at  the  time  of  the  injury  (see  Niblo 
vs.  North  Am.  Ins.  Co.,  1  Sandf.,  p.  551);  hut  a  valua- 
tion has  the  like  effect  as  in  a  marine  insurance;  that  is 
to  say,  a  valuation  in  a  fire  policy,  as  well  as  in  a  marine 
insurance,  is  conclusive. — Harris  vs.  Eagle  Ins.  Co.,  5 
Johns.,  p.  868;  Holmes  vs.  Charlestown  Ins.  Co.,  10 
Mete.,  p.  211.  Though  this  mle  has  been  sometimes 
disapproved,  no  change  has  been  made  in  it.  It  is 
deemed  just  and  reasonable  to  let  it  stand. 


CHAPTER  IV. 

LIFE  AND   HEALTH   INSURANCE. 

Section  2762.  Insurance  upon  life,  when  payable. 

2763.  Insurable  interest. 

2764.  Assignee,  etc.,  of  life  policy  need  have  no  interest. 

2765.  Notice  of  transfer. 

2766.  Measure  of  indemnity.. 

ingttTMoe        2762.     An  insurance  upon  life  may  be  made  payable 
wiwn     *     on  the  death  of  the  person,  or  on  his  surviving  a  speci- 
fied period,  or  periodically  so  long  as  he  shall  live,  or 
otherwise  contingently  on  the  continuance  or  deter- 
mination of  life. 

Note. — The  contract  of  insurance  is  one  of  indem- 
nity as  stated  in  Sec.  2527,  ante;  see  note  thereto  on 
the  subject  of  ^Mife  insurance."  This  contract  has 
been  extended  to  human  life.  *'An  insurance  upon 
life  is  a  contract  by  which  the  underwriter,  for  a  cer- 
tain sum,  proportioned  to  the  age^  healthy  profession^ 
and  other  circumstances  of  the  person,  whose  life  is 
the  object  of  insurance,  engages  that  the  person  shall 
not  die  within  the  time  limited  in  the  policy;  or  if  he 
do,  that  he  will  pay  a  sum  of  money  to  him  in  whose 
favor  the  policy  was  granted."    Park  on  Ins.,  p.  429; 
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Hughes  on  Ins.,  p.  497;  1  Phil,  on  Ins.,  p.  147j  3  Kent 
Comm.,  o.  p.  365;    1  Beck  Med.  Juri&p.,  Chap.  12. 
A  modern  English  writer  thus  explains  it:  *^  The  risk 
in  that  branch  of  insurance  called  *  life  insurance '  is 
the  death  of  the  person  whose  life  is  the  object  of  the 
security;  and  the  insurer  undertakes  by  the  policy  to 
pay  the  assured  or  his  representatives  a  sum  of  money, 
either  when  that  event  may  take  place — if  the  insur- 
ance be  for  the  whole  life,  or  upon  the  happening  of 
that  event  within  a  certain  limited  period,  or  before 
the  occurrence  of  some  other  uncertain  event  where 
the  policy  is  effected  for  a  tenn."    This  explanation 
of  life  insurance  is  given  by  an  author  who  in  1846 
published  a  work  on  "The  Law  of  Fire  and  Life 
Insurances,"  which  was  written,  at  the  request  of  the 
society  in  England  for  the  diffusion  of  useful  knowl- 
edge, named    "George  Morley  Dowderwell,  of  the 
Inner  Temple.*' — See,  also,  1  Bell  Comm.,  p.  544. 
By  the  text  it  will  appear  that  this  contract  is  still  fur- 
ther extended.    "  Life  insurance  companies  commenced 
in  England  with  the  Amicable  Society  in  the  begfin- 
ning  of  the  last  century,  and  in  the  year  1827  there 
were  in  the  United  Kingdom  forty-four  life  insurance 
companies,  all  maintaining  a  zealous  and  dangerous 
competition.** — 3  Kent  Oomm.,  p.  367.    This  business 
has  greatly  increased,  and  under  our  probably  too  lib- 
eral   system    of    corporate    organizations,    assumed 
immense  proportions,  and  presents  itself  in  very  many 
diverse  shapes  and  under  many  different  inducements 
to  become  its  subjects.    Consequently  the  competition 
is  fiir  more  active  than  that  alluded  to  by  Mr.  Kent, 
and  the  consequent  necessity  for  care  much  greater 
than  formerly.    By  our  corporation  laws  life  insurance 
is  extended  to  the  lives  of  domestic  animals. — See  Sec. 
286,  ante,  Subd.  2.    There  being  no  special  provisicms 
for  this  character  of  life  insurance  the  business  must 
be  conducted  under  the  general  rules  and  regulations 
provided   for   all   insurances   and   corporations,   and 
approximating  as  near  as  may  be  to  the  insurance  of 
"human   life.'*    There  are  also   (by  Sec.  286,  ante) 
authorized   corporations  for   insuring  "  health  **  and 
"against  accidents,"    They  are  also  named  in  Sec. 
2533,  ante.    These  are  intimately  connected  with  the 
insurance  of  "human  life.'*    Inasmuch  as  the  con- 
tinuation or  duration  of  the  latter  is  greatly  dependent 
on  the  " health **  of  the  subject  and  the  "accidents** 
to  which  his  course  of  life  or  profession  necessarily 
exposes  him,  and  these  latter  "  subjects  *'  of  insurance, 
health  and  a^^dentf  being  similarly  connected,  the 
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rules  applicable  to  the  former  should  apply  to  them  as 
well  as  to  the  "  insurance  "  of  lives  of  domestic  ani- 
mals; for  life,  in  all  cases,  and  of  all  animate  things, 
exists  nnd  ceases  under  like  circumstances  and  from 
like  cause?.  As  health  is  impaired  by  causes  which 
might  produce  death,  so  accidents  happen  which  may 
impair  health  or  result  in  death;  thus  indicating  a 
like  intimacy  with  that  of  humxin  and  other  animal 
life,  sustained,  discontinued,  or  affected  by  like  appli- 
ances or  causes.  Tlie  rule  of  the  text  in  regard  to  the 
payment  of  the  insurance  comprehends  alike  all  the 
conditions  incident  to  annuities  payable  under  certain 
kinds  of  life  insurance,  and  is  well  enough  to  be  settled 
definitely  as  it  is  here.  Angell  on  F.  &  L.  Ins.,  Sec. 
288,  with  regard  to  payments  of  life  insurance,  says: 
**  By  express  terms  of  all  contracts  of  life  insurance 
the  entire  or  full  sum  insured  must  be  paid  upon  the 
happening  of  one  single  event,  namely,  *  the  death  of 
the  i«irty;*  so  that  there  is  no  distinction  in  this  sort 
of  policy  between  total  and  partial  loss,  as  in  the  case 
of  marine  insurance.  Thus,  when  the  insurance  is  for 
the  whole  of  life  and  the  party  dies,  the  whole  term  for 
which  the  insurance  was  effected  will  be  paid'to  his  rep- 
resentatives, the  extent  of  injury  the  assured  meant  to 
be  protected  against  by  his  insurance  having  happened, 
the  loss  therefore  must  necessarily  be  a  total  one  and 
never  can  be  partial,  except  in  cases  where  a  creditor 
insures  the  life  of  his  debtor  and  during  the  contin- 
uance of  such  insurance  receives  part  of  the  debt.'* — 
Blaney  L.  Ins.,  p.  67;  Park  Ins.,  p.  57. 

Insurable         276Sr.    Every  pereon  has  an  insurable  interest  in 

interesU  _        \  ^ 

the  ufe  and  health: 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in 
part  for  education  or  support; 

3.  Of  any  person  under  a  legal  obligation  to  him  for 
the  payment  of  money,  or  respecting  property  or  ser- 
vices, of  which  death  or  illness  might  delay  or  prevent 
the  performance;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or  intei- 
est  vested  in  him  depends. 

Note.-— Angell  F.  and  L.  Ins.,  Chap.  14,  p.  363,  Sec. 
295,  says:  "The  party  insuring  upon  a  life  must  have 
an  interest  in  the  life  insured." — See,  also,  3  Kent,  7th 
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ed.,  p.  441  (o.  p.  368).    "  Insurance  upon  lives,  as  well 
as  upon  other  events  in  which  the  person  insured  has  no 
interest,  not  only  inevitably  tends  to  introduce  &  perni- 
cious sort  of  gambling  speculations,  but  it  is  pregnant 
with  serious  mischief.'^— Ellis  on  F.  and  L.  Ins.,  p.  122; 
Wms.  on  L.  of  Per.  Prop.,  p.  133.    Magens  on  Ins.,  p. 
33,  speaks  of  the  inhuman  case  of  committing  murder 
to  gain  the  sum  insured;  and  he  relates  thus:   **An 
instance  of  which  villainy  happened  a  few  years  ago  in 
a  London  apothecary,  who,  having  got  his  wife's  life 
insured,  soon  after  killed  her."    He  then  adds:   **It  is 
indeed  true  that  the  insurers  are  not  obliged  to  pay  a 
murderer  convict,  as  happened  in  the  case  of  the  afore- 
mentioned apothecary;  yet  this  does  not  restore  the  life 
sacrificed.**    Ang.  on  Ins.,  Sec.  299:  **It  is  clear  that 
any  person  may  insure  the  life  of  another,  if  he  has 
any  valuable  pecuniary  interest  in  the  continuance  of 
the  life  of  that  other  ^t  the  time  of  effecting  the  pol- 
icy."   (Such  is  the  stated  law  of  England  by  Dowdes- 
well  Ins.,  p.  21.)    In  Lord  vs.  Dall,  12  Mass.,  p.  115, 
it  was  held  that  a  sister  has  an  insurable  interest  in  the 
life  of  a  brother  who  stands  in  the  place  of  a  parent  to 
her. — Id.,  Sec.  300.    "A  trustee  may  insure  for  the 
benefit  of  the  cestui  que  trust.** — Id.,  Sec.  301.    A  cred- 
itor may  insure  the  life  of  his  debtor. — Sees.  804-307. 
The  interest  known  as  an  insurable  interest  in  the  life 
of  another  does  not  mean  or  include  mere  anxiety  about 
the  life  of  the  person  (Id.,  Sec.  298);  but  must  be  pecu- 
niary in  its  nature. — Id.,  Sees.  299,  300.     The  grave 
responsibility  of  charging  murder  or  fraud  in  the  death 
of  the  subject,  is,  in  all  probability,  the  reason  why  no 
more  questions  have  arisen  about  the  payments  of  life 
insurance  than  have.    See  Id.,  Sec.  303,  for  other  rea- 
sons for  not  raising  questions.    *'  If  the  creditor  of  an 
infant,  for  a  consideration  paid  by  himself,  obtains  a 
guaranty  from  a  third  party,  I  see  no  reason  why  such 
third  party  should  not  be  bound,  nor  why  the  creditor 
should  not  have  the  benefit  of  his  bargain." — Bivers 
vs.  Gregg,  Court  App.,  S.  C,  Am.  L.  Reg.,  Dec.,  1854, 
p.  88;  cited  Ang.  Ins.,  Sec.  306.    Neither  a  husband  or 
father  has  an  insurable  interest  in  the  life  of  his  wife  or 
his  child  simply  on  account  of  his  anxiety  for  their 
lives  and  well  being;  he  has,  however,  a  pecuniary 
interest  in  them,  and  in  their  lives,  which  entitles  him 
to  contract  for  such  an  indemnity. — See  id.,  Sec.  298, 
on  this  subject.  • 
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Asaignee,      ^  2764.    A  policy  of  insurance  upon  life  or  health 

OCC< «  01  1110 

Kve^no**^  may  pass  by  transfer,  will,  or  succession  to  any  person, 
intorest.       whether  he  has  an  insurable  interest  or  not,  and  such 

person  may  recover  upon  it  whatever  the  insured  might 

have  recovered. 

Note. — See  the  cases  of  St.  John  vs.  Amer.  Mut. 
Life  Ins.  Co.,  13  N.  Y.,  p.  31;  and  2  Duer,  p.  419; 
see,  also,  Valton  vs.  National  Fund  Life  Ins.  Co.,  20 
N.  Y.,  p.  32.  Ang.  on  Ins.,  Sec.  325,  p.  403,  Chap.  16. 
'^It  appears  that  there  has  never  been  any  long  exist- 
ing doubt  that  a  life  policy  is  assignable  (1  Bell  Comm., 
p.  545),  and  as  has  been  well  observed  without  the 
power  to  assign  *  the  insurance  on  lives  would  lose  half 
its  usefulness.' "  **  Such  policies  are  assignable," 
etc. — Id. 

Notice  of         2766.     Notice  to  an  insurer  of  a  transfer  or  bequest 

transfer.  ^ 

thereof  is  not  necessary  to  preserve  the  validity  of  a 
policy  of  insurance  upon  life  or  health,  unless  thereby 
expressly  required. 

Note. — Ang.  Ins.,  p.  413,  in  the  case  of  Godsal  vs. 
Webb,  2  Keen  Ch.  R.,  p.  99,  it  was  held  by  Lord 
Langdale,  M.  R.,  that  a  life  policy  was  assignable. 
The  case  of  Anderson  vs.  Dawson,  15  Ves.  Ch.  R.,  p. 
552,  differs  considerably  from  the  preceding  case  in  the 
circumstances,  but  is  cited  by  Angell  on  the  same 
point. — See  Fortescue  vs.  Burnett,  3  Myl.  &  K.  Ch. 
R.,  p.  106;  Courtner  vs.  Feners,  1  Sim.  Ch.  R.,  p.  137. 

Measure  of  2766.  Uuless  the  interest  of  a  person  insured  is 
susceptible  of  exact' pecuniary  measurement,  the  meas- 
ure of  indemnity  under  a  policy  of  insurance  upon  life 
or  health  is  the  sum  fixed  in  the  policy. 

Note. — Compare  St.  John  vs.  Amer.  Life  Ins.  Co., 
2  Duer  R.,  p.  419;  13  N.  Y.,  p.  31;  Mutual  Life  Ins. 
Co.  vs.  Wager,  27  Barb.,  p.  354;  Miller  vs.  Eagle 
Life  and  Health  Ins.  Co.,  2  E.  D.  Smith,  p.  268.  It 
will  be  well  enough  to  examine  in  connection  with  this 
Chapter  the  provisions  of  Chapter  I  of  this  Title,  also 
Chapter  III,  Part  IV,  Division  First,  Vol.  1  of  this 
Code,  and  Article  XVI,  Chapter  III,  Part  III,  Polit- 
ical Code.  We  here  give  a  form  of  a  life  policy  which 
is  substantially  in  compliance  with  the  provisions  of 
this  Code: 
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POLICY  OF    LIFE    INSURANCE. 

This  policy  of  life  insurance,  made  the day  of 

,  in  the  year ,  between  A  B  [name  of  insurer] , 

of ,  and  C  D  [name  of  insured] ,  of ,  witness- 

eth: 

That  in  consideration  of  a  premium  of dollars, 

being  at  the  rate  of per  cent  upon  the  amount  of 

insurance,  now  received  from  the  said  G  D   [and  of 

the  annual  premium  of dollars,  to  be  paid  on  or 

before  the day  of ,  in  every  year  during  the 

period  insured],  the  said  A  B  insuses  him  to  the 

extent  of dollars,  upon  the  life  of  [name  of  person 

whose  life  is  insured.] 

This  insurance  is  made  upon  the  following  terms: 

I.  The  period  during  which  this  insurance  is  to  con- 
tinue is  the  life  of ,  [or,  from to .] 

II.  The  amount  to  be  paid  in  case  of  the  death 

of  the  said is dollars  [with  participation  in 

profits],  which  is  to  be  paid  to ,  [his  executors, 

administrators,  or  assigns,  or,  if  the  policy/  is  insued 
to  the  wife  of  the  person  whose  life  is  insuredj  for 
her  sole  use,  or,  in  case  of  her  death,  to  her  children, 
or  their  guardian,  for  their  use,  or  if  she  leaves  no 

child,  then  to  her  executors  or  administrator!^,  at , 

in  sixty  days  afAr  notice  and  proof  of  the  death  of , 

deducting  therefrom  so  much  of  the  premium  for  the 
then  current  year  as  may  be  unpaid. 

III.  If,  without  the  written  consent  of  the  insurer, 
the  person  whose  life  is  insured  passes  beyond  the 
boundaries  of  the  United  States  of  America,  otherwise 
than  into  Canada,  Nova  Scotia,  or  New  Brunswick;  or 
passes  west  of  the  one  hundredth  degree  of  west  longi- 
tude, or  north  of  the  fiftieth  degree  of  north  latitude; 
or  between  the  first  of  July  and  the  first  of  November 
passes  south  of  thirty-six  degrees,  thirty  minutes,  of 
north  latitude;  or  enters  upon  a  voyage  on  the  high 
seas;  or  becomes  personally  engaged  in  blasting,  min- 
ing, submarine  operations;  or  in  the  production  of 
highly  inflammable  or  explosive  substances;  or  in  work- 
ing a  steam  engine  in  any  capacity;  or  in  service  or 
labor  upon  any  railroad  or  in  any  kind  of  navigation, 
or  in  any  military  or  naval  service  (other  than  that  of 
the  militia  when  not  actually  employed  in  military 
operations),  the  insurer  shall  not  be  liable  to  any  pay- 
ment under  this  policy,  in  case  of  his  death  while  so 
situated  or  engaged,  or  in  case  of  his  death  from  any 
disease  contracted  or  injury  sufiTered  while  so  situated 


220  Civil  Code. 


or  engaged,  and  the  insurer  may,  in  any  such  case,  ter- 
minate this  policy. 

IV.  If  the  person  whose  life  is  insured  commits  sui- 
cide, or  dies  from  any  injury  suffered  in  a  duel  in 
which  he  is  in  any  way  engaged;  or  suffered  in  conse- 
quence of  the  violation  of  a  penal  law,  or  if  the  repre- 
sentations made  upon  the  application  for  this  policy 
are  in  any  material  respect  untrue,  this  policy  shall  be 
void. 

V.  Upon  the  expiration  of  this  policy,  or  in  case  it 
is  now  or  hereafter  becomes  void,  all  payments  made 
thereon  shall  belong  to  the  insurer. 

VI.  If  this  policy  is  transferred  or  hypothecated, 
proof  of  the  right  of  the  holder  to  receive  the  amount 
of  insurance  must  be  given  to  the  insurer  sixty  days 
before  payment  can  be  required. 

[Signature.] 

The  following  Act  was  passed  at  the  same  session 
of  the  Legislature  which  adopted  the  Codes: 

Stats.  1871-2,  p.  59. 

An  Act  to  regulate  the  forfeiture  of  policies  of  Life 

Insurance, 

[Approved  Febraary  2, 1872.] 

[Enacting  clause.] 

Section  1.  No  policy  of  insurance  on  life  hereafter 
issued  by  any  company  incorporated  under  the  laws  of 
this  State  shall  be  forfeited  or  become  void  by  the  non- 
payment of  premium  thereon,  any  further  than  regards 
the  right  ot  the  party  insured  therein  to  have  it  con- 
tinued in  force  beyond  a  certain  period,  to  be  deter- 
mined as  follows,  to  wit:  the  net  value  of  the  policy 
when  tlie  premium  becomes  due  and  is  not  paid  shall 
be  ascertained  according  to  the  American  Experience 
Life  Table  rate  of  mortality,  with  interest  at  four  and 
a  half  per  centum  per  annum,  or  the  same  interest 
which  has  been  assumed  in  finding  the  net  value  of  the 
policy,  after  deducting  from  such  net  value  any  indebt- 
edness to  the  company,  or  notes  held  by  the  company 
against  the  insured,  which  notes,  if  given  for  premium, 
shall  then  be  canceled.  Four  fifths  of  what  remains 
shall  be  considered  as  a  net  single  premium  of  tempo- 
rary insurance,  and  the  term  for  which  it  will  insure 
shall  be  determined  according  to  the  age  of  the  party 
at  the  time  of  the  lapse  of  premium  and  the  assump- 
tion of  mortality  and  interest  aforesaid. 

Sec.  2.  If  the  death  of  the  party  occur  within  the 
term  of  the  temporary  insurance  covered  by  the  value 
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of  the  policy,  as  determined  in  the  previous  section, 
and  if  no  condition  of  the  insurance  other  than  the 
payment  of  the  premium  shall  have  been  violated  by 
the  insured,  the  company  shall  be  bound  to  pay  the 
amount  of  the  policy  the  same  as  if  there  had  been  no 
lapse  of  premium,  anything  in  the  policy  to  the  con- 
trary notwithstanding;  provided,  however,  that  notice 
of  the  claim  and  proofs  of  death  shall  be  submitted  to 
the  company  within  six  months  of  the  decease;  and 
provided,  also,  that  the  company  shall  have  the  right 
to  deduct  from  the  amount  insured  in  the  policy  the 
amount,  at  ten  per  centum  per  annum,  of  the  premium 
that  has  been  forborne  at  the  time  of  the  death. 
Sec.  8.    This  Act  shall  take  effect  immediately. 

Note.— See  Sec.  2598,  ante.  .  . 


TITLE    XII.      . 

INDEMNITY. 

Sbgtion  2772.  Indemnity,  what. 

2773.  Indemnity  for  a  future  wrongful  act  void. 

2774.  Indemnity  for  a  past  wrongful  act  valid. 

2775.  Indemnity  extends  to  acts  of  agents. 

2776.  Indemnity  to  several. 

2777.  Person  indemnifying  liable  jointly  or  severally  with 

person  indemnified. 

2778.  Rules  for  interpreting  agreement  of  indemnity. 

2779.  When  person  indemnifying  is  a  surety. 

2780.  Bail,  what. 

2781.  How  regulated. 

2772.     Indemnity  is  a  contract  by  which  one  en-  indemnity, 
gages  to  save  another  from  a  legal  consequence  of  the 
conduct  of  one  of  the  parties,  or  of  some  other  person. 

Note. — Indemnity  is  defined  in  1  Bouv.  Law  Diet., 
p.  697,  to  be  *'  Tliat  which  is  given  to  a  person  to  pre- 
vent his  sufiTering  damage;''  referring  to  2  McCord, 
So.  C,  p.  279.  He  instances  as  a  rule  in  all  Govern- 
ments, that  indemnity  shall  be  given  by  the  public 
when  private  property  is  taken  for  public  use.  This  is 
the  case  in  the  United  States,  and  is  so  declared  (proba- 
bly without  an  exception),  if  not  literally  by  construc- 
tion, in  every  one  of  the  State  Constitutions.    By  Sec. 
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3137,  post,  Subd.  3,  a  party  claiming;  paymeBt  of  an 
amount  due  on  a  lost  or  destroyed  negotiable  instru- 
ment may  by  the  payor  be  required  to  give  a  bond  of 
indemnity.  Before  the  adoption  of  the  Codes,  it  was 
decided  by  the  Supreme  Court  of  this  State  that 
indemnity  must  be  given  in  the  following  cases:  In  an 
action  on  a  certijicaie  of  deport  lost,  the  complaint 
must  be  accompanied  with  a  bond  of  indemnity  against 
future  claims  for  its  payment. — Wei  ton  vs.  Adams,  4 
Cal.,  p.  39.  So  must  the  complaint  be  accompanied  by 
indemnity  bond  filed  for  a  recovery  of  judgment  upon 
any  lost  instrument. — Id.,  4  Cal.,  p.  39.  So  on  a  lost 
or  destroyed  negotiable  instrument, — Price  vs.  Dun- 
lap,  5  Cal.,  p.  483.  This  case  is  affirmed  in  Castro 
vs.  Wetmore,  16  Cal.,  p.  379,  as  to  averment, 
and  as  to  identity,  before  action.  —  Randolph  vs. 
Harris,  28  id.,  p.  564.  Indemnity  must  be  given 
Sheriff  to  levy  on  and  sell  property  claimed  by 
third  party,  and  found  to  be  his  by  Sheriff's  jury, 
before  he  sells  it  under  execution  as  the  defend- 
ant's property. — Strong  vs.  Patterson,  6  Cal.,  p.  157. 
In  such  case  of  levy  Sheriff  ^s  right  to  notice  and 
demand  by  third  party  is  not  waived  by  indemnity 
bond, — Taylor  vs.  Seymour,"  6  id.,  p.  514.  Indemnity 
to  witness  to  divest  him  of  interest  affecting  his  compe- 
tency.— Peralta  vs.  Castro,  6  id.,  p.  357.  These  cases 
are  no  longer  in  point  since  **  interest"  does  not  render 
a  witness  incompetent. — See  Sec.  1879  of  the  Code  of 
Civil  Procedure,  Cal.;  old  Practice  Act,  Sec.  391. 
See,  also,  as  to  indemnity  to  Sheriff  to  sell  property 
under  execution  claimed  by  third  party. — Davidson  vs. 
Dallas,  8  Cal.,  p.  251.  Doubted  in  same  case. — 15  Cal., 
p.  80.  Administrator  takes  indemnity  bond  to  make 
premature  sale,  and  the  bond  held  to  be  legal  and  bind- 
ing.— Comstock  vs.  Breed,  12  Cal.,  p.  289.  Jteceiver^s 
bond, — Adams  vs.  Haskell  and  Wood,  6  Cal.,  p.  475. 
Bond  to  indemnify  Sheriff  against  any  judgment  for 
levying  upon  and  selling  wrong  property  is  independent 
of  his  official  bond.— Fratt  vs.  White,  13  Cal.,  p.  521. 
Agreement  so  to  indemnify  Sheriff  is  valid,  if  in  good 
faiths  to  enforce  a  legal  right  (Stark  vs.  Raney,  18  Cal., 
p.  622);  but  if  it  is  to  indemnify  for  committing  a  tres- 
pass, it  is  not  valid. — Id.;  see,  also,  Dennis  vs.  Grod- 
dard,  28  Cal.,  p.  101;  Roussin  vs.  Stewart,  33  Cal.,  p. 
208.  To  recover  on,  must  have  xx^id  the  judgment;  it 
is  not  sufficient  that  judgment  is  rendered. — Lott  vs. 
Mitchell,  32  Cal.,  p.  23.  Indemnifying  Sheriff— speci- 
fying if  certain  stock  did  not  bring  a  certain  amount 
obligors  would  make  up  deficiency,  is  binding. — Hal- 
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leek  vs.  Moss,  22  Cal.,  p.  266.  Joint  obligors  jointly 
liable  as  trespassers  with  Sheriff. — Lewis  vs.  Johns,  34 
Cal.,  p.  629.  Costs  by  way  of  indemnity  ought  not  to 
be  taxed  in  nonsuit. — Rice  vs.  Leonard,  5  Cal.,  p.  61. 
Landlord  not  bound  to  indemnify  a  tenant  evicted  by 
wrong  doer. — Schilling  vs.  Holmes,  23  Cal.,  p.  227. 
When  a  writ  of  possession  is  delivered  to  Sheriff  to 
be  executed,  and  he  finds  other  persons  than  those 
named  therein  in  possession,  he  may  require  indemnity 
hand  if  he  has  a  reasonable  doubt  of  his  ofiicial  rights. 
Long  vs.  Neville,  36  Cal.,  p.  455. 

2773.  An  agreement  to  indemnify  a  person  against  indemnity  ^ 

^  ^  ^  ^        ^  &  for  a  future/)  , 

an  act  thereafter  to  be  done  is  void,  if  the  act  is  known  wrongful   (A  i 

'  act  void.     ^  ' 

by  such  person,  at  the  time  of  doing  it,  to  be  wrongful. 

Note. — "  Contracts  made  for  the  purpose  of  indem- 
nifying a  person  for  doing  an  act  for  which  he  could  be 
indicted,  or  an  agreement  to  compensate  a  public 
officer  for  doing  an  act  which  is  forbidden  by  law,  or 
for  omitting  to  do  one  which  the  law  commands,  are 
absolutely  void.  But  when  the  agreement  with  an 
officer  was  not  to  induce  him  to  neglect  his  duty,  but  to 
test  a  legal  right,  as  to  indemnify  him  for  not  executing 
an  execution,  it  was  held  to  be  good.'' — 1  Bouvier  Inst., 
Note  780.  See  Stark  vs.  Raney,  18  Cal.,  p.  622;  Den- 
nis vs.  Goddard,  28  Cal.,  p.  101;  Roussin  vs.  Stewart, 
33  Cal.,  p.  208.  In  the  two  latter  cases  the  acts  are 
valid,  because  not  wrongful,  and  are  here  referred  to  as 
instances  of  such.  See,  also,  note  preceding  to  Sec. 
2772;  see,  also,  Shackell  vs.  Rosier,  2  Bing.  N.  C,  p. 
643.  Otherwise  it  is  valid. — Stone  vs.  Hooker,  9  Cow., 
p.  154;  Allaire  vs.  Ouland,  2  Johns.  Cas.,  p.  62; 
Coventry  vs.  Barton,  17  Johns.,  p.  142. 

2774.  An  agreement  to  indemnify  a  person  against  iDdomnity 
an  act  already  done,'  is  valid,  even  though  the  act  was  wrongful 

•^  '  '  *  actvaUd. 

known  to  be  wrongful,  unless  it  was  a  felony. 

Note. — Kneeland  vs.  Rogers,  2  Hall,  p.  579;  Parker 
vs.  Rochester,  4  Johns.  Cas.,  p.  329.  The  law  implies 
a  contract  on  the  part  of  employer  to  save  from  damage, 
or  make  good  damage  received  in  his  proper  employ- 
ment.— Baxter  vs.  Roberts,  July  Term  Sup.  Court, 
Cal.,  1872. 

2776.    An  agreement  to  indemnify  against  the  acts  indemnity 
of  a  certain  person,  applies  not  only  to  his  acts  and  aotsof 
their  consequences,  but  also  to  those  of  his  agents. 
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Note.— Stone  vs.  Hooker,  9  Cow.,  p.  154;  Hill  vs. 
Packard,  5  Wend.,  p.  375;  affirming  S.  C,  7  Cow., 
p.  434. 

Indemnity        2776.     All  afiTeement  to  indemnify  severar  persons 

to  soveral.  ^  ^  .  . 

applies  to  each,  unless  a  contrary  intention  appears. 
Persona  2777.     One  who  indemnifies  another  against  an  act 

indemnify-  ^ 

joilitiy'??     to  be  done  by  the  latter,  is  liable  jointly  with  the 
witrpereon  person  indemnified,  and  separately,  to  every  person 

indemni-       •    .  •.  -t  -, 

fied.  injured  by  such  act. 

Note. — See  note  to  Sec.  2772,  ante;  Lewis  vs.  Johns, 
34  Cal.,  p.  629;  Herring  v.  Hoppock,  15  N.  Y.,  p.  409; 
affirming  S.  C,  12  N.  Y.  Leg.  Obs.,  p.  167;  Fonda  vs. 
Van  Home,  15  Wend.,  p.  631;  Davis  v.  Newkirk,  5 
Denio,  p.  92. 

Kuiea  for         2778.     In  the  interpretation  of  a  contract  of  indem- 

interpret-  •*• 

Mreement    ^^*y»  *^®  following  rulcs  are  to  be  applied,  unless  a 
indemnity.   Contrary  intention  appears: 

1.  Upon  an  indemnity  against  liability,  expressly,  or 
in  other  equivalent  terms,  the  person  indemnified  is 
entitled  to  recover  upon  becoming  liable; 

2.  Upon  an  indemnity  against  claims,  or  demands, 
or  damages,  or  costs,  expressly,  or  in  other  equivalent 
terms,  the  person  indemnified  is  not  entitled  to  recover 
without  payment  thereof; 

3.  An  indemnity  against  claims,  or  demands,  or 
liability,  expressly,  or  in  other  equivalent  terms, 
embraces  the  costs  of  defense  against  such  claims, 
demands,  or  liability  incurred  in  good  faith,  and  in  the 
exercise  of  a  reasonable  discretion; 

4.  The  person  indemnifying  is  bound,  on  request  of 

the  person  indemnified,  to  defend  actions  or  proceed- 
ings brought  against  the  latter  in  respect  to  the  mat- 
ters embraced  by  the  indemnity,  but  the  person 
indemnified  has  the  right  to  conduct  such  defenses,  if 
he  chooses  to  do  so; 

5.  I^  after  request,  the  person  indemnifying  neg- 
lects to  defend  the   person  indemnified,  a  recovery 
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against  the  latter  suffered  by  him  in  good  faith,  is  con-  Sa««. 
elusive  in  his  favor  against  the  former; 

6.  If  the  person  indemnifying,  whether  he  is  a  prin- 
cipal or  a  surety  in  the  agreement,  has  not  reasonable 
notice  of  the  action  or  proceeding  against  the  person 
indemnified,  or  is  not  allowed  to  control  its  defense, 
judgment  against  the  latter  is  only  presumptive  evi- 
dence against  the  former; 

7.  A  stipulation  that  a  judgment  against  the  person 
indemnified  shall  be  conclusive  upon  the  person  indem- 
nifying, is  inapplicable  if  he  had  a  good  defense  upon 
the  merits,  which  by  want  of  ordinary  care  he  foiled 
to  establish  in  the  action. 

Note.— /SfM6d.  1.— Scott  vs.  Tyler,  14  Barb.,  p.  202; 
Chace  vs.  Hinman,  8  Wend.,  p.  452;  "Weble  vs.  Pond, 
19  id.,  p.  423;  Churchill  vs.  Hunt,  3  Den.,  p.  321;  Gil- 
bert vs.  Wiman,  1  N.  Y.,  p.  350;  and  see  Westervelt 
vs.  Snnith,  2  Duer's  Rep.,  p.  449;  S.  C,  12  N.  Y.  Leg. 
Obs.,  p.  78. 

Subd.  2.— Aberdeen  vs.  Blackmar,  6  Hill,  p.  324; 
Scott  vs.  Tyler,  14  Barb.,  p.  202;  Campbell  vs.  Jones, 
4  Wend.,  p.  306;  Churchill  vs.  Hunt,  3  Den.,  p.  321; 
Gilbert  vs.  Wiman,  1  N.  Y.,  p.  550;  CoUinge  vs.  Hey- 
wood,  9  Ad.&  El.,  p.  633;  Reynolds  vs.  Doyle,  1  Man. 
Ss  Gr.,  p.  573. 

Subd,  3. — Embraces  cost  of  the  defense. — Westervelt 
vs.  Smith,  2  Duer's  Rep.,  p.  449;  Mott  vs.  Hicks,  1 
Cow.,  pp.  513,  539;  Smith  vs.  Compton,  Z  B.  &  Ad., 
p.  407;  Warwick  vs.  Richardson,  10  M.  &  W.,  p.  284. 

Subd.  3. — Also  demands  incurred  in  good  faith  and 
with  reasonable  discretion. — Short  vs.  Kalloway,  11 
Ad.  <&  EL,  p.  28. 

Subd.  4. — Person  indemnifying  on  re<[ue8t  must 
defend  action  for  the  indemnified.— Trustees  of  New- 
burgh  vs.  Gallatian,  4  Cow.,  p  340. 

Subd.  4.— The  indemnified  may  defend  if  he  choose. — 
See  Peck  &  Acker,  20  Wend.,  p.  605,  where  this  princi- 
ple was  applied  to  the  case  of  SherifiTs. 

Subd.  5.— Aberdeen  vs.  Blackmar,  6  Hill,  p.  324; 
Beers  vs.  Pinriey,  12  Wend.,  p.  308;  Trustees  of  New- 
burgh  vs.  Gallatian,  4  Cow.,  p.  340;  Given  vs.  Driggs, 
1  Caines,  p.  450;  Stone  vs.  Hooker,  9  Cow.,  p.  154; 

29— vol.  ii. 
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indemnify- 

ingisft 

surety. 


Bail, 
what. 


How 
regulatocL 


Lee  VB.  Clark,  1  Hill,  p.  56;  Holmes  vs.  Weed,  19 
Barb.,  p.  128. 

Subd,  6. — Aberdeen  vs.  Blackmar,  6  Hill,  p.  324; 
Kiley  vs.  Seymour,  1  Wend.,  p.  143;  Thomas  vs.  Hub- 
bell,  15  N.  Y.,  p.  405.  An  indemnity  against  all 
actions,  or  in  other  equivalent  terms,  has  been  held  to 
embrace  groundless  actions. — Trustees  of  Newburgh 
vs.  Gallatian,  4  Cow.,  p.  340.  An  indemnity  against 
all  claims  or  demands,  or  in  other  equivalent  terms, 
has  been  held  not  to  embrace  groundless  demands. — 
Luddington  vs.  Pulver,  16  Wend.,  p.  404. 

Subd,  7. — Bridgeport  Ins.  Co.  vs.  Wilson,  7  Bosw., 
p.  427. 

2779.  Where  one,  at  the  request  of  another, 
engages  to  answer  in  damages,  whether  liquidated  or 
unliquidated,  for  any  violation  of  duty  on  the  part  of 
the  latter,  he  is  entitled  to  be  reimbursed  in  the  same 
manner  as  a  surety,  tor  whatever  he  may  pay. 

NoTK. — Manifestly  just,  and  arises  from  the  nature  of 
the  agreement  under  the  general  rule  governing  such 
contracts. 

2780.  Upon  those  contracts  of  indemnity  which, 
are  taken  in  legal  proceedings  as  security  for  the  per- 
formance of  an  obligation  imposed  or  declared  by  the 
tribunals,  and  known  as  undertakings  or  recognizances, 
the  sureties  are  called  bail. 

Note. — By  the  terms  "  undertakings  '*  or  **  recogni- 
zances," this  section  means  attachment,  injunction, 
receivers,  appeal,  and  other  similar  bonds,  most  of 
which,  if  not  all,  are  found  in  the  Code  of  Civil  Pro- 
cedure, and  bail,  recognizance,  peace,  and  other  bonds 
of  like  character,  most,  if  not  all,  of  which  are  found 
in  the  Penal  Code. 

2781.  The  obligations  of  bail  are  governed  by  the 
statutes  specially  applicable  thereto. 

Note. — See  note  to  the  preceding  section. 
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TITLE    XIII. 

GUAEANTY. 


Chapter  I.  Guaranty  in  General. 
n.  Suretyship. 


CHAPTER    I. 

GUARANTY   IN   GENERAL. 

Abticls  I.  Definition  of  Guaranty. 
II.  Creation  of  Guaranty. 

III,  Interpretation  of  Guaranty. 

IV.  Liability  of  Guarantors. 
V.  Continuing  Guaranty. 

VI.  Exoneration  of  Guarantors. 


ARTICLE  I.  • 

definition  of  guaranty. 

Section  2787.  Guaranty,  what. 

2788.  Knowledge  of  principal  not  necessary  to  creation  of 
guaranty. 

2787.    A  guaranty  is  a  promise  to  answer  for  the  Guaranty, 

wh&t« 

debt,  defitult,  or  miscarriage  of  another  person. 

Note.— Stats.  1850,  p.  266,  Sec.  12.  Says  Parsons 
(Parsons  on  Contracts,  Vol.  2,  p.  3):  "Originally  the 
words  warranty  and  guaranty  were  the  same;  the  letter 
*  g  *  of  the  Norman  French  being  convertible  with  the 
*w^  of  the  German  and  English,  as  in  the  names 
William  or  Guillaume.  They  are  now  sometimes  used 
indiscriminately;  but,  in  general,  warranty  is  applied 
to  a  contract  as  to  the  title,  quality,  or  quantity  of  a 
thing  sold,  and  guaranty  is  held  to  be  a  contract  by 
which  one  person  is  bound  to  another  for  the  due  fulfill- 
ment of  a  promise  or  engagement  of  a  thii-d  party." 
See  Brown  on  the  Statute  of  Frauds,  Sec.  155.  In  the 
case  of  bills,  notes,  checks,  and  certificates  of  deposit, 
as  to  who  are  guarantors  and  sureties,  their  rights  and 
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liabilities,  see  Riggs  vs.  "Waldo,  2  Cal.,  p.  485;  Ford  vs. 
Hendricks,  34  Cal.,  p.  673;  Williams  vs.  Covillaud  ct 
al.,  10  Cal.,  p.  419;  Brady  vs.  Reynolds,  13  Cal.,  p. 31; 
Reeves  vs.  Howe,  16  Cal.,  p.  152;  Humphreys  vs. 
Crane,  5  Cal.,  p.  173;  Hartman  vs.  Burlingame,  9Cal.v 
p.  657;  Dane  vs.  Corduan,  24  Cal.,  p.  157;  Kritzer  vs. 
Mills,  9  Cal.,  p.  21;  Pierce  vs.  Kennedy,  5  Cal.,  p.  138; 
Aud  vs.  Magruder,  10  Cal.,  p.  282;  Chipman  vs.  Mor- 
rill, 20  Cal.,  p.  130;  Damon  vs.  Pardow,  34  Cal.,  p. 
278;  Whiting  vs.  Clark,  17  Cal.,  p.  407;  Clay  vs. 
Walton,  9  Cal.,  p.  328. 

KDowiedw       2788.     A  person  may  becqme  guarantor  even  with- 
wuT*t?**"     ^^*  ^^®  knowledge  or  consent  of  the  principal. 

creation  of 

guaranty.  NoTX. — Code  Napoleon,  Aft.  2014. 


ARTICLE  II. 

CBEATION  07   OUARANTT. 

Sectiok  2792.  Necessity  of  a  consideration. 

2793.  Guaranty  to  be  in  writing,  etc. 

2794.  Engagement  to  answer  for  obligation  of  another,  when 

d<^med  original. 

2795.  Acceptance  of  guaranty. 

Necessity         2792.     Where  a  guaranty  is  entered  into  at  the 

of  a  consid-  ®  •^ 

ration,  same  time  with  the  original  obligation,  or  with  the 
acceptance  of  the  latter  by  the  guarantee,  and  foims 
with  that  obligation  a  part  of  the  consideration  to  him, 
no  other  consideration  need  exist.  In  all  other  cases 
there  must  be  a  consideration  distinct  from  that  of  the 
original  obligation. 

Note.— See  Mallory  vs.  Gillett,  21  N.  T.,  p.  412. 
The  person  to  whom  a  guaranty  is  made  is  here  called 
the  guarantee.  This  is  the  proper  legal  meaning  of 
the  word  (see  Bouvier's  Dictionary,  also  Webster  and 
Worcester),  although  it  is  often  used  in  another  sense. 
The  common  law  rule  is  stated  by  Mr.  Parsons  (2  Par- 
sons on  Contracts,  p.  7),  to  be  this:  **lf  the  original 
debt  or  obligation  is  already  incurred  or  undertaken 
previous  to  the  collateral  undertaking,  then  there  must 
be  a  new  and  distinct  consideration  to  sustain  the  guar> 
anty."— Raband  vs.  De  Wolfe,  1  Paine  C.  C,  p.  580; 
Pike  V8.  Irwin,  1  Sandf.,  p.  14;  Elder  vs.  Warfield,  7 
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Har.  &  J.,  P*  891;  Ware  vs.  Adams,  24  Me.,  p.  177; 
Parker  vs.  Barker,  2  Met.,  p.  423;  Anderson  vs.  Davis, 
9  Vt.,  p.  136;  Blake  vs.  Parlin,  22  Me.,  p.  395;  Bell 
vs.  Welch,  9  C.  B.,  p.  154.  "  But  if  the  original  debt 
or  obligation  be  founded  upon  a  good  consideration, 
and  at  the  time  when  it  is  incurred  or  undertaken,  or 
before  that  time,  the  guaranty  is  given  and  received 
and  enters  into  the  inducement  for  giving  credit  or 
supplying  goods,  then  the  consideration  for  which  the 
original  debt  is  incurred  is  regarded  as  a  consideration 
also  for  the  guaranty.'' — Bainbridge  vs.  Wade,  1  £.  L. 
&  E.,  p.  236;  16  Q.  B.,  p.  89;  Campbell  vs.  Knapp,  15 
Penn.  St.,  p.  27;  Klien  vs.  Currier,  14  111.,  p.  237; 
BIckford  vs.  Gibbs,  8  Cush.,  p.  156;  Leonard  vs.  Vre- 
denburgh,  8  Johns.,  p.  29;  Graham  vs.  O'Keil,  2  Hall, 
p.  474;  Conkey  vs.  Hopkins,  17  Johns.,  p.  113;  Gardi- 
ner vs.  Hopkins,  15  Wend.,  p.  23;  Baband  vs.  De 
Wolfe,  1  Paine  C.  C,  p.  580;  Jones  vs.  Post,  6  Cal., 
p.  102;  Hazeltine  vs.  Larco,  7  Cal.,  p.  32.  The  con- 
sideration need  not  pass  directly  from  the  party  receiv- 
ing the  guaranty  to  the  party  giving  it.  **  If  the  party 
for  whom  the  guaranty  is  given  receive  a  benefit,  or 
the  party  to  whom  it  is  given  receive  an  iqjury  in  con- 
sequence of  the  guaranty  and  as  its  inducement,  this  is 
a  sufficient  consideration." — 2  Parsons  on  Contracts,  p. 
7;  Bickford  vs.  Gibbs,  8  Cush.,  p.  156;  Leonard  vs. 
Vredenburgh,  8  Johns.,  p.  29;  Morly  vs.  Boothby,  3 
Bing.,  p.  113. 

2793.    Except  as  prescribed  by  the  next  section,  Guaranty 
a  gimrantj  must  be  in  writing,  and  signed  by  the  guar-  writing, 
antor;  but  the  writing  need  not  express  a  considera- 
tion. 

Note. — A  familiar  provision  of  our  statutes  made 
every  special  promise  to  answer  for  the  debt,  de&ult,  or 
miscarriage  of  another  person,  void,  unless  **  some  note 
or  memorandum  thereof  expressing  the  consideration 
be  in  writing,*'  etc.— Stats.  1850,  p.  ^6.  The  Com- 
missioners have  inserted  in  the  text  an  express  provision 
that  the  writing  need  not  express  a  consideration, 
because  by  the  section  immediately  preceding  an  actual 
consideration  is  necessary  to  support  a  guaranty  in 
some  cases,  while  in  others  none  is  required.  It  has 
been  held  by  the  Court  of  Appeals  of  New  York  that 
a  contract  required  by  the  Statute  of  Frauds  to  be  in 
writing,  cannot  be  partly  in  writing  and  partly  oral; 
thus,  where  a  writing  relating  to  a  contract  for  the  sale 
of  land  fixes  the  price,  but  refers  to  **  terms  as  speci- 
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fied/'  which  are  not  stated  in  writing,  the  memorandum 
w  insufficient,  and  cannot  be  made  good  by  oral  evi- 
dence of  the  time  agreed  upon  for  payment. — Wright 
vs.  Weeks,  25  N.  Y.,  p.  153.  If,  therefore,  the  section 
in  text  should  simply  omit  the  former  provision  of  the 
statute  requiring  the  consideration  to  be  stated,  it  might 
be  exposed  to  the  construction  that  in  all  those  cases  in 
which  the  consideration  is  made  by  the  previous  sec- 
tion, essential  to  the  contract,  it  must  be  stated  in 
reducing  the  contract  to  writing.  In  England,  the 
statute  (19-20  Vict.,  Chap.  97,  Sec.  3)  enables  a  party  to 
prove  the  consideration  of  a  guaranty  by  parol.  So  in 
Maine. — Kev.  Stal.,  p.  631.    See  note  to  Sec.  1739. 

BDgage-  2794.     A  promise  to  answer  for  the  obligation  of 

mentto  ^  .       i  i 

obfr^tiwf    ^^^tl^^i'j  i^  ^^y  ^f  ^^^  following  cases,  is  deemed  an 
when****^*''  original  obligation  of  the  promisor,  and  need  not  be 

deemed         "^  «»^4.:*,^. 
originaL        m  Writing: 

1.  Where  the  promise  is  made  bj  one  who  has 
received  property  of  another  upon  an  undertaking  to 
apply  it  pursuant  to  such  promise;  or  by  one  who  has 
received  a  discharge  from  an  obligation  in  whole  or  in 
part,  in  consideration  of  such  promise; 

2.  Where  the  creditor  parts  with  value,  or  enters 
into  an  obligation,  in  consideration  of  the  obligation 
in  respect  to  which  the  promise  is  made,  in  terms  or 
under  circumstances  such  as  to  render  the  party  mak- 
ing the  promise  the  principal  debtor,  and  the  person 
in  whose  behalf  it  is  made,  his  surety; 

3.  Where  the  promise,  being  for  an  antecedent  obli- 
gation of  another,  is  made  upon  the  consideration  that 
the  party  receiving  it  cancels  the  antecedent  obliga- 
tion, accepting  the  new  promise  as  a  substitute  there- 
for; or  upon  the  consideration  that  the  party  receiving 
it  releases  the  property  of  another  from  a  levy,  or  his 
person  from  imprisonment  under  an  execution  on  a 
judgment  obtained  upon  the  antecedent  obligation; 
or  upon  a  considei-ation  beneficial  to  the  promisor, 
whether  moving  from  either  party  to  the  antecedent 
obligation,  or  from  another  person; 
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4.  Where  a  factor  undertakes,  for  a  commission,  to  Sam*.     "• 
sell  merchafidise  and  guaranty  the  sale; 

5.  Where  the  holder  of  an  instrument  for  the  pay- 
ment of  money,  upon  which  a  third  person  is  or  may 
become  liable  to  him,  transfers  it  in  payment  of  a  pre- 
cedent debt  of  his  own,  or  for  a  new  consideration,  and 
in  connection  with  such  transfer  enters  into  a  promise 
respecting  such  instrument. 

Note. — The  cases  upon  the  very  frequently  litigated 
question  whether  a  promise  partaking  of  the  character  of 
an  engagement  for  the  debt  of  another,  is  to  be  deemed 
an  original  or  a  collateral  undertaking,  are  very  numer- 
ous, and  far  from  consistent.  It  is  hardly  possible  to 
frame  rules  having  the  necessary  simplicity  and  clear- 
ness, which  shall  reconcile  all  the  adjudications.  In  the 
subdivisions  of  this  section  rules  have  been  supplied  for 
distinguishing  an  original  undertaking,  which,  upon  the 
whole,  are  sustained  by  the  weight  of  authority ;  though 
some  of  them  express  views  which  have  been  contro- 
verted. The  rule  that  the  undertaking  of  a  surety,  who 
signs  together  with  the  principal,  although  he  adds  the 
word  **  surety,"  to  his  name,  is  an  original  and  not  a 
collateral  undertaking  (Perkins  vs.  Goodman,  21  Barb., 
p.  218;  and  see  Clark  vs.  Rawson,  2  Den.,  p.  135);  has^ 
relation  to  the  expression  of  a  consideration,  and 
becomes  unimportant  when  that  element  is  dispensed 
with  in  the  memorandum.  The  same  remark  applies 
to  some  cases  where  a  guaranty,  omitting  to  specify  a 
consideration,  has  been  sustained  by  aid  of  the  fact  that 
it  was  indorsed  on  the  principal  contract.  See  Bailey 
vs.  Freeman,  11  Johns.,  p.  221.  The  rule  laid  down  in 
Douglass  vs.  Jones,  8  E.  D.  Smith,  p.  551,  that  an 
agreement  by  an  employer  with  his  clerk,  guarantying 
that  his  salary  at  the  rates  fixed  by  the  contract  of  em- 
ployment shall  not  fall  below  a  certain  sum,  need  not 
*  express  a  consideration,  is  not  properly  an  exception  to 

the  general  principle  that  a  guaranty  must  be  in  writ- 
ing. Such  an  engagement  is  not  a  guaranty  properly 
speaking,  nor  within  the  definition  employed  in  this 
Code.  And  the  decision  is  put  upon  the  ground  that 
the  engagement  was  not  one  to  answer  for  the  debt, 
etc.,  of  another  person^  and  therefore  need  not  be  in 
writing.  See  2  Parsons*  on  Contracts,  p.  9;  Brown  on 
the  Statute  of  Frauds,  Sec.  192,  et  seq. 

Subd,  1 — Embraces,  in  its  first  clause,  such  cases  as 
Wyman  vs.  Smith,  2  Sandf.,  p.  331;  N.  Y.  &  Erie  R. 
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B.  Co.,  16  How.  Pr.,  p.  564;  Lippinoott  vs.  Ashfield,  4 
Sandf.,  p.  611;  Olmstead  yb.  Greenly,  4^  Johns.,  p.  12; 
and  compare  Westfall  vs.  Parsons,  16  Barb.,  p.  645; 
and  in  its  second  clause,  such  cases  as  Van  Epps  vs. 
McGill,  Hill  &  D.  Supp.,  p.  109;  Phillips  vs.  Gray,  3 
E.  D.  Smith,  p.  69. 

JSubd.  2 — Embraces  the  common  case  of  goods  sold 
and  delivered,  or  services  rendered  for  the  benefit  of 
one  upon  the  request  and  promise  of  another;  as  to 
which  see  Chase  vs.  Day,  17  Johns.,  p.  114;  Graham 
vs.  O'Neil,  2  Hall,  p.  474;  Darlington  vs.  McCunn,  2 
E.  D.  Smith,  p.  411;  Chesterman  vs.  McCostling,  6 
N.  Y.  Leg.  Obs.,  p.  212;  Hanford  vs.  Higgins,  1  Bosw., 
p.  441;  Flanders  vs.  Crolius,  1  Duer,  p.  201;  Briggs  vs. 
Evans,  1  E.  D.  Smith,  p.  192;  Devlin  vs.  Woodgate, 
34  Barb.,  p.  252;  Quintard  vs.  De  Wolf,  34  Barb.,  p- 
97;  State  Bank  vs.  Mettler,  2  Bosw.,  p.  392;  Beach  vs. 
Hungerford,  19  Barb.,  p.  258;  also,  such  cases  as  Har- 
rison vs.  Sawtel,  10  Johns.,  p.  242;  Chapin  vs.  Merrill, 
4  Wend.,  p.  657;  with  which  compare  Kingsley  vs. 
Balcome,  4  Barb.,  p.  131;  and  Stern  vs.  Drinker,  2  E. 
D.  Smith,  p.  401;  King  vs.  Despard,  5  Wend.,  p.  277. 
It  excludes  cases  where  the  whole  credit  is  not  given 
to  the  person  who  comes  in  to  answer  for  the  party 
immediately  benefited;  such  as  Kogers  vs.  Kneeland, 
13  Wend.,  p.  114;  aflarming  S.  C,  10  id.,  p.  218;  Mar- 
quand  vs.  Hipper,  12  Wend.,  p.  520;  Brady  vs.  Sack- 
rider,  1  Sandf.,  p.  514;  Dixon  vs.  Frazee,  1  E.  D. 
Smith,  p.  32;  Pennell  vs.  Pentz,  4  id.,  p.  639;  Allen 
vs.  ScarflT,  1  Hilt.,  p.  209;  Leonard  vs.  Vredenburgh, 
8  Johns.,  p.  29;  Larson  vs.  Wyman,  14  Wend.,  p.  246; 
Payne  vs.  Baldwin,  14  Barb.,  p.  570;  Brown  vs.  Web- 
ber, 24  How.  Pr.,  p.  306;  Wilson  vs.  Bobei'ts,  5  Bosw., 
p.  100. 

JSkibcU  3 — Chiefly  rests  upon  the  views  expressed  in 
the  prevailing  opinion  in  Mallory  vs.  Gillett,  21  N.  Y., 
p.  412,  where  numerous  cases  upon  the  distinction 
between  original  and  collateral  undertakings  are  re- 
viewed. See,  also,  Cailleux  vs.  Hall,  1  E.  D.  Smith, 
p.  5;  Stymets  vs.  Brooks,  10  Wend.,  p.  207;  Farley  vs. 
Cleveland,  4  Cow.,  p.  432;  Meech  vs.  Smith,  7  Wend., 
p.  314;  Blunt  vs.  Boyd,  3  Barb.,  p.  209;  Kingsley  vs. 
Balcome,  4  Barb.,  p.  131;  El  wood  vs.  March,  5  Wend., 
p.  231;  Mersereau  vs.  Lewis,  25  Wend.,  p.  243;  Barker 
vs.  Bucklin,  2  Den.,  p.  45;  Blunt  vs.  Boyd,  3  Barb.,  p. 
209;  Earle  vs.  Crane,  6  Duer,  p.  564;  Blyer  vs.  Mon- 
holland,  2  Sandf.  Ch.,  p.  478;  Stoddard  vs.  Graham, 
23  How.  Pr.,  p.  518;  Therasson  vs.  McSpcdon,  2  Hilt., 
p.  1.    It  will  be  observed  that  the  last  clause  of  the 
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subdivision — **upon  a  consideration  beneficial  to  the 
party  engaging '* — embraces  not  only  cases  where  an 
absolutely  new  consideration  moves  to  the  promisor, 
but  also  those  in  which  property  of  the  principal  debtor 
held  by  the  creditor  by  virtue  of  a  lien,  or  under  legal 
process,  or  otherw'ise  for  his  demand,  is  surrendered  to 
the  promisor  (as  in  Slingerland  vs.  Morse,  7  Johns.,  p. 
468;  Skelton  vs.  Brewster,  8  Johns.,  p.  376;  Gardiner 
vs.  Hopkins,  5  Wend.,  p.  23;  Stilwell  vs.  Otis,  2  Hilt., 
p.  148:  7  Abb.  Pr.,  p.  431);  while  it  excludes  cases  in 
which  the  property  is  surrendered  to  the  principal 
debtor  (as  in  Mallory  vs.  Gillett,  23  Barb.,  p.  610, 
affirmed,  21  N.  Y.,  p.  412;  Mercein  vs.  Andrus,  10 
Wend.,  p.  461;  Fay  vs.  Bell,  Hill  &  D.  Supp.,  p.  251). 
See  Wolff  vs.  Koppel,  2  Den.,  p.  368;  affirming  S.  C, 
5  Hill,  p.  458;  Sherwood  vs.  Stone,  14  N.  Y.,  p.  267, 
and  cases  there  cited.  The  following  authorities  hold 
the  cases  embraced  within  Subd.  5  to  be  exempt  from 
the  Statute  of  Frauds,  on  the  ground  that  the  engage- 
ment is  original,  and  not  a  guaranty:  Brown  vs.  Gur- 
tissf  2  N.  Y.,  p.  225.  Here  the  payee  and  holder  of  a 
promissory  note  transferred  it  to  his  creditor  in  ex- 
change for  his  own  note,  held  by  such  creditor,  and  at 
the  same  time  executed,  on  the  back  of  the  note  trans- 
ferred, a  guaranty  of  the  payment  thereof.  It  was  held 
that  the  guaranty  was  not  within  the  Statute  of  Frauds, 
and  was,  therefore,  valid,  although  it  expressed  no  con- 
sideration. Such  an  undertaking,  although  in  form  a 
promise  to  answer  for  the  debt  of  another,  is,  in  sub- 
stance, an  engagement  to  pay  the  guarantor's  own  debt 
in  a  particular  way,  and  would  be  good  without  any 
writing.  There  is  a  new  and  distinct  consideration 
moving  between  the  parties  to  the  new  promise.  Dur- 
ham vs.  Manrow,  2  N.  Y.,  p.  535:  Here  C.  P. 
Durham,  one  of  the  defendants,  was  holder  of  a  note 
payable  to  himself  or  bearer,  made  by  E.  Durham.  C. 
P.  Durham  made  a  purchase  from  the  plaintiff,  and 
transferred  to  him  the  note.  He,  together  with  his  co- 
defendant,  acting  by  his  request,  executed  a  joint 
guaranty  of  payment  of  the  note,  which,  however, 
expressed  no  consideration.  The  Supreme  Gourt  (8 
Hill,  p.  584),  held  that  the  undertaking  was  not  within 
the  Statute  of  Frauds,  and  was  valid;  and  their  judg- 
ment was  affirmed  in  the  Gourt  of  Appeals  (2  N.  Y., 
p.  536),  by  an  equally  divided  vote  of  the  Judges.  The 
decision  of  the  Supreme  Gourt  was  also  approved,  as 
to  the  undertaking  of  the  principal  guarantor,  in  Brown 
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vs.  Curtiss,  2  N.  Y.,  p.  225.  Cardell  vs.  McNeil,  21 
N.  Y.,  p.  336:  Here  a  contract  for  the  sale  of  the 
plaintiff's  horse  to  the  defendant  was  concluded  be- 
tween the  plaintiff  and  an  agent  of  the  defendant.  By 
the  terms  of  the  contract,  part  payment  was  to  be  made 
in  a  note  of  C,  whom  the  defendant's  agent  said  he 
would  warrant  to  be  good.  The  plaintiff  delivered  the 
horse,  and  the  note  was  sent  to  him  the  next  day. 
There  was  no  written  guaranty  of  the  note  of  C,  which 
turned  out  to  be  worthless.  The  plaintiff  then  sued  thb 
defendant  on  the  verbal  undertaking.  It  was  held,  1. 
The  plaintiff's  acceptance  of  the  note  on  the  second  day, 
without  exacting  a  written  guaranty,  was  no  waiver  of 
the  parol  undertaking.  2.  The  parol  guaranty  was  in 
effect  for  payment  of  the  note  according  to  its  terms, 
and  not  for  collection  by  process  of  law.  It  was 
broken,  and  defendant  became  liable  upon  it,  when 
C.  failed  to  pay.  3.  The  guaranty  was  not  void  by 
the  Statute  of  Frauds.  Although  in  form  it  was  a  col- 
lateral undertaking,  yet  in  substance  it  was  an  agree- 
ment by  defendant  to  pay  so  much  of  the  price  of  the 
horse,  unless  C.  should  make  the  payment  for  him, 
and  thereby  discharge  him.  Dauber  vs.  Blackney,  38 
Barb.,  p.  432;  Here  it  appeared  that  the  defendant 
purchased  from  one  W.,  a  wagon,  at  the  price  of  eighty 
dollars.  Of  this  sum  the  defendant  paid  thirty  dollars 
in  cash,  and  fifty  dollars  in  a  note  of  B.  for  that  sum; 
but  W.  exacted  a  guaranty  of  the  note  from  the 
defendant  before  he  would  accept  it  towards  the  price. 
The  defendant  wrote  and  signed  a  guaranty  upon  the 
note,  without,  however,  expressing  any  consideration. 
W.  afterwards  sold  the  note  and  guaranty  to  the  plain- 
tiff, who,  failing  to  collect  the  note,  brought  suit  upon 
the  guaranty  against  the  defendant.  It  was  held  that 
the  plaintiff  was  entitled  to  recover,  on  the  ground  that 
the  undertaking  was  original,  and  no  consideration 
need  be  expressed.  Whenever  the  holder  of  a  note 
against  a  third  person  turns  it  out  in  payment  of  his 
own  debt,  or  in  payment  of  property  purchased,  or  for 
money  received  by  him  from  the  person  to  whom  he 
transfers  it,  and  at  the  same  time  agrees  that  the  note 
is  good,  or  will  be  paid  at  maturity,  or  that  it  will  be 
collected  by  due  process  of  law  against  the  maker,  this 
is  an  undertaking,  in  substance,  entirely  for  his  own 
benefit  and  advantage;  and  the  contract  is  not  within 
the  Statute  of  Frauds.  To  substantially  the  same  effect 
are  Fowler  vs.  Clearwater,  35  Barb.,  p.  143;  Westcott 
vs.  Keeler,  4_Bosw.,  p.  664. 
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2705.    .A  mere  offer  to  guaranty  is  not  binding,  Aocept- 
nntil  notice  of  its  acceptance  is  communicated  by  the  «tt&r»nty- 
guarantee  to  the  guarantor;  but  an  absolute  guaranty 
is  binding  upon  the  guarantor  without  notice  of  accep- 
tance. 

Note. — "Mere  offer.'*— Mozley  vs.  Tinker,  1  Cr. 
M.  &  R.,  p.  692;  M'lver  vs.  Richardson,  1  M.  &  Selw., 
p.  567.  "Absolute  guaranty.^'  This  is  the  rule  in 
New  York  (Union  Bank  vs.  Coster,  3  N.  Y.,  p.  203; 
Smith  vs.  Dann,  6  Hill,  p.  543;  Douglass  vs.  Howland, 
24  Wend.,  p.  35);  though  not  generally  received  in  the 
United  States. — See  Adams  vs.  Jones,  12  Peters,  p. 
207;  Lee  vs.  Dick,  10  id.,  p.  482;  Norton  vs.  Eastman, 
4  Greenl.,  p.  521;  Kay  vs.  Allen,  9  Penn.  St.,  p.  320; 
Mussey  vs.  Rayner,  22  Pick.,  p.  223;  Taylor  vs.  Wet- 
more,  10  Ohio,  p.  490;  Walker  vs.  Forbes,  25  Ala^ 
(N.  S.),  p.  139;  Bell  vs.  Kellar,  13  B.  Monr.,  p.  381; 
Howe  vs.  Nickels,  22  Me.,  p.  175;  Hill  vs.  Calvin,  4 
How.  Miss.,  p.  231;  Craft  vs.  Isham,  13  Conn.,  p.  28; 
see  2  Parsons  on  Contracts,  p.  12. 


ARTICLE  III. 

INTERPRETATION  OF  GUARANTY. 

Section  2799.  Guaranty  of  incomplete  contract. 

2800.  Guaranty  that  an  obligation  is  good  or  collectible. 

2801.  Recovery  upon  such  guaranty. 

2802.  Guarantor's  liability  upon  such  guaranty. 

2799.  In  a  guaranty  of  a  contract,  the  terms  of  Guaranty 
which  are  not  then  settled,  it  is  implied  that  its  terms  inoompiete 

'  ^  contract. 

shall  be  such  as  will  not  expose  the  guarantor  to 
greater  risks  than  he  would  incur  under  those  terms 
which  are  most  common  in  similar  contracts  at  the 
place  where  the  principal  contract  is  to  be  performed. 

Note. — The  guaranty  of  the  price  of  things  to  be 
thereafter  sold  extends  only  to  a  sale  upon  not  more 
than  the  ordinary  length  of  credit. — Combe  vs.  "Woolf, 
8  Ring.,  p.  156. 

2800.  A  guaranty  to  the  effect  that  an  obligation  Guaranty 

that  an 

is  ffood,  or  is  collectible,  imports  that  the  debtor  is  obligation 

<^         ^  '         i^  u  good  or 

solvent,  and  that  the  demand  is  collectible   by  the  <»ii®ct»We. 
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usual  legal  proceedings,  if  taken  with  ^reasonable  dili- 
gence. 

Note. — Thus  a  guaranty  in  these  words,  indorsed  on 
a  note,  "  I  hereby  guaranty  the  collection  of  the  within 
note/'  imports  a  promise  that  the  note  can  be  collected 
of  the  maker  if  the  holder,  within  a  reasonable  time 
and  with  due  diligence,  prosecutes  the  same  to  judg- 
ment and  execution  against  the  maker.  This  obliga- 
tion to  prosecute  within  a  reasonable  time  and  with 
due  diligence  is  a  condition  precedent  to  the  liability 
of  the  maker.  What  is  a  reasonable  time  depends 
on  the  circumstances  of  each  case.  Generally,  delay 
which  cannot  have  prejudiced  the  guarantor  will  not 
discharge  him. — Gallagher  vs.  White,  31  Barb.,  p.  92; 
see,  also,  Curtis  vs.  Smallman,  14  Wend.,  p.  231; 
Cooke  vs.  Nathan,  16  Barb.,  p.  342;  Vanderveer  vs. 
Wright,  6  id.,  p.  547;  Warfield  vs.  Watkins,  30  Barb., 
p.  395. 

Reeovory         2801.     A  ffuarantv,  such  as  is  mentioned  in  the 
guaranty,     last  scction,  is  uot  discharged  by  an  omission  to  take 
proceedings  upon  the  principal  debt,  or  upon  any  col- 
lateral security  for  its  payment,  if  no  part  of  the  debt 
could  have  been  collected  thereby. 

Note.— In  Cady  vs.  Sheldon,  89  Barb.,  p.  103,  the 
defendants,  upon  the  assignment  of  a  bond  and  mort- 
gage, made  a  guaranty  in  these  words:  **In  considera- 
tion of,  etc.,  we  guaranty  the  collection  of  said  bond." 
On  the  trial  of  an  action  on  this  guaranty,  before  a 
Referee,  it  appeared  that  the  obligors  in  the  bond  were 
insolvent  and  unable  to  pay  any  part  of  the  bond, 
and  that  the  premises  covered  by  the  mortgage  had 
been  sold  under  a  prior  mortgage  for  less  than  the 
amount  due  upon  it.  The  Referee,  however,  nonsuited 
the  plaintiffs.  And  upon  appeal,  one  question  raised 
was,  whether  the  omission  to  sue  the  obligors,  or 
attempt  a  foreclosure  of  the  mortgage,  precluded  the 
plaintiffs  from  recovering  upon  the  guaranty.  The 
Court,  af^r  reviewing  numerous  cases  (Cumpston  vs. 
McNair,  1  Wend.,  p.  457;  Moakley  vs.  Riggs,  19 
Johns.,  p.  69;  Thomas  vs.  Woods,  4  Cow.,  p.  173. 
Loveland  vs.  Sheppard,  2  Hill,  p.  139;  Burt  vs.  Horner, 
5  Barb.,  p.  501;  Vanderveer  vs.  Wright,  6  Barb.,  p. 
547;  Curtis  vs.  Smallman,  14  Wend.,  p.  231;  White 
vp.  Case,  13  Wend.,  p.  543;  Kies  vs.  Tiffl,  1  Cow.,  p. 
98;  Eddy  vs.  Stanton,  21  Wend.,  p.  255;  People  vs. 
Jansen,  7  Johns.,  p.  332;  Hart  vs.  Hudson,  6  Duer, 
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p.  303;  Taylor  vs.  Bullen,  6  Cow.,  p.  624;  Gallaji^her 
vs.  White,  31  Barb.,  p.  94;  Morris  vs.  Wadsworth,  11 
Wend.,  p.  100;  17  id.,  p.  103;  Merritt  vs.  Lincoln,  21 
Barb.,  p.  249;  Newell  vs.  Fowler,  23  Barb.,  p.  632), 
stated  the  following  principles  as  supported  by  the 
weight  of  authority:  1.  That  a  guaranty  of  collection 
implies  that  a  note  or  other  evidence  of  debt  is  good 
and  collectible  against  the  principal  debtors;  and 
this  means  collectible  by  due  course  of  law;  2.  That, 
ordinarily,  to  test  that  question,  it  is  necessary  that  the 
usual  legal  proceedings  should  be  resorted  to,  to  wit,  a 
judgment  and  execution  against  the  parties  primarily 
liable  to  pay;  and  a  return  of  an  execution  unsatisfied 
is  primarily  sufScient  evidence  that  it  is  not  collectible; 
3.  That  it  is  not  indispensable  that  legal  proceedings 
should  be  resorted  to  to  test  the  collectibility  of  the 
pi|)er,  if  it  otherwise  satisfactorily  appears  that  a  resort 
to  such  proceedings  would  be  ineffectual;  and  proof 
that  the  principal  debtors,  from  the  period  of  the 
maturity  of  the  debt,  have  been  uniformly  insolvent 
and  unable  to  pay  any  part  of  the  debt  is  sufficient 
evidence  for  this  purpose;  4.  That  legal  proceedings 
are  not  a  condition  precedent  to  the  liability  of  the 
guarantor,  but  equivalent  evidence  of  inability  to  collect 
any  part  of  the  debt  will  suffice;  and  that,  however 
desirable  it  may  be  to  have  one  uniform  rule — e.  g.,  the 
return  of  an  execution  unsatisfied  against  the  principal 
debtor — as  the  test  of  the  collectibility  of  a  debt,  the 
weight  of  authority  does  not  allow  that  rule  to  be 
adopted. 

2S02.    In  the  cases  mentioDed  in  Section  2800,  the  Onaran- 

tor's 

removal  of  the  principal  from  the  State,  leaving:  i^o  uawuty 
property  therein  from  which  the  obligation  might  be  ««"»nty. 
satisfied,  is  equivalent  to  the  insolvency  of  the  princi- 
pal in  its  effect  upon  the  rights  and  obligations  of  the 
guarantor. 

NoTi. — This  is  the  principle  adopted  in  Cooke  vs. 
Nathan,  16  Barb.,  p.  342;  but  see  White  vs.  Case,  13 
Wend.,  p.  543;  Burt  vs.  Homer,  6  Barb.,  p.  501; 
Newell  vs.  Fowler,  23  Barb.,  p.  628. 
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ARTICLE  IV. 

LIABILITY  OF  GUABANTORS. 

Skction  2806.  Guaranty,  how  construed. 

2807.  Liability  upon  guaranty  of  payment  or  performance. 

2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

2809.  Obligation  of  guarantor  cannot  exceed  that  of  the 

principal. 

2810.  Guarantor  not  liable  on  an  illegal  contract. 

Guaranty.        2806.     A  guaranty  is  to  be  deemed  unconditional 
construed,    uuless  its  terms  import  some  condition  precedent  to 
the  liability  of  the  guarantor. 

Note.— Morris  vs.  Wadsworth,  11  Wend.,  p.  100; 
17  id.,  p.  103;  Smith  vs.  Dann,  6  HHI,  p.  543.  Where 
one  person  guarantees  the  payment  of  the  debt  of 
another,  in  consideration  of  the  agreement  of  the  cred- 
itor to  stay  proceedings  against  the  debtor,  the  promise 
of  the  creditor  is  a  condition  precedent,  and  its  per- 
formance must  be  proved  to  entitle  him  to  a  judgment 
against  the  guarantor. — Smith  vs.  Compton,  6  Cal., 
p.  24. 

Liability  2807.     A  guarantor  of  payment  or  performance  is 

guaranty  of  liable  to  the  guarantee  immediately  upon  the  default 

payment  or  ^  ,  . 

perform-      of  the  principal,  and  without  demand  or  notice. 

Note. — "  Upon  the  default  of  the  principal.'*— Van 
Rensselaer  vs.  Miller,  Hill  &  D.  Supp.,  p.  237;  Bank 
of  N.  Y.  vs.  Livingston,  2  Johns.  Cas.,  p.  409;  Love- 
land  vs.  Shepard,  2  Hill,  p.  139;  Moakley  vs.  KiggSi  19 
Johns.,  p.  69;  Grant  vs.  Hotchkiss,  26  Barb.,  p.  63; 
Thomas  vs.  Woods,  4  Cow.,  p.  173;  Backus  vs.  Ship- 
heid,  11  Wend.,  p.  629.  "  Without  demand  or  notice." 
Brown  vs.  Curtis,  2  N.  Y.,  p.  225;  Allen  vs.  Bight- 
mere,  20  Johns.,  p.  365;  Clark  vs.  Burdett,  2  Hall,  p. 
197;  Kemble  vs.  Wall  is,  10  Wend.,  p.  374;  Morris  vs. 
Wadsworth,  11  id.,  p.  100;  17  id.,  p.  103;  Mackensie 
vs.  Farrell,  4  Bosw.,  p.  192;  Stems  vs.  Marks,  35  Barb., 
p.  565;  Walton  vs.  Mascall,  13  M.  &  W.,  p.  452. 
Where  a  joint  promissory  note  was  indorsed  contem- 
I)oraneously  with  the  signing  of  the  note — as  follows : 
"  I  guarantee  the  collection  of  the  within  note  when 
due.  (Signed.)  A.  Hay  ward." — it  was  held  that  the 
engagement  of  Hay  ward  was  not  original,  but  collate- 
^  ral;  that  he  was  a  guarantor,  and  not  a  promissor,  and 

was  entitled  to  legal  notice  of  non-payment  of  the  note 
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before  he  can  be  charged  on  his  contract. — Reeves  vs. 
Howe,  16  Cal.,  p.  152;  see,  further,  Biggs  vs.  Waldo,  2 
Cal.,  p.  485;  Hartman  vs.  Burlingame,  9  Cal.,  p.  557; 
Dane  vs.  Corduan,24  Cal.,  p.  157;  Pierce  vs.  Kennedy, 
5  Cal.,  p.  138;  Brady  vs.  Reynolds,  13  Cal.,  p.  31;  Hum- 
phreys vs.  Crane,  5  Cal.,  p.  173;  and  see  Jones  vs.  Good- 
win, 39  Cal.,  p.  493,  affirming  the  principles  decided  in 
the  cases  above  cited.  This  section  undoubtedly  quali- 
fies the  law,  as  shown  by  decisions,  very  materially,  so 
that  the  guarantor  is  liable  immediately  upon  default 
of  principal,  and  without  demand  or  notice.  See,  also, 
Whiting  vs.  Clark,  17  Cal.,  p.  407;  Donahue  vs.  Gift, 
7  Cal.,  p.  242. 


2808.  Where  one  guarantees  a  conditional  obli^a-  Liability 
tion,  his  liability  is  commensurate  with  that  of  the  J^*^*"*^ 
principal,  and  he  is  not  entitled  to  notice  of  the  default  Jbu^Uo^ 
of  the  principal,  unless  he  is  unable,  by  the  exercise 

of  reasonable  dihgence,  to  acquire  information  of  such 
default,  and  the  creditor  has  actual  notice  thereof. 

Note.— Douglas  vs.  Howland,  24  Wend.,  p.  35. 

2809.  The  obligation  of  a  guarantor  must  be  neither  obligation 
larger  in  amount  nor  in  other  respects  more  burden-  guarantor 

o  ^  eaiiDot 

some  than  that  of  the  principal;  and  if  in  its  terms  it  that c^  the 
exceeds  it,  it  is  reducible  in  proportion  to  the  princi-  ^"°"'^*^- 
pal  obligation. 

Note. — Code  Napoleon,  i  2013. 

2810.  A  guarantor  is  not  liable  if  the  contract  of  Guarantor 

^  ^  not  liable 

the  principal  is  unlawful;   but  he  is  liable  notwith-  9^^^ 
standing  any  mere  personal  disability  of  the  principal,  co'»*'a«<^* 
though  the  disability  be  such  as  to  make  the  contract 
void  against  the  principal. 

Note.— Kimball  vs.  Newall,  7  Hill,  p.  116;  Swift 
vs.  Beers,  3  Denio,  p.  70;  Ledeliey  vs.  Powers,  25 
How.  Pr.,  p.  240. 


AUTICLE    V. 

CONTINUING    GUARANTY. 

SscnoN  2814.  Continuing  guaranty,  what. 
2815.  Revocation. 
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what. 


Revoca- 
tion. 


2814.  A  guaranty  relating  to  a  future  liability  of 
the  principal,  under  successive  transactions,  .which 
either  continue  his  liability  or  from  time  to  time  renew 
it  after  it  has  been  satisfied,  is  called  a  continuing 
guaranty. 

Note. — See  Agawam  Bank  vs.  Strever,  18  N.  Y.*  p. 
502;  Rindge  vs.  Judson,  24  N.  Y.,  p.  64;  Gates  vs. 
McKee,  13  N.  Y.,  p.  232.  In  general,  an  agreement 
to  be  responsible  for  goods  delivered  to  a  third  person 
will  not  be  deemed  a  continuing  undertaking,  unless  its 
language  clearly  indicates  that  such  was  the  intention 
of  the  parties. — Dixon  vs.  Frazee,  1  E.  D.  Smith,  p.  32; 
Fellows  vs.  Prentiss,  3  Den.,  p.  512;  Whitney  vs. 
Groot,  24  Wend.,  p.  82. 

2815.  A  continuing  guaranty  may  be  revoked  at 
any  time  by  the  guarantor,  in  respect  to  future  trans- 
actions, unless  there  is  a  continuing  consideration  as  to 
such  transactions  which  he  does  not  renounce. 

Note.— OflTord  vs.  Davies,  12  C.  B.  (N*  S.),  p.  748. 
There  has  been  an  exception  made  in  the  case  of 
guaranties  under  seal,  as  to  which  see  Hassell  vs.  Long, 
2  M.  &  Selw.,  pp.  363,  370;  Calvert  vs.  Gordon,  7  B.  & 
Or.,  p.  809;  but  the  distinction  between  sealed  and 
unsealed  instruments  being  abolished  by  this  Code,  and 
for  other  reasons,  this  exception  is  no  longer  preserved. 


ARTICLE  VI. 


What 

dealings 

with 

debtor 

exonerate 

guarantor. 


EXOITKBATIOK  OF  GUARANTORS. 

Sectiok  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promises. 

2821.  Rescission  of  alteration. 

2822.  Part  performance. 

2823.  Delay  of  creditor  does  not  discharge  guarantor. 

2824.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 

2825.  Discharge  of  principal  by  act  of  law  does  not  dis- 

charge guarantor. 

2819.  A  guarantor  is  exonerated,  except  so  far  as 
he  may  be  indemnified  by  the  principal,  if  by  any  act 
of  the  creditor,  without  the  consent  of  the  guarantor, 
the  original  obligation  of  the  principal  is  altered  in 
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any  respect,  or  the  remedies  or  rights  of  the  creditor 
against  the  principal,  in  respect  thereto,  in  any  way 
impaired  or  suspended. 

Note. — "A  guarantor^ exonerated  except  so  fiir  as 
he  may  be  indemnified  by  the  principal." — Moore  vs. 
Paine,  12  Wend.,  p.  123.  "  If  by  any  act  of  the  cred- 
itor."— Bowery  Savings  Bank  vs.  Clinton,  2  Sandf., 
p.  113;  Storm  vs.  Waddell,  2  Sandf.  Ch.,  p.  494;  see 
Sec.  2825.  "  Without  the  consent  of  the  guarantor." 
Of  course  the  consent  of  the  guarantor,  at  or  before  the 
time  of  altering  the  contract,  makes  the  alteration 
binding  upon  him. — N.  H.  Savings  Bk.  vs.  Golcord, 
15  N,  H.,  p.  119;  Solomon  vs.  Gregory,  4  Harriaon,  p. 
112;  Suydam  vs.  Vance,  2  McLean,  p.  99;  La  Farge 
vs.  Herter,  11  Barb.,  p.  159.  And  his  assent,  after  the 
alteration,  revives  his  liability. — Smith  vs.  Winter,  4 
M.  &  W.,  p.  454;  Mayhew  vs.  Crickett,  2  Swanst.,  p. 
193.  An  authority  to  '*  compound  "  a  debt  warrants 
an  extension  of  time. — Cowper  vs.  Smith,  4  M.  & 
W.,  p.  519.  **  The  original  obligation  of  principal  is 
altered."  The  general  rule  is  that  a  material  alteration 
of  the  contract,  made  between  the  creditor  and  the 
principal  debtor,  without  the  consent  of  the  surety,  dis- 
charges the  latter.  Woodworth  vs.  Bank  of  America,, 
19  Johns.,  p.  830,  is  a  leading  case  on  the  subject.  In 
that  case  a  pilomissory  note  was  made  and  indorsed  for 
the  accommodation  of  the  maker,  dated  at  Albany, 
where  the  parties  resided.  After  indorsing  the  note  in 
blank,  the  indorser  returned  it  to  the  maker,  who, 
without  the  consent  of  the  indorser,  wrote  and  signed 
in  the  margin  a  memorandum:  "  payable  at  the  Bank 
of  America."  The  note  was  discounted  by  the  Bank 
of  America,  and  payment  was  there  demanded,  at 
maturity,  and  notice  of  non-payment  given  to  the  in-  • 

dorser.  It  was  held  that  the  alteration  discharged  the 
indorser. — See,  also,  upon  the  same  rule,  Ludlow  vs. 
Simond,  2  Caines  Gas.,  p.  1 ;  Henderson  vs.  Marvin, 
33  Barb.,  p.  297;  S.  C,  11  Abb.  Pr.,  p.  142;  Bagley 
vs.  Clarke,  7  Bosw.,  p.  94;  Dewey  vs.  Reed,  40  Barb., 
p.  16.  In  the  last  mentioned  case  a  note  was  drawn 
payable  **  with  interest,"  and  in  that  form  was  signed 
by  the  defendant  as  surety.  After  it  was  executed  by 
him  it  was  altered  by  agreement  between  the  holder 
and  principal  maker,  but  without  the  knowledge  or 
consent  of  the  surety,  by  adding  to  it  the  following 
words:  "interest  to  be  paid  semi-annually."    It  was 

31 — ^vol.  ii. 
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held  that  this  alteration  discharged  the  surety.    The 
surety  is  exonerated,  even  though  the  principal  hecomes 
liable  under  the  contract  as  it  originally  stood. — Bonar 
vs.  Macdonald,  3  H.  of  L.  Cas.,  p.  226;  see,  also,  Peo- 
ple vs.  Kneeland,  81  Cal.,  p.  288.    "  In  any  respect." 
A  question  has  been  suggested  whether  this  rule  should 
not  be  qualified  so  as  to  prevent  the  surety  from  claim- 
ing a  discharge  through  an  alteration  in  the  princii>al 
contract  not  assented  to  by  him,  if  the  Court  or  jury 
were  of  opinion  that  it  operated  to  benefit  him.    This 
qualification  of  the  surety's  right  to  a  discharge  finds 
some  support  in  the  language  of  the  New  York  Com- 
mon Pleas  in  Ogden  vs.  Rowe,  3  E.  D.  Smith,  p.  812. 
The  defendant  in  that  case  was  surety  for  rent  due  on 
a  lease.    By  the  terms  of  the  original  lease  the  rent 
was  payable  quarterly,  but  the  tenant,  by  his  subse- 
quent request,  was  permitted  to  pay  monthly.     The 
Court  say:  **  It  is  now  insisted  that  accepting  the  pay- 
ment of  rent  monthly  was  an  alteration  of  the  lease*  of 
the  landlord,  which  discharged  the  surety.    This  claim 
cannot  be  sustained  for  two  reasons:  First,  the  proof 
did  not  show  any  binding  agreement  to  pay  and  accept 
monthly;  and  second,  the  acceptance  of  the  rent,  before 
it  became  due,  by  the  terms  of  the  lease,  was  in  ease 
of  the  surety,  and  did  not  in  anywise  alter  the  nature 
or  extent  of  his  obligation;  it  rather  reduced  the  prob- 
ability that  he  would  be  liable  at  all  by  reducing  the 
amount  in  arrear.    As  well  might  a  surety  on  a  bond 
for  the  payment  of  money  at  the  expiration  of  one 
year  claim  that  he  is  discharged  because  at  the  end  of 
six  months  the  obligee  consented  to  receive  from  the 
principal  debtor  one  half  the  sum  secured  to  be  paid." 
The  result  reached  was  doubtless  correct,  for  the  rea- 
son that  the  facts  amounted  only  to  part  payment  and 
did  not  show  a  case  of  alteration  of  the  original  obli- 
gation.    But  a  careful  examination  of  the  authori- 
ties, and  a  consideration  of  the  grounds  of  a  surety's 
liability,  must  convince  all  that  the  suggestion  that 
an  alteration  of  the  principal  contract,  though  never 
assented  to,  may  be  disregarded  if  perceived  to  operate 
in  favor  of  the  surety,  is  inadmissible.    The  obliga- 
tion of  a  surety  is  founded  in  his  contract;  and  it  is 
a  contract  which  upon  well  recognized  principles  is 
to  be  construed  favorably  for  him.    His  assent  is  an 
essential   element  in  this  contract,  and  an  essential 
ground  of  his  obligation.    There  is  no  more  propriety 
in  permitting  his  principal  and  the  creditor  to  modify 
his  contract  without  his  assent,  and  upon  the  mere 
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ground  of  a  benefit  thereby  done  him,  by  modifying? 
the  contract  between  themselves  for  which  he  stands 
sponsor,  than  there  would  be  in  allowing  one  person  to 
enter  into  an  original  engagement  for  another,  without 
his  assent,  and  in  holding  the  latter  as  a  contracting 
party  on  the  ground  of  anticipated  benefit  to  him.  The 
presumption  of  assent  may  well  be  aided  by  the  &ct 
of  a  benefit  to  be  derived.  But  it  is  the  assent,  and  not 
the  benefit,  which  after  all  constitutes  the .  contract. 
The  surety  has  the  right  to  judge  for  himself,  and  be- 
forehand, whether  the  proposed  change  in  his  obliga- 
tion is  for  his  benefit  or  not;  and  tiie  opinion  of  a  judi- 
cial tribunal,  taken  after  the  fact,  cannot  safely  be  sub-  , 
stituted  fur  the  judgment  of  the  party  interested.  It  is 
settled  that  the  creditor,  after  he  has  altered  the  obliga- 
tion of  the  principal  debtor,  will  not  be  allowed  to  hold 
the  surety  by  showing  that  the  change  made  was  not 
prejudicial  to  the  latter.  This  negative  answer  to  the 
surety's  objection  is  clearly  insufiicient.  Thus  in  Birck- 
head  vs.  Brown,  5  Hill,  pp.  634,  640;  afiirmed,  2  Den., 
p.  375,  the  Court  say:  **  The  doctrine  is  a  familiar  one 
that  a  surety  can  only  be  charged  where  the  case  is 
brought  within  the  very  terms  of  his  contract.  *  *  * 
Courts  are  not  at  liberty  to  speculate  upon  the  question 
whether  the  surety  has  or  has  not  been  injured  by  a 
departure  from  the  terms."  To  the  same  efiTect,  see 
Newton  vs.  Chorlton,  10  Hare,  p.  646;  2  Drewry,  p. 
333;  Calvert  vs.  London  Dock  Co.,  2  Keen,  p.  638. 
See,  also,  a  strong  intimation  that  an  alteration  even  to 
the  benefit  of  the  surety  would  discharge  him,  in  Blest 
vs.  Brown,  8  Jur.  (N.  S.),  p.  602. 

In  Dobbin  vs.  Bradley,  17  Wend.,  p.  422,  the  defend- 
ant guarantied  the  paper  of  Smith  to  be  made  payable 
at  a  particular  bank.  Smith  gave  his  note  to  the 
plaintififs,  in  the  course  of  the  business  mentioned  in 
the  guaranty,  but  made  it  payable  generally,  or  in 
other  words,  without  specifying  any  place  of  payment. 
And  although  the  note  was  deposited  in  the  particular 
bank  before  it  came  to  maturity,  it  was  held  that  the 
defendant  was  not  liable.  The  Court  refused  to  go  into 
the  inquiry  whether  the  surety  had  been  injured,  say- 
ing it  was  enough  that  the  case  did  not  come  within 
the  terms  of  the  contract.  In  Colemard  vs.  Lamb,  15 
Wend.,  pp.  329,  332,  the  Court,  commenting  on  an 
alteration  in  the  original  agreement,  say:  '*A  new  con- 
tract was  thus  made  between  the  principal  parties, 
without  the  consent  of  the  surety,  and  one  for  which 
he  had  never  agreed  to  be  responsible.  The  arrange- 
ment was  one  which  might  not  improbably  prove  pre- 
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judicial  to  the  surety.    But  it  is  unnecessaiy  to  specu- 
late upon  the  consequences  which  were  likely  to  result 
from  the  new  agreement  made  with  the  principal.*   It 
is  enough  that  a  new  agreement,  obligatory  upon  the 
parties  to  it,  was  actually  made;  and  as  this  was  done 
without  the  consent  of  the  surety,  there  can  be  no 
doubt  that  he  was  discharged  from  all  further  liabil- 
ity."    See,  to  the  same  effect,  Miller  vs.  McCan,  7 
Paige,  p.  451.    In  Bonser  vs.  Cox,  4  Beavan,  p.  379, 
and  6  id.,  p.  110,  A  agreed  to  become  surety  for  B  for 
the  repayment  of  an  advance  to  be  made  in  the  shape  of 
a  draft  for  three  months.    The  advance  was  made  by  an 
immediate  payment;  and  it  was  held  that  the  surety 
was  discharged.    The  reason  for  the  rule  which  pro- 
hibits a  surety  to  be  holden  simply  because  the  altera- 
tion was  not  iigurious  to  him — viz:  that  his  assent  to  be 
surety  upon  the  altered  agreement  Is  needed  to  consti- 
tute him  one — is  equally  valid  to  forbid  that  he  should 
be  holden  because  the  modiJScation  is  thought  to  tend  to 
his  benefit;  except,  indeed,  that  there  will  be  cases  in 
which  the  fact  that  it  was  beneficial  may  aid  other  cir- 
cumstances to  satisfy  the  jury  of  the  fact  of  assent. 
This  principle  is  unafiTected  by  the  section  in  the  text. 
Gases  enforcing  the  general  rule  that  modifications  of 
the  principal's  contract  will  discharge  the  surety,  in 
which  the  particular  question  of  injury  or  benefit  to 
the  surety  from  the  change  did  not  arise,  are  Bathbone 
vs.  Warren,  10  Johns.,  p.  587;   Bangs  vs.  Strong,  7 
Hill,  p.  250,  affirming  S.  C,  10  Paige,  p.  11;  Coleman 
vs.  Wattle,  6  N.  Y.,  p.  44.    The  decisions  in  Shu&ldt 
vs.  Gustin,  2  E.  D.  Smith,  p.  57,  and  Ogden  vs.  San- 
derson, 8  id.,  p.  166,  rest  upon  the  ground  that  the 
negotiations  between  the  creditor  and  the  principal 
debtor  had  never  reached  the  point  of  a  binding  agree- 
ment changing  the  original  obligation.    **  Or  the  reme- 
dies or  rights  of  the  creditor  against  the  principal." — 
Reynolds  vs.  Ward,  5  Wend.,  p.  501;  Hall  vs.  Con- 
stant, 2  Hall,  p.  185;  Gahn  vs.  Niemcewicz,  11  Wend., 
p.  812,  affirming  S.  C,  3  Paige,  p.  614;  Newsam  vs. 
Pinch,  25  Barb.,  p.  175.    "  In  any  way." — Bangs  vs. 
Strong,  7  Hill,  p.  250,  affirming  S.  C,  10  Paige,  p.  11. 
**  Impaired."— Hall  vs.  Constant,  2  Hall,  p.  185;  Vilas 
vs.  Jones,  1  N.  Y.,  p.  274,  affirming  S.  C,  10  Paige, 
p.  76;  Bower  vs.  Teirmann,  8  Denio,  p.  378.    **  Or  sus- 
pended."—Smith  vs.  Townsend,  26  N.  Y.,  p.  479;  HuflT- 
man  vs.  Hulburt,  13  Wend.,  p.  377;  Draper  vs.  Tres- 
cott,  29  Barb.,  p.  401;  Henderson  vs.  Marvin,  31  Barb., 
p.  297;  Hart  vs.  Hudson,  6  Duer,  p.  294;   Cross  vs. 
Sprigg,  2  Macn.  A  G.,  p.  113;  Bank  of  Ireland  vs. 
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Beresford,  6  Dow,  p.  238;  Combe  vs.  "Woolf,  8  Bing., 
p.  156;  Manuf.  and  Mech.  Bank  vs.  Bank  of  Penn.,  7 
Watts  &  S.,  p.  335;  McComb  vs.  Kittridge,  14  Ohio, 
p.  348;  Brigham  vs.  Wentworth,  11  Gushing,  p.  123; 
Greely  vs.  Dow,  2  Mete.,  p.  176;  Fowler  vs.  Brooks, 
13  N.  H.,  p.  240;  Uhler  vs.  Applegate,  26  Penn.  St., 
p.  140;  Lime  Rock  Bank  vs.  Mallett,  34  Me.,  p.  547; 
Dorlon  vs.  Christie,  39  Barb.,  p.  610;  and  compare 
Wright  vs.  Storrs,  6  Bosw.,  p.  600;  Taylor  vs.  Allen, 
36  Barb.,  p.  204;  see,  also,  Morley  vs.  Dickinson,  12 
Cal.  p.  561.  It  has  been  held  that  a  mere  covenant  not 
to  sue  the  debtor,  reserving  the  right  to  sue  the  sure- 
ties, does  not  discharge  them. — Price  vs.  Barker,  4  E. 
&  B.,  p.  760;  Kearsley  vs.  Cole,  16  M.  &  W.,  p.  128; 
see  Sohier  vs.  Loring,  6  Cush.,  p.  544.  As  an  original 
question,  however,  the  propriety  of  this  exception  has 
been  doubted;  and  the  contrary  was  held  in  Austin  vs. 
Dorwin,  21  Vt.,  p.  88;  Dickerson  vs.  Commissioners, 
etc.,  6  Ind.,  p.  128;  see,  however,  Hubbell  vs.  Carpen- 
ter, 5  N.  Y.,  p.  171.  An  agreement  between  a  creditor 
and  a  third  person  to  give  time  to  the  debtor  does  not 
discharge  the  surety.— Frazer  vs.  Jordan,  8  El.  &  Bl., 
p.  303;  and  see,  also,  case  of  Gross  vs.  Parrott,  16  Cal., 
p.  143. 

2820.    A  promise  by  a  creditor,  which   for  any  Void, 
cause  is  void,  or  voidable  by  him  at  his  option,  does 
not   alter  the   obligation   or  suspend   or  impair  the 
remedy,  within  the  meaning  of  the  last  section. 

Note.— Hall  vs.  Constant,  2  Hall,  p.  185;  Bangs  vs. 
Strong,  10  Paige,  p.  11;  Vilas  vs.  Jones,  1  N.  T.,  p. 
274;  compare  Draper  vs.  Trescott,  29  Barb.,  p.  401; 
also  Kellogg  vs.  Olmstead,  25  N.  Y.,  p.  189.  In  the 
last  mentioned  case  it  i«  held  that  a  pix>mise  by  a  debtor 
that  he  will  not  pay  a  debt,  then  overdue,  until  a  future 
day  named,  and  that  he  will  then  pay  the  same  with 
interest,  is  not  a  good  consideration  for  a  promise  by 
the  creditor  to  extend  the  time  for  payment. 


2821.    The  rescission  of  an  agreement  altering  the  ResoiflsioH 
original  obligation  of  a  debtor,  or  impairing  the  rem-  alteration. 
edy  of  a  creditor,  does  not  restore  the  liability  of  a 
guarantor  who  has  been  exonerated  by  such  agree- 
ment. 

Note. — Dewey  vs.  Reed,  40  Barb,,  p.  16;  Bonar  vs. 
Macdonald,  3  H.  of  L.  Cas.,  p.  227. 
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Part 

perform* 

anoe. 


Delay  of 
creditor 
does  not 
discharge 
guarantor. 


2822.  The  acceptance,  by  a  creditor,  of  anything 
in  partial  satisfaction  of  an  obligation,  reduces  the  obli- 
gation of  a  guarantor  thereof,  is  the  same  measure  as 
that  of  the  principal,  but  does  not  otherwise  affect  it. 

Note.— Ogden  vs.  Rowe,  3  E.  D.  Smith,  p.  312;  see 
note  to  Sec.  2819;  Ellis  ye.  McCMrmick,  1  Hilt.,  p.  313. 

2823.  Mere  delay  on  the  part  of  a  creditor  to  pro- 
ceed against  the  principal,  or  to  enforce  any  other 
remedy,  does  not  exonerate  a  guarantor. 

NoTK. — "Williams  vs.  Townsend,  1  Bosw.,  p.  411; 
Albany  Dutch  Church  vs.  Vedder,  14  Wend.,  p.  165; 
Sailly  vs.  Elmore,  2  Paige,  p.  497;  Daniels  vs.  Patter- 
son, 3  N.  Y.,  p.  47;  Scroepwell  vs.  Shaw,  S  N.  Y.,  p. 
446,  alTg  8.  C,  5  Barb.,  p.  580;  Goldsmith  vs.  Brown, 
35  Barb.,  p.  484;  Miller  vs.  Stem,  2  Penn.St.,  p.  286; 
Shook  vs.  State,  6  Ind.,  p.  113;  Nichols  vs.  McDowell, 
14  B.  Monr.,  p.  6;  Hoyt  vs.  French,  4  Foster,  N.  H., 
p.  198;  Hunter  vs.  Jett,  4  Band.,  p.  104;  Sawyer  vs. 
Patterson,  11  Ala.  (N.  S.),  p.  523;  Clarke  Co.  vs.  Cov- 
ington, 26  Miss.,  p.  470;  Hunt  vs.  Bridgham,  2  Pick., 
p.  581.  It  has  been  held  that  a  mere  neglect  to  sue  the 
principal  will  not  exonerate  a  surety. — Humphreys  vs. 
Crane,  5  Cal.,  p.  173.  And  neglect  to  sue  a  contractor 
for  his  first  breach  of  contract  does  not  operate  so  as  to 
release  his  sureties  for  subsequent  breaches. — City  of 
Sacramento  vs.  Kirk,  7  Cal.,  p.  419;  see,  also,  Sec. 
2807. 

euarantor        2824.     A  guarantor,  who  has  been  indemnified  by 
fled  by  the    the  principal,  is  liable  to  the  creditor  to  the  extent  of 

debtor,  not  ^  ^     ' 

exonerated  the  indemnity,  notwithstanding  that  the  creditor,  with- 
out the  assent  of  the  guarantor,  may  have  modified 
the  contract  or  released  the  principal. 

NoTK.— Moore  vs.  Paine,  12  Wend.,  p.  123;  Pratt 
vs.  Adams,  7  Paige,  p.  615;  Ten  Eyck  vs.  Holmes,  3 
Sandf.  Ch.,  p.  428;  Smith  vs.  Steele,  25  Verm.,  p.  427. 


Disehar^ 
of  principal 
by  act  of 
law  does 
not 

discharge 
ruaraotor. 


2825.  A  guarantor  is  not  exonerated  by  the  dis- 
charge of  his  principal  by  opemtion  of  law,  without 
the  intervention  or  omission  of  the  creditor. 

Note.— Bowery  Savings  Bank  vs.  Clinton,  2  Sandf., 
p.  113;  Storm  vs.  Waddell,  2  Sandf.  Ch.,  p.  494. 
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CHAPTER  n. 

SURBTYSHIP. 


Artiglx    I.  Who  abe  StmxTiss. 

II.  Liability  ot  Subetikb. 

III.  Bights  of  Subeties. 

IV.  Bights  of  Gbeditobs. 
V.  Letteb  of  Cbedit. 


ABTICLE  I. 

WHO  ABE  SUBETIES. 

Section  2831.  Surety,  what. 

2832.  Apparent  principal  may  show  that  he  is  surety. 

2831.  A  surety  is  one  who  at  the  request  of  an-  Surety. 
other,  and  for  the  purpose  of  securing  to  him  a  benefit, 
becomes  responsible  for  the  performance  by  the  latter 

ot  some  act  in  favor  of  a  third  person,  or  hypothecates 
property  as  security  therefor. 

Note. — The  common  definition  of  a  surety  (see  "Web- 
ster's, Wharton's,  and  BurriU's  Dictionaries,)  cannot 
be  distinguished  from  that  of  a  guarantor,  and  clearly 
covers  the  case  of  an  indorser.  But  an  indorser  is  not 
necessarily  a  surety  (Pitts  vs.  Congdon,  2  N.  T.,  p. 
352;  Hurd  vs.  Little,  12  Mass.,  p.  502),  nor  is  a  guar- 
antor, although  their  rights  are  in  some  important 
respects  alike.  The  distinction  between  a  surety  and  a 
mere  guarantor  is,  that  the  former  enters  into  the  con- 
tract primarily  for  the  benefit  of  the  debtor,  while  with 
the  latter  the  benefit  of  the  principal  debtor  is  no  mate- 
rial part  of  the  inducement  to  him  to  contract.  **  Hy- 
pothecates property  as  security  therefor." — Vartie  vs. 
Underwood,  18  Barb.,  p.  561;  Grahn  vs.  Niemcewicz, 
11  Wend.,  p.  312;  3  Paige,  p.  614;  see  note  to  Sec.  2787, 
and  cases  cited  therein. 

2832.  One  who  appears  to  be  a  principal,  whether  Apparent 
by  the  terms  of  a  written  instrument  or  otherwise,  may  W  ™^ 
show  that  he  is  in  fact  a  surety,  except  as  against  per-  ««"ty. 
sons  who  have  acted  on  the  feith  of  his  apparent  char-    . 
acter  of  principal. 
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Note. — So  held  as  between  the  parties  themselyes 
(Eouse  vs.  Whited,  25  N.  Y.,  p.  170;  Barry  vs.  Ran- 
som, 12  id.,  p.  446;  Griffiths  vs.  Keed,  21  Wend.,  p. 
502);  and  so  as  to  third  persons  in  equity. — Hollier  vs. 
Eyre,  9  Clark  &  Fin.,  p.  1;  Davies  vs.  Stainbank,  6 
Be  G.,  M.  &  Q.y  p.  679.  At  common  law  the  rule 
excluding  oral  evidence  to  vary  a  written  contract  ex- 
cluded evidence  to  show  that  the  apparent  principal 
was  a  surety  (Harrison  vs.  Gourtauld,  3  B.  &  Ad.,  p. 
36;  Fentum  vs.  Pocock,  5  Taunt.,  p.  192;  see,  however, 
Artcher  vs.  Douglas,  5  Benio,  p.  509);  and  upon  the 
authority  of  these  cases  alone — the  decisions  in  equity 
not  being  cited  by  counsel  on  either  side — the  same  rule 
has  been  followed  in  a  recent  case  in  the  State  of  New 
York. — Howard  Banking  Co.  vs.  Welch  man,  6  Bosw., 
p.  280.  The  fusion  of  law  and  equity  in  this  State  has 
superseded  the  common  law  rule.  In  England,  since 
equitable  defenses  have  been  admitted  in  common  law 
Cfourts,  the  equitable  rule  has  been  followed  and  defined 
as  in  the  text,  by  all  the  Judges. — Pooley  vs.  Harra- 
dine,  7  El.  &  Bl.,  p.  431;  Greenough  vs.  McClelland,  2 
El.  &  El.,  p.  424;  6  Jur.  (N.  S.),  p.  772;  30  L.  J.  (Q.  B.), 
p.  15;  Taylor  vs.  Burgess,  5  Hurlst.  &  N.,  p.  1.  And 
see  Mohawk  and  Hudson  Biver  B.  B.  Co.  vs.  Costigan, 
2  Sandf.  Ch.,  p.  306;  Artcher  vs.  Douglas,  5  Denio,  p. 
509.  Compare  Casey  vs.  Brabason,  10  Abb.  Fr.,  p.  368; 
Gahn  vs.  Niemcewicz,  11  Wend.,  p.  312;  Elwood  vs. 
Diefendorf,  5  Barb.,  p.  398;  Chester  vs.  Bank  of  Kings- 
ton, 16  N.  Y.,  p.  336.  The  same  rule  is  established  in 
Massachusetts.^ Weston  vs.  Chamberlin,  7  Cush.,  p. 
404;  Carpenter  vs.  King,  9  Mete.,  p.  511;  Harris  vs. 
Brooks,  21  Pick.,  p.  195. 


ARTICLE  II. 

LIABILITY  OV  SURETIES. 

Section  2836.  Limit  of  surety's  obligation. 

2837.  Rules  of  interpretation. 

2838.  Judgment  against  surety  does  not  alter  the  relation. 
2889.  Surety  exonerated  by  performance  or  offer  of  per* 

formance. 
2840.  Surety  discharged  by  certain  acts  of  the  creditor. 

Limit  of  2836.    A  surety  cannot  be  held  beyond  the  express 

surety's 

obUgation.    terms  of  his  contract,  and  if  such  contract  prescribes 
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a  penalty  for  its  breach,  lie  cannot  in  any  case  be  liable 
for  more  than  the  penalty. 

Note. — **  Surety  cannot  be  held  beyond  the  express 
terms  of  his  contract.'' — Ludlow  vs.  Simond,  2  Caines 
Gas.,  p.  1;  Walsh  vs.  Bailie,  10  Johns.,  p.  180;  Penoyer 
vs.  Watson,  16  id.,  p.  100;  see,  also,  Manhattan  Gas- 
light Co.  vs.  Ely,  80  Barb.,  p.  174;  25  How.  Pr.,  p. 
237;  Schloss  vs.  White,  16  Cal.,  p.  65;  People  vs.  Bus- 
ter, 11  Cal.,  p.  215;  People  vs.  Breyfogle,  17  Cal.,  p. 
504.  *'  Nor  liable  for  more  than  the  prescribed 
penalty.** — Clark  vs.  Bush,  3  Cow.,  p.  151;  Tunison  vs. 
Cramer,  2  South.,  p.  498;  see  Fairlie  vs.  Lawson,  5 
Cow.,  424;  Bayner  vs.  Clark,  7  Barb.,  p.  581;  Dicker- 
son  vs.  Cook,  3  Duer,  p.  324. 

2837.  In  interpreting  the  terms  of  a  contract  of  Rules  of 

*^  interprota- 

suretyship,  the  same  rules  are  to  be  observed  as  in  the  ^^^ 
case  of  other  contracts. 

NoTK.— Gates  vs.  McEee,  18  N.  Y.,  p.  232.  See, 
also,  Buggies  vs.  Holden,  3  Wend.,  p.  216;  Bochester 
City  Bank  vs.  Elwood,  21  N.  Y.,  p.  88. 

2838.  Notwithstanding  the  recovery  of  judgment  Judgment 
hy  a  creditor  against  a  sui^ety,  the  latter  still  occupies  ^^%^^ 
the  relation  of  surety.  fiiSiw! 

NoTK. — La&rge  vs.  Herter,  11  Barb.,  p.  159;  and 
see  S.  C,  9  N.  Y.,  p.  241;  Hubbell  vs.  Carpenter,  5 
Barb.,  p.  580;  and  see  S.  C,  5  N.  Y.,  p.  171;  compare 
Bangs  vs.  Strong,  7  Hill,  p.  250;  Schroeppell  vs.  Shaw, 
3  N.  Y.,  p.  446;  aflf*g  S.  C,  5  Barb.,  p.  580;  Bay  vs. 
Tallmadge,  5  Johns.  Ch.,  p.  305;  Boughton  v.  Bank  of 
Orleans,  2  Barb.  Ch.,  p.  458;  rev'g  S.  C,  2  id.,  p.  484; 
Storms  vs.  Thorn,  3  Barb.,  p.  314.  But  see,  to  the  con- 
trary, Jenkins  vs.  Bobertson,  2  Drewry,  p.  351.  .' 

/  •  ,   ;.     ^ 

2839.  Performance  of  the  principal  obligation,  or  surety    -  ^    *  W       ^ 

an  offer  of  such  performance,  duly  made,  whether  by  by  per-  I   ' 

the  principal  or  by  another  person,  exonerates  a  surety.  ^^^^ 

ance. 
Note. — '*  By  the  principal." — Elmendorph  vs.  Tap- 
pen,  5  Johns.,  p.  176;  Curiae  vs.  Packard,  29  Cal.,  p. 
194.  "Or  by  another  person." — This  rule  seems  Just, 
though  not  fully  supported  by  any  express  decision.  As 
between  the  creditor  and  the  principal  debtor,  the 
former  is  not  bound  to  accept  payment  from  a  stranger, 
but  as  respects  the  surety,  he  ought  to  do  so. 

32 — ^vol.  ii. 


creditor. 
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Surety  2840.    A  Buretv  is  exonerated — 

discharged  *' 

acts  of  the        ^'  ^^  ^^^®  manner  with  a  guarantor; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any 
act  of  the  creditor  which  would  naturally  prove  inju- 
nous  to  the  remedies  of  the  surety  or  inconsistent 
with  his  rights,  or  which  lessens  his  security;  or, 

8.  To  the  extent  to  which  he  is  prejudiced  by  an 
omission  of  the  creditor  to  do  anything,  when  required 
by  the  surety,  which  it  is  his  duty  to  do. 

Note.— <8fet6d.  2. — Schroeppell  vs.  Shaw,  8  N.  Y.,  p. 
446,  aff 'g  S.  C,  5  Barb.,  p.  680;  Gen.  Steam  Nav.  Co. 
vs.  Bolt,  6  C.  B.  (N.  S.),  p.  550;  Pledge  vs.  Buss,  H. 
B.  v.  Johns.,  p.  663. 

Subd,  3. — The  rule  seems  to  be  that  if  a  surety 
requests  the  creditor  to  proceed  against  the  principal  at 
a  time  when  the  latter  is  solvent,  and  the  creditor  neg- 
lects so  to  do,  and  the  principal  subsequently  becomes 
insolvent,  the  surety  is  exonerated. — King  vs.  Baldwin, 
17  Johns.,  p.  884;  Remsen  vs.  Beekman,  25  N.  Y.,  p. 
552.  And  in  the  last  mentioned  case  it  is  held  that 
want  of  notice  to  the  creditor  of  facts  tending  to  show 
that  the  delay  was  likely  to  prove  injurious  to  the 
surety,  makes  no  difference.  It  has  been  said,  in  some 
cases,  that  a  creditor  is  bound  to  deal  in  the  highest 
good  &ith  with  a  surety,  and  must,  if  consulted  by  one 
intending  to  become  a  surety  for  any  claim  of  such 
creditor,  actual  or  possible,  make  a  fUll  disclosure  to 
him  of  all  circumstances  which  would  be  likely  to  affect 
his  determination. — Owen  vs.  Homan,  8  Macn.  &  G., 
p.  378.  See  Bailton  vs.  Mathews,  10  Clark  &  F.,  p. 
034;  Pidcock  vs.  Bishop,  3  B.  &  Cr.,  p.  605;  Etting  vs. 
Bank  of  TJ.  8.,  11  "Wheat.,  p.  59.  But  on  a  review  of 
most  of  these  authorities,  this  doctrine  has  been  de- 
nied.—North  British  Ins.  Co.  vs.  Uoyd,  10  Exch.,  p. 
523;  Pledge  vs.  Buss,  H.  B.  V.  Johns.,  p.  663.  See 
Hamilton  vs.  Watson,  12  Clark  &  F.,  p.  109;  Wythes 
vs.  Labouchere,  5  Jur.  (N.  S.),  p.  499. 


ABTICLE  in. 

BIGHTS  OF  SURXTIIEB. 


Sbcttok  2844.  Surety  has  rights  of  guarantor. 

2845.  Surety  may  require  the  creditor  to  proceed  against  the 
principal. 
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Section  2846.  Surety  may  compel  principal  to  perform  obligations, 

when  due. 

2847.  A  principal  bound  to  reimburse  his  surety. 

2848.  The  surety  acquires  the  right  of  the  creditor. 

2849.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 

2850.  The  property  of  principal  to  be  taken  first. 

2844.  A  surety  has  all  the  rights  of  a  guarantor,  ^."l^^" 
whether  he  become  personally  responsible  or  not.  guarantor. 

NoTB. — Vartie  vs.  Underwood,  18  Barb.,  p.  661; 
Gahn  vs.  Niemoewicz,  11  Wend,  p.  512. 

2845.  A  surety  may  require  his  creditor  to  pro-  Surety  iw 
ceed  against  the   principal,  or  to  pursue  any  other  J^j,^^ 
renoiedy  in  his  power  which  the  surety  cannot  himself  JflSSSaf  * 
pursue,  and  which  would  lighten  his  burden;  and  if 

iu  such  case  the  creditor  neglects  to  do  so,  the  surety 
is  exonerated  to  the  extent  to  which  he  is  thereby 
prejudiced. 

Note. — This  is  the  settled  rule  in  New  York. — 
Remsen  vs.  Beekman,  25  N.  Y.,  p.  552;  Pain  vs. 
Packard,  13  Johns.,  p.  174;  King  vs.  Baldwin,  17 
Johns.,  p.  384,  reversing  S.  C,  2  Johns.  Gh.,  p.  554; 
see  Pulton  vs.  Matthews,  15  Johns.,  p.  433;  Valentine 
vs.  Farrington,  2  Edw.,  p.  53;  "Warren  vs.  Beardsley, 
8  Wend.,  p.  195;  Scroeppell  vs.  Shaw,  3  N.  Y.,  p. 
446,  affirming  S.  C,  5  Barb.,  p.  580.  There  is  some 
variance  on  this  question,  in  the  decision  of  other 
States. — See  to  same  effect  Wetzel  vs.  Sponsler,  18 
Penn.  St,  p.  460;  Johnson  vs.  Thompson,  4  Watts, 
p.  446;  State  vs.  Reynolds,  3  Mo.,  p.  95;  Hogaboom  vs. 
Herrick,  4  Yt.,  p.  131;  and  to  the  contrary.  Bel- 
lows vs.  Lovell,  5  Pick.,  p.  307;  Davis  vs.  Huggins, 
3  N.  H.,  p.  231.  In  this  State  it  has  heretofore  been 
held  that  if  a  surety  desires  to  protect  himself  he  must 
pay  the  debt  and  proceed  against  the  principal  or 
apply  to  a  Court  of  equity  to  compel  the  holder  to 
proceed  against  the  principal.  The  failure  of  the  holder 
of  a  note  to  sue  when  requested  by  a  surety  was  held 
not  to  operate  to  discharge  the  liability  of  the  latter. — 
See  Hartman  vs.  Burlingame,  9  Gal.,  p.  559;  Bane  vs. 
Corduan,  24  Gal.,  p.  165;  Hayesvs.  Josephi,26  Gal.,  p. 
543;  see  Whiting  vs.  Glark,  17  Gal.,  p.  407.  The  weU 
settled  rule  that  mere  delay  by  the  creditor  to  pursue 
the  principal  does  not  discharge  the  surety,  is  recog- 
nized by  Sec.  2823. 
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Surety  may      2846.    A  Buretj  may  compel  his  principal  to  per- 
perfSiS?^  *®  form  the  obligation  when  due. 

Note.— Ranelaugh  vs.  Hayes,  1  Vem.,  p.  190;  see 
Champiun  vs.  Brown,  6  Johns.  Ch.,  p.  398;  Antrobus 
vs.  Davidson,  3  Men  v.,  pp.  569,  578;  Padwick  vs. 
Stanley,  9  Hare,  p.  627. 


obligations, 
when  due. 


A  principal 
boandto 
reimburse 
his  surety. 


2847.  K  a  surety  satisfies  the  principal  obligation, 
or  any  part  thereof,  whether  with  or  without  legal  pro- 
ceedings, the  principal  is  bound  to  reimburse  what  he 
has  disbursed,  including  necessary  costs  and  expenses; 
but  the  surety  has  no  claim  for  reimbursement  against 
other  persons,  though  they  may  have  been  benefited 
by  his  act,  except  as  prescribed  by  the  next  section. 

NoTB. — "If  surety  satisfies  the  principal  obliga- 
tion,"  etc.,  **  whether  with  or  without  legal  proceed" 
inga^ — Mauri  vs.  Heffeman,  13  Johns.,  p.  58;  Vecbte 
vs.  Brownell,  8  Paige,  p.  212.  **  Principal  to  reimburse 
what  he  has  disbursed." — Bonney  vs.  Seely,  2  Wend., 
p.  481;  Hunt  vs.  Amidon,  4  Hill,  p.  345;  Jones  vs. 
Steinburgh,  1  Barb.  Ch.,  p.  250;  Cobb  vs.  Titus,  10  N. 
Y.,  p.  198;  Seely  vs.  Champlain,  4  Johns.,  p.  461. 

2848.  A  surety,  upon  satisfying  the  obligation  of 
the  principal,  is  entitled  to  enforce  every  remedy  which 
the  creditor  then  has  against  the  principal  to  the  extent 
of  reimbursing  what  he  has  expended,  and  also  to 
require  all  his  co-sureties  to  contribute  thereto,  with- 
out regard  to  the  order  of  time  in  which  they  became 
such. 

Note. — Hayes  vs.  Ward,  4  Johns.  Ch.,  p.  128;  Bul- 
lock vs.  Boyd,  HofiTm.,  p.  294;  Van  Home  vs.  Ever- 
son,  13  Barb.,  p.  526;  Cuyler  vs.  Ensworth,  6  Paige,  p. 
32;  N.  Y.  State  Bank  vs.  Fletcher,  5  Wend.,  p.  85; 
and  see  further,  Norton  vs.  Coons,  8  Denio,  p.  130; 
affirmed,  6  N.  Y.,  p.  33;  compare  Harris  vs.  Warner, 
13  Wend.,  p.  400;  see  note  to  Sec.  2845. 

Surety  2849.    A  surctv  is  entitled  to  the  benefit  of  every 

entitled  to 

benefit  of     security  for  the  performance  of  the  principal  obliga- 

CTeitor.      ^^^  \i^\A.  by  the  creditor,  or  by  a  co-surety  at  the  time 

of  entering  into  the  contract  of  suretyship,  or  acquired 


The  surety 
ftOQuires 
the  right 
of  the 
ereditor. 
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by  him  afterwards,  whether  the  surety  was  aware  of 
the  security  or  not.  / 

Note. — "Held  by  the  creditor." — Stirling  vs.  For- 
rester, 8  Bligh,  pp.  575,  590;  Aldrich  vs.  Cooper,  8 
Ves,,  p.  381.  **  By  a  co-surety." — Bamsey  vs.  Lewis, 
30  Barb.,  p.  403.  "  At  time  of  entering  into  contract  of 
suretyship." — Pledge  vs.  Buss,  H.  B.  Y.  Johns.,  p. 
663.  "  Whether  surety  was  aware  of  security  or  not." 
Pearl  vs.  Deacon,  24  Beav.,  p.  186. 

2850.    Whenever  property  of  a  surety  is  hypothe-  The 
cated  with  property  of  the  principal,  the  surety  is  enti-  gjj^'jjf  *° 
tied  to  have  the  property  of  the  principal  first  applied  ^"^ 
to  the  discharge  of  the  obligation. 

Note. — Vartie  vs.  Underwood,  18  Barb.,  p.  661. 
For  an  explanation  of  the  use  of  the  word  "hypothe- 
cated," see  note  to  Sec.  2920. 


ABTICLE  IV. 

RIGHTS    OF   CREDITORS. 

Section  2854.  Creditor  entitled  to  benefit  of  securities  held  by  surety. 

2854.    A  creditor  is  entitled  to  the  benefit  of  every-  Creditor 

entitidd  to 

thinfi:  which  a  surety  has  received  from  the  debtor  by  benefit  of 

o  *f  J    securities 

way  of  security  for  the  performance  of  the  obligation,  Jurety.'^ 
and  may,  upon  the  maturity  of  the  obligation,  compel 
the  application  of  such  security  to  its  satis&ction. 

Note.— Vail  vs.  Foster,  4  N.  Y.,  p.  312;  Martin  vs. 
Campbell,  29  Barb.,  p.  188;  Pratt  vs.  Adams,  7  Paige, 
p.  615;  Ten  Eyck  vs.  Holmes,  3  Sandf.  Ch.,  p.  428; 
Lea  vs.  Hinton,  5  De  G.,  M.  &  G.,  p.  823;  Wright  vs. 
Morley,  11  Yes.,  p.  12.  This  is  so,  whether  the  cred- 
itor has  knowledge  of  the  security  or  not. — Kramer's 
Appeal,  37  Penn.  St.,  p.  71.  '    . 


ABTICLE    V. 

LETTER  OT  CBEDIT. 

Section  2858.  Letter  of  credit,  what. 
2859.  How  addressed. 
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Section  2860.  Liability  of  the  writer. 

2861.  Letters  of  credit  either  general  or  special. 

2862.  Nature  of  general  letter  of  credit. 

2863.  Extent  of  general  letter  of  credit. 

2864.  A  letter  of  credit  may  be  a  continuing  guaranty. 

2865.  When  notice  to  the  writer  necessary. 

2866.  The  credit  given  must  ag^ee  with  the  terms  of  the 

letter. 

2858.  A  letter  of  credit  is  a  written  inBtrument, 
addressed  by  one  person  to  another,  requesting  the 
latter  to  give  credit  to  the  person  in  whose  favor  it  is 
drawn. 

2859.  A  letter  of  credit  may  be  addressed  to  sev- 
eral persons  in  succession. 

2860.  The  writer  of  a  letter  of  credit  is,  upon  the 
default  of  the  debtor,  liable  to  those  who  gave  credit 
in  compliance  with  its  terms. 

2861.  A  letter  of  credit  is  either  general  or  spe- 
cial. When  the  request  for  credit  in  a  letter  is 
addressed  to  specified  persons  by  name  or  description, 
the  letter  is  special.  All  other  letters,  of  credit  are 
general. 

Note. — "  "When  the  requestJ^— That  the  mere  fkct 
of  the  letter  being  addressed  to  a  particular  person  does 
not  make  it  a  special  letter,  see  Benedict  vs.  Sherrilly 
Hill  &  D.  Supp.,  p.  219,  where  a  letter  guaranteeing 
the  payment  of  such  debts  as  the  bearer  might  contract 
for  the  purchase  of  goods  was  held  a  general  letter, 
though  addressed  to  a  particular  person.  "  All  other 
letters  are  general.** — See  Union  Bank  vs.  Coster,  3 
N.  Y.,  p.  203;  affirming  S.  C,  1  Sandf.,  p.  563. 

2862.  A  general  letter  of  credit  gives  any  person 
to  whom  it  may  be  shown  authority  to  comply  with 
its  request,  and  by  his  so  doing  it  becomes,  as  to  him, 
of  the  same  effect  as  if  addressed  to  him  by  name. 

2868.  Several  persons  may  successively  give  credit 
upon  a  general  letter. 

Note.— Union  Bank  vs.  Coster,  3  N.  Y.,  p.  203. 
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2864.  K  the  parties  to  a  letter  of  credit  appear,  a  letter  of 

*^  -"^x-        '    credit  may 

by  its  terms,  to  contemplate  a  course  of  future  dealing  J^n^^jng 
between  the  parties,  it  is  not  exhausted  by  giving  a  «™*'*°*y- 
credit,  even  to  the  amount  limited  by  the  letter,  which 
is  subsequently  reduced  or  satisfied  by  payments  made 
by  the  debtor,  but  is  to   be   deemed  a  continuing 
guaranty. 

Note.— Gates  vs.  McKee,  13  N.  Y.,  p.  232;  and 
compare  Fellows  vs.  Prentiss,  3  Denio,  p.  512. 

2865.  The  writer  of  a  letter  of  credit  is  liable  for  When 

notice  to 

credit  given  upon  it  without  notice  to  him,  unless  its  *^^^' 
terms  express  or  imply  the  necessity  of  giving  notice. 

Note.— Whitney  vs.  Groot,  24  Wend.,  p.  82;  Union 
Bank  vs.  Coster,  3  N.  Y.,  p.  203;  aflTg  S.  C,  1  Sandf., 
p.  563;  Douglass  vs.  Howland,  24  Wend.,  p.  35;  Smith 
vs.  Dann,  6  Hill,  p.  543. 

2866.  If  a  letter  of  credit  prescribes  the  persons  The  credit 

*  ^  given  miut 

by  whom,  or  the  mode  in  which,  the  credit  is  to  be  5fJ®t®/Jj*^ 
given,  or  the  term  of  credit,  or  limits  the  amount  fetter! 
thereof,  the  writer  is  not  bound  except  for  transactions 
which,  in  these  respects,  conform  strictly  to  the  terms 
of  the  letter. 

Note. — No  other  person  than  the  one  to  whom 
a  special  letter  of  credit  is  addressed,  can,  by  act- 
ing upon  it,  create  any  obligation  against  the  writer. 
Birckhead  vs.  Brown,  5  Hill,  p.  634;  affirmed,  2 
•Denio,  p.  375;  Bobbins  vs.  Bingham,  4  Johns.,  p.  476; 
Walsh  vs.  Bailie,  10  id.,  p.  180.  If  a  special  letter  is 
addressed  to  several  jointly,  the  credit  must  be  given 
by  all,  or  the  writer  is  not  liable. — Penoyer  vs.  Wat-« 
son,  16  Johns.,  p.  100.  The  person  to  whom  a  special 
letter  is  addressed  cannot  render  the  writer  liable  upon 
it  by  procuring  strangers  to  give  credit  to  the  holder  of 
it. — Bobbins  vs.  Bingham,  4  Johns.,  p.  476;  Walsh  vs. 
Bailie,  10  id.,  p.  180.  A  guaranty  for  six  months' 
credit  does  not  cover  a  four  months'  credit. — Leeds  vs. 
Dunn,  10  N.  Y.,  p.  475. 
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TITLE  XIV. 

LIEN. 

Chapter    I.  Liens  in  General. 
n.  Mortgage. 
rn.  Pledge. 
IV.  Bottomry. 
V.  Respondentia. 
VL  Other  Liens. 
Vn.  Stoppage  in  Transit. 


Note. — Although  the  arrangement  of  this  subject  is 
novel,  its  propriety  and  advantages  will  be  perceived 
at  a  gllince.  Mortgages  are  liens,  and,  under  the  pro- 
visions of  this  Code,  nothing  more.  They  are  subject, 
therefore,  to  all  the  general  rules  of  liens. 


CHAPTER  I. 

LIENS  IN  GENERAL. 

Abticle    I.  Definition  of  Liens. 
II.  Creation  of  Liens. 

III.  Effect  of  Liens. 

IV.  Priority  of  Liens. 

V.  Redemption  from  Liens. 
VI.  Extinction  oFTLiens. 


ARTICLE  I. 
definition  of  liens. 

Section  2872.  Lien,  what. 

2873.  Liens,  general  or  special. 

2874.  General  lien,  what. 

2875.  Special  lien,  what. 

2876.  Prior  liens. 

2877.  Contracts  subject  to  provisions  of  this  Chapter. 

Lion,  what  2872.  A  lien  is  a  charge  imposed  upon  specific 
property,  by  which  it  is  made  security  for  the  per- 
formance of  an  act. 
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Note. — A  lien  U  commonly  defined  as  a  right  to 
retain  possession  of  a  specific  thin;;:,  until  some  charge 
attached  to  it  is  satisfied. — Story  £q.  Jur.,  See.  506;  3 
Pars.  Cont.,  5th  ed.,  p.  234.  This  definition  is  a  very 
narrow  one,  and  applicable  only  to  common  law  liens, 
exclusive  of  mortgages,  bottomry,  and  respondentia 
bonds,  etc.  In  equity,  possession  was  not  essential. 
There  might  be  an  equitable  lien  upon  a  fund  or  sub- 
ject in  the  hands  of  another,  which  could  be  maintained 
and  enforced  without  the  lienor's  having  possession,  if 
the  identity  of  the  subject  could  be  distinctly  traced. — 
Grinnell  vs.  Suydam,  3  Sandf.,  p.  132.  There  is  here 
preserved,  under  one  name,  both  the  common  law  and 
the  equitable  liens,  and  under  one  head  all  the  general 
principles  which  affect  liens  by  possession  or  mortgage. 
See  Sec.  1180  Code  of  Civil  Procedure. 

2873.  Liens  are  either  general  or  special.  general 

^  ^  or  special. 

2874.  A  general  lien  is  one  wliich  the  holder  General 

.        /I        I  lien,  what. 

thereof  is  entitled  to  enforce  as  a  security  for  the  per- 
formance of  all  the  obligations,  or  all  of  a  particular 
class  of  obligations,  which  exist  in  his  favor  against 
the  owner  of  the  property. 

NoTK. — See  McParland  vs.  Wheeler,  26  Wend.,  p. 
467;  Houghton  vs.  Matthews,  3  Bos.  &  P.,  p.  485. 

2875.  A  special    lien  is  one  which  the  holder  Spedai 

.  lion,  what. 

thereof  can  enforce  only  as  security  for  the  perform- 
ance of  a  particular  act  or  obligation,  and  of  such  obli- 
tions  as  may  be  incidental  thereto. 

Note. — "Particular  act  or  obligation." — ^McFar- 
land  vs.  Wheeler,  26  Wend.,  p.  467.  Incidental  obli- 
gations.   See  succeeding  section  and  note. 

2876.  Where  the  holder  of  a  special  lien  is  com-  phot  Ueu. 
pelled  to  satisfy  a  prior  lien  for  his  own  protection,  he 

may  enforce  payment  of  the  amount  so  paid  by  him, 
as  a  part  of  the  claim  for  which  his  own  lien  exists. 

NoTK. — Robinson  vs.  Byan,  25  N.  Y.,  p.  820;  Batefi 
vs.  Johnson,  H.  R.  Y.  Johns.,  p.  304. 

287T.     Contracts  of  mortgage,  pledge,  bottomry,  or  Oontraoii 

respondentia,  are  subject  to  all  the  provisions  of  this  pnrnsiom 

Chapter.  hiB^. 
33— vol.  ii. 
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ARTICLE    II. 

CREATION  OT  LIBN8. 

Section  2881.  Lien,  how  created. 

2882.  No  lien  for  claim  not  due. 

2883.  Lien  on  future  interest. 

2884.  Lien  may  be  created  by  contract. 

2881.  A  lien  is  created  : 

1.  Bj  contract  of  the  parties;  or, 

2.  By  operation  of  law. 

2882.  No  lien  arises  by  mere  operation  of  law 
until  the  time  at  which  the  act  to  be  secured  thereby 
ought  to  be  performed. 

NoTB.— Foster  vs.  Colby,  3  H.  &  N.,  pp.  706,  718. 

2883.  An  agreement  may  be  made  to  create  a 
lien  upon  property  not  yet  acquired  by  the  party 
agreeing  to  give  the  lien,  or  not  yet  in  existence.  In 
such  case  the  lien  agreed  for  attaches  from  the  time 
when  the  party  agreeing  to  give  it  acquires  an  inter- 
est in  the  thing,  to  the  extent  of  such  interest. 

Note. — Seymour  vs.  Canandaigua  and  Niagara  Falla 
B.  B.  Co.,  25  Barb.,  p.  284;  but  compare  Conderman 
vs.  Smith,  41  Barb.,  p.  404.  In  Bibend  vs.  L.  and  L. 
F.  &  L.  Ins.  Company,  30  Cal.,  p.  78,  it  was  held  that 
whenever  a  person,  by  contract,  intends  to  create  a 
lien  upon  personal  property  thereafter  to  be  acquired 
by  him,  the  lien,  in  equity,  attaches  upon  the  particular 
property  as  soon  as  the  person  so  contracting  acquires 
the  title  thereto. 

Lien  may        2884.    A  lien  may  be  created  by  contract,  to  take 

be  oreatod 

bycontraot  immediate  effect,  as  security  for  the  performance  of 
obligations  not  then  in  existence. 

Note.— Bobinson  vs.  Williams,  22  N.  Y.,  p.  880; 
Hurray  vs.  Barney,  34  Barb.,  p.  336;  Truscott  vs. 
King,  6  N.  Y.,  p.  147;  see  Fassett  vs.  Smith,  23  N.  Y., 
p.  252. 
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ARTICLE  III. 

S7FECT  OF  LIENS. 

SxcTiOK  2888.  Lien,  or  contract  for  lien,  transfers  no  title. 

2889.  Certain  contracts  void. 

2890.  Creation  of  lien  does  not  imply  personal  obligation. 

2891.  Extent  of  lien. 

2892.  Holder  of  lien  not  entitled  to  compensation. 

2888.    Notwithstanding  an  agreement  to  the  con-  Lien,  or 

®  ^  oontraot 

trary,  a  hen,  or  a  contract  for  a  hen,  transfers  no  title  {Jj[^jj£ri 
to  the  property  subject  to  the  lien.  notitte. 

Note. — At  common  law  a  mortgage  was  regarded  as 
a  conveyance  of  a  conditional  estate;  an  estate  which 
became  absolute  upon  a  breach  of  the  conditions  of  the 
mortgage. — Goodenow  vs.  Ewer,  16  Cal.,  p.  461;  Fo- 
garty  vs.  Sawyer,  17  Cal.,  p.  589;  McMillan  vs.  Rich- 
ards, 9  Cal.,  p.  365.  But  from  an  early  day  Courts  of 
equity  interfered,  and  to  prevent  the  hardships  conse- 
quent by  the  strict  rules  of  law  upon  a  failure  in  the 
performance  of  the  conditions  attached  to  the  convey- 
ance, gave  to  the  mortgagor  of  real  property  a  right  to 
redeem,  upon  payment,  within  a  reasonable  time,  of 
the  debt  secured.  This  right  was  established  from  a 
consideration  of  the  real  character  of  the  transaction 
as  one  of  security,  and  not  of  purcha«ie,  and  its  purpose 
was  to  give  effect  to  the  intention  of  the  parties  against 
the  terms  of  the  instrument.  And  this  right  is  now 
held  to  be  an  inseparable  incident  to  every  mortgage, 
and  cannot  be  abandoned  or  waived,  even  by  express 
stipulation  of  the  parties  at  the  time  of  its  execution. 
But  with  this  right  in  the  mortgagor,  to  redeem  from 
the  consequences  of  his  default,  which  was  termed  an 
equity  of  redemption,  as  it  could  be  enforced  only  in  a 
Court  of  equity,  there  was  recognized  a  corresponding 
right  in  the  mortgagee  to  insist  upon  the  redemption 
being  made  within  a  reasonable  period,  or  a  relinquish- 
ment of  its  right,  and  for  that  purpose  he  could  also 
resort  to  a  Court  of  equity.  The  proceedings  for  this 
purpose,  on  his  part,  was  the  suit,  as  it  was  termed,  for 
a  foreclosure  of  the  mortgage;  that  is,  for  the  extin- 
guishment of  the  equity  of  redemption  held  by  the 
mortgagor.  The  decree  in  the  suit  usually  directed  the 
mortgagor  to  assert  his  right  by  payment  of  the  prin- 
cipal sum  due,  interest,  and  costs,  within  a  designated 
period,  or  be  barred  of  his  equity.  The  decree  operated 
directly  upon  the  property,  and  its  effect  was  to  restore 
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the  same,  upon  payment,  to  the  mortgagor;  or  to  vesty 
upon  failure  of  payment,  an  absolute  title  in  the  mort- 
gagee. To  give  any  efficacy,  therefore,  to  the  decree, 
it  was  essential  that  the  owner  of  the  equity  should  be 
brought  before  the  Court.  The  equity  was  regarded  as 
the  real  and  beneficial  estate  in  the  land,  and  was  sub- 
ject to  sale  and  conveyance  in  any  of  the  ordinary 
modes  of  transfer.  If  it  had  passed  from  the  mortga- 
gor, the  decree  would,  of  course,  be  of  no  avail  without 
the  presence  of  his  grantee,  for  it  is  a  rule,  as  old  as  the 
law,  that  no  decree  shall  prejudice  the  rights  of  persons 
who  are  not  parties  to  the  suit.  Without  such  presence 
no  equity  of  redemption  would  be  foreclosed,  and  the 
mortgagee's  estate  would  remain  unaflfected  as  it  ex- 
isted previous  to  the  institution  of  the  suit  in  which 
the  decree  was  rendered.  The  holder  of  the  equity  of 
redemption,  of  the  beneficial  estate,  was,  therefore,  an 
indispensable  party  to  a  valid  foreclosure.  In  this  State 
a  mortgage  is  not  regarded  as  a  conveyance  vesting  in 
the  mortgagee  any  estate  in  the  land,  either  before  or 
after  condition  broken.  It  is  regarded,  as  in  fiict  it  is 
intended  by  the  parties,  as  a  mere  security,  operating 
upon  the  property  as  a  lien  or  incumbrance  only.  Here 
the  equitable  doctrine  is  carried  to  its  legitimate  result. 
Between  the  view  thus  taken  and  the  common  law  doc- 
trine, that  the  mortgage  is  a  conveyance  of  a  condi- 
tional estate,  there  is  no  consistent  intermediate  ground. 
In  those  States  where  the  mortgage  is  sometimes  treated 
as  a  conveyance,  and  at  other  times  as  a  mere  security, 
there  is  no  uniformity  of  decision.  The  caves  there  ex- 
hibit a  fluctuation  of  opinion  between  equitable  and 
common  law  views  of  the  subject,  and  a  hesitation  by 
the  Courts  to  carry  cither  view  to  its  logical  conse- 
quences. In  McMillan  vs.  Richards,  9  Cal.,  p.  365,  our 
Supreme  Court  had  occasion  to  consider  the  subject  at 
great  length,  and  to  observe  upon  the  diversity  exist- 
ing in  the  a(itjudged  cases.  It  was  there  asserted  that 
the  equitable  doctrine  was  the  true  doctrine  respecting 
mortgages. — See  Nagle  vs.  Macy,  9  Cal.,  p.  426;  Haf- 
fley  vs.  Maier,  13 id.,  p.  13;  Koch  vs.  Briggs,  14  id.,  p.  256; 
Clark  vs.  Baker,  id.,  p.  612;  and  Johnson  vs.  Sher- 
man, 15  id.,  p.  287.  When,  therefore,  a  mortgage  is  hero 
executed,  the  estate  remains  in  the  mortgagor,  and 
mere  lien  or  incumbrance  upon  the  premises  is  created. 
The  proceeding  for  a  foreclosure  of  the  equity  of  re- 
demption, as  those  terms  are  understood,  where  the  com- 
mon law  view  of  mortgage  is  maintained,  is  unknown 
to  our  system,  so  far,  at  least,  as  the  owner  of  the  estate 
is  oonoemed.    The  mortgagee  can  here,  in  no  case. 
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become  the  owner  of  the  mortgaged  premises,  except 
by  purchase  upon  a  sale  under  judicial  decree,  consum- 
mated by  conveyance.    Proceedings  in  the  nature  of  a 
suit  to  foreclose  an  equity  of  redemption  held  by  a 
subsequent  incumbrancer,  may,  undoubtedly,  be  main- 
tained by  a  purchaser  under  the  decree,  where  such 
incumbrancer  was  not  made  a  party  to  the  original  suit 
to  enforce  the  mortgage.    Such  incumbrancer  may  be 
called  upon  to  assert  his  right  by  virtue  of  his  lien,  and 
his  equity  of  redemption,  extending  to  the  period  pro- 
vided by  the  Statute  of  Limitations,  be  thus  reduced 
to  the  statutory  period  of  six  months.    But  the  owner 
of  the  mortgaged  premises,  where  no  power  of  sale  is 
embraced  in  the  mortgage,  cannot,  under  any  circum- 
fitances,  be  cut  off  from  his  estate,  except  by  sale  in 
pursuance  of  the  decree  of  the  Court, — See  Prac.  Act, 
Sec.  260;  Whitney  vs.  Higgins,  10  Cal.,  p.  547;  Mont^ 
gomery  vs.  Tutt,  11  id.,  p.  307;  see,  also,  Garpcntier  vs. 
Brenham,  40  Cal.,  p.  221;  "Kortwright  v«.  Cady,  21  N. 
Y.,  p.  343;  Stoddard  vs.  Hart,  23  N.  Y.,  p.  560;  Power 
vs.  Lester,  23  N.  Y.,  p.  531  ;•  Packer  vs.  Roch.  and  Syr. 
R.  R.  Co.,  17  N.  Y.,  p.  205;  Runyan  vs.  Mersereau,  11 
Johns.,  p.  534;  California  Code  of  Civil  Procedure, 
Sec.  744;  see,  also,  Sees.  2924  and  2925  of  this  Code. 
It  will  be  seen  that  Sec.  2888  does  not  change  the  rule 
in  this  State  applicable  to  mortgage  of  real  property, 
but  it  does  change  the  rule  hitherto  in  force  as  to  mort- 
gages of  personal  property.    In  Hackett  vs.  Manlove, 
14  Cul.,  p.  85,  it  was  held  that  a  mortgage  of  personal 
property  vested  the  legal  title  in  the  mortgagee,  subject 
to  be  divested  on  compliance  with  the  conditions  of  the 
mortgage. — Moore  vs.  Murdock,  26  Cal.,  p.  526.    So 
in  New  York  a  mortgage  of  personal  property  in  its 
ordinary  form  of  a  grant  upon  condition,  transfers  the 
title  to  the  mortgagee. — Bank  of  Rochester  vs.  Jones, 
4  N.  Y.,  p.  607;  Butler  vs.  Miller,  1  N.  Y.,  p.  496; 
Hitchcock  vs.  Northwestern  Ins.  Co.,  26  id.,  p.  68; 
South  worth  vs.  Isham,  3  Sandf.,  p.  448;  Shuart  vs. 
Taylor,  7  How.  Pr.,  p.  261;  Fox  vs.  Bums,  12  Barb., 
p.  677.    It  appeared  desirable  to  establish  a  uniform 
rule  upon  this  subject,  and  to  make  all  mortgages  mere 
liens  upon   property.    The  propriety  of  the  rule   in 
respect  to  other  liens  will  hardly  be  questioned. 

2889.    All  contracts  for  the  forfeiture  of  property  certain 
subject  to  a  lien,  in  satisfaction  of  the   obligation  void. 
secured  thereby,  and  all  contracts  in  restraint  of  the 
right  of  redemption  from  a  lien,  are  void. 
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NoTK. — This  18  a  well  settled  rule  in  relation  to  a 
'  mortgage. — See  Clark  vs.  Henry,  2  Cow.,  p.  324;  Hold- 
ridge  vs.  Oillespie,  2  Johns.  Ch.,  p.  30;  Bcmeen  vs. 
Hay,  2  £dw.,  p.  535;  Palmer  vs.  Oumsey,  7  Wend., 
p.  248.  The  general  maxim  of  jurisprudence,  appli- 
cable to  such  cases,  is  '*  once  a  mortgage  always  a  mort- 
gage."— Lee  vs.  Evans,  8  Cal.,  p.  424;  2  Cowen,  p. 
324;  1  Yeates,  p.  584.  Compare  Bell  vs.  Mayor,  etc., 
of  New  York,  10  Paige,  pp.  49,  56;  Bums  vs.  Nevins, 
27  Barb.,  pp.  493,  503.  The  rule  also  applies  to  a 
pledge. — Code  Napoleon,  J  2078;  Lucketts  vs.  Town- 
send,  3  Tetas,  p.  119.  Stoher  vs.  Cogswell,  25  How. 
Pr.,  p.  267,  is  a  strong  case  upon  this  rule.  This  benefi- 
cent principle  doubtless  governs  in  all  cases  of  liens, 
and  the  Commissioners  have  felt  no  hesitation  in  giving 
it  in  this  place  as  a  universal  rule.  They  have  omitted 
the  qualifying  words  of  some  of  the  decisions,  which 
imply  that  an  agreement  in  restraint  of  redemption 
*  may  be  made  subsequently  to  the  execution  of  a  mort- 
gage, inasmuch  as  such  a  qualification,  if  it  is  a  correct 
statement  of  the  law  (which  is  at  least  extremely  doubt- 
ful), is  certainly  not  desirable.  Of  course  a  mortgagor 
may  sell  his  property  to  the  mortgagee,  but  the  transac- 
tion must  be  a  genuine  sale,  and  not  a  forfeiture.  This 
section,  however,  is  not  intended  to  deny  the  right  of 
an  owner  of  a  thing  found  to  exonerate  himself  from 
all  the  claims  of  a  finder  by  surrendering  to  the  finder 
the  property  found. — See  Sec.  1871,  ante. 

CroaUonof  2890.  The  creation  of  a  lien  does  not  of  itself 
'^^  imply  that  any  person  is  bound  to  perform  the  act  for 
obUgation.    which  the  lien  is  a  security. 

NoTB.— Culver  v.  Sisson,  3  N.  Y.,  p.  264;  Salisbury 
vs.  Philips,  10  Johns.,  p.  57;  Hone  vs.  Fisher,  2  Barb. 
Ch.,  p.  569;  Scott  vs.  Field,  7  Watts,  p.  360;  Smith  vs. 
Stewart,  6  Blackf.,  p.  162;  Drummond  vs.  Richards,  2 
Munf.,  p.  337;  SufiSeld  vs.  Baskervil,  2  Mod.,  p.  86; 
Briscoe  vs.  King,  Cro.  Jac,  p.  281.  But  an  acknowl- 
edgment of  indebtedness,  in  any  instrument  except  a 
mortgage  of  real  property,  is  sufilcient  foundation  for 
an  action. — See  Elder  vs.  Rouse,  15  Wend.,  p.  218; 
Culver  vs.  Sisson,  8  N.  Y.,  p.  264. 

Extent  of         2891.     The  existence  of  a  lien  upon  property  does 

^  not  of  itself  entitle  the  person  in  whose  favor  it  exists 

to  a  lien  upon  the  same  property  for  the  performance 
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of  any  other  obligation  than  that  which  the  lien  origi- 
nally secured. 

NoTB. — This  is  the  American  rule,  in  regard  both  to 
a  mortgage  and  a  pledge  (Jarvis  vs.  Bogers,  15  Mass., 
p.  389),  and  while  the  rule  is  said  to  be  otherwise  in 
England,  in  respect  to  liens  upon  personal  property 
(Story  Eq.  Jur.,  Sec.  1034),  though  not  as  to  mortgages 
of  real  property  (id.),  yet  the  principle  of  the  text  is  the 
one  which  seems  most  accordant  with  justice.  The 
civil  law,  however,  applied  the  opposite  rule  to  mort- 
gages and  pledges  of  every  kind. — Code  Napoleon,  { 
2082.    See,  however.  Sec.  2876,  ante. 

2802.     One  who  holds  property  by  virtue  of  a  lien  .Hoiderof 
thereon,  is  not  entitled  to  compensation  from  the  owner  Jjjjp^^ 
thereof  for  any  trouble  or  expense  which  he  incurs  ****"• 
respecting  it,  except  to  the  same  extent  as  a  borrower, 
under  Sections  1892  and  1893.       ^ 

Note. — Somes  vs.  British  Empire  Shipping  Co.,  8 
H.  of  L.  Cas.,  p.  338;  El ,  Bl.  &  E.,  p.  358;  Hidden  vs. 
Jourdan,  28  Cal.,  p.  301;  32  Cal.,  p.  397.  A  mortgagee 
in  possession  is  not  entitled  to  make  any  charge  by  way 
of  compensation  for  his  trouble  in  managing  the 
property  or  in  collecting  the  rents — ^he  takes  the  charge 
upon  himself  voluntarily,  and  has  no  right  to  compen- 
sation.— Benham.vs.  Bowe,  2  Cal.,  p.  387. 


ARTICLE  IV. 

PRIORITY  OT  LIBXB. 

Section  2897.  Priority  of  liens. 

2898.  Priority  of  mortgage  for  price. 

2899.  Order  of  resort  to  different  fUnds. 

2807.  Other  things  being  equal,  different  liens  Priority  ©f 
upon  the  same  property  have  priority  according  to  the 

time  of  their  creation,  except  in  cases  of  bottomry 
and  respondentia. 

NoTX. — Barry  vs.  Mutual  Ins.  Co.,  2  Johns.  Ch., 
p.  606. 

2808.  A  mortgage  given  for  the  price  of  real 
property,  at  the  time  of  its  conveyance,  has  priority 
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Priority  of    over  all  other  liens  created  agakist  the  purchaser,  sub- 
forprioe.     ject  to  the  operation  of  the  recording  laws. 

Note. — In  Grey  vs.  Camere,  5  Cal.,  p.  511,  the 
facts  were  that  A,  who  was  in  possession  of  land  under 
a  verbal  agreement  of  sale  A-om  B,  employed  G  to 
erect  a  building  upon  it.  Before  the  building  was  com- 
pleted B  conveyed  the  land  to  A,  who  executed  to  B  a 
mortgage  thereon  to  secure  the  purchase  money.  It 
was  held  that  the  conveyance  and  mortgage  were  but 
one  act,  and  that  no  prior  lien  on  the  general  property 
of  A  could  have  priority  of  the  mortgage  to  B, 


Ordorof 
retort  to 
difforont 
fundi. 


2899.  "Where  one  has  a  lien  upon  several  things, 
and  other  persons  have  subordinate  liens  upon,  or 
interests  in,  some  but  not  all  of  the  same  things,  the 
person  having  the  prior  lien,  if  he  can  do  so  without 
risk  of  loss  to  himself*  or  of  injustice  to  other  persons, 
must  resort  to  the  property  in  the  following  order,  on 
the  demand  of  any  party  interested  : 

1.  To  the  things  upon  which  he  has  an  exclusive 
lien; 

2.  To  the  things  which  are  subject  to  the  fewest 
subordinate  liens; 

3.  In  like  manner  inversely  to  the  number  of  sub- 
ordinate liens  upon  the  same  thing;  and, 

4.  When  several  things  are  wi^liin  one  of  the  fore- 
going classes,  and  subject  to  the  same  number  of  liens, 
resort  must  be  had — 

(1.)  To  the  things  which  have  not  been  transferred 
since  the  prior  lien  was  created; 

(2.)  To  the  things  which  have  been  so  transferred 
without  a  valuable  consideration;  and, 

(3.)  To  the  things  which  have  been  so  transferred 
for  a  valuable  consideration  in  the  inverse  order  of 
the  transfer. 

Note. — Where  a  creditor  is  entitled  to  resort  to  each 
(Farmers'  Loan  and  Trust  Co.  vs.  Walworth,  1  N.  Y., 
p.  483)  of  several  fUnds  for  the  satis&ction  of  his  claim, 
and  another  person  has  an  interest  in,  or  is  entitled  as 
a  creditor  to  resort  to,  some  but  not  all  of  them,  the 
latter  may  require  the  former  to  seek  satisikction  from 
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those  funds  to  which  the  latter  has  no  such  claim  (In- 
galls  vs.  Morgan,  10  N.  Y.,  p.  178;  Bosley  vs.  Law- 
rence, 11  Paige,  p.  581;  Hawley  vs.  Mancius,  7  Johns. 
Ch.,  p.  174;  "Welch  vs.  James,  22  How.  Pr.,  p.  474), 
so  lar  as  it  can  be  done  without  impairing  the  right  of 
the  former  to  complete  satisfaction  (Evertson  vs.  Booth, 
19  Johns.,  p.  486;  York  and  Jersey  Steamboat  Co.  vs.  , 
Jersey  Co.,  Hopk.,  p.  460;  Herriman  vs.  Skillman,  33 
Barb.,  p.  378),  and  without  doing  injustice  to  third 
persons  (Reynolds  vs.  Tooker,  18  Wend.,  p.  591;  Dorr 
vs.  Shaw,  4  Johns.  Ch.,  p.  17;  Ex  Parte  Kendall,  17 
Yes.,  p.  20).    See  Sec.  3433,  post,  and  note. 


•  ARTICLE  V. 

REDEMPTION  ITBOM  LIEN. 

I 

Sectiok  2903.  Right  to  redeem. 

2904.  Rights  of  inferior  lienor. 

2905.  Redemption  from  lien,  how  made. 

2908.    Every  person,  having  an  interest  in  prop-  lUshtu 
erty  subject  to  a  lien,  has  a  right  to  redeem  it  from 
the  lien,  at  any  time  after  the  claim  is  due,  and  before 
liis  right  of  redemption  is  foreclosed. 

Note. — Not  only  the  owner  of  the  fee,  but  an  interest 
in  the  property. — Wheeler  vs.  Morris,  2  Bosw.,  p.  524; 
see  Kinnoul  vs.  Monoy,  3  Swanst.,  p.  202,  note;  Downe 
vs.  Morris,  3  Hare,  p.  394.  May  redeem  at  any  time 
after  the  claim  is  due. — Kortright  vs.  Cady,  21  N.  Y., 
p.  343.  And  before  right  is  foreclosed. — Brown  vs. 
Frost,  10  Paige,  p.  243;  North  River  Ins.  Co.  vs. 
Snedeker,  10.  How.  Pr.,  p.  310;  see  Code  of  Civil  Pro- 
cedure, Sees.  701,  702,  703,  704,  705,  706,  707,  346,  and 
847. 

2004.     One  who  has  a  lien  inferior  to  another,  upon  Riehtsof 

.    -  inrerior 

the  same  property,  has  a  right:  lienor. 

1.  To  redeem  the  property  in  the  same  manner  as 
its  owner  might,  from  the  superior  lien;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  supe- 
rior lien,  when  necessary  for  the  protection  of  his 
interests,  upon  satisfying  the  claim  secured  thereby. 

34 — vol.  ii. 
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Note.— iSttW.  1.— Averill  vs.  Taylor,  8  N.  Y.,  p. 
44;  Pardee  ys.  Van  Auken,  3  Barb.,  p.  585;  Burnet 
vs.  Denniston,  5  Johns.  Ch.,  p.  35;  see  Brainard  vs. 
Cooper,  10  N.  Y.,  p.  356;  Van  Buren  vs.  Olmstead,  5 
Paige,  p.  9;  Benedict  vs.  Oilman,  4  id.,  p.  58;  McEin- 
stry  vs.  Mervin,  3  Johns.  Ch.,  p.  466;  Smith  vs.  Green, 
1  Collyer,  p.  555;  Fell  vs.  Brown,  2  Bro.  C.  C,  p.  278. 

Subd,  2. — Averill  vs.  Taylor,  8  N.  Y.,  p.  44;  see 
Robinson  vs.  Ryan,  25  K.  Y.,  p.  820.  Such  subroga- 
tion is  not  allowed  when  unnecessary  to  the  junior 
incumbrancer,  especially  if  prejudicial  to  other  par- 
ties.— Jenkins  vs.  Continental  Ins.  Co.,  12  How.  Pr., 
p.  66.  But  when  necessary,  it  is  allowed.  Thus,  a 
mortgagee  may  redeem  ft*om  an  assessment  (Rapelye 
vs.  Prince,  4  Hill,  p.  119;  Brevoort  vs.  Randolph,  7 
How.  Pr.,  p.  398),  or  from  a  tax  sale  (Burr  vs.  Veeder, 
8  Wend.,  p.  412;  Eortright  vs.  Cady,  28  Barb.,  p.  490; 
5  Abb.  Pr.,  p.  358),  or  tale  under  execution  (Silver  Lake 
Bank  vs.  North,  4  Johns.  Ch.,  p.  370),  and  add  the 
amount  so  paid  to  his  lien. — Robinson  vs.  Ryan,  25  N. 
Y.,  p.  320. 


Rodemp- 
tion  from 
lien,  how 
made. 


2905.  Redemption  jfrom  a  lien  is  made  by  per- 
forming, or  offering  to  perform,  the  act  for  the  per- 
formance of  which  it  is  a  security,  and  paying,  or 
offering  to  pay,  the  damages,  if  any,  to  which  the 
holder  of  the  lien  is  entitled  for  delay. 

Note.— Kortright  vs.  Cady,  21  N.  Y.,  p.  348. 


ARTICLE  VI. 


Lion 
deemed 
aoeesBory 
to  the 
act  whose 
perform- 
ance it 
ieoares. 


EXTINCTION  07  LISNB. 

Section  2909.  Lien  deemed  accessory  to  the  act  whose  performance 

it  secures. 

2910.  Extinction  by  sale  or  conversion. 

2911.  Lien  extinguished  by  Lapse  of  time  under  Statute  of 

Limitations. 

2912.  Apportionment  of  lien. 

2918.  When  restoration  extinguishes  lien. 

2000.  A  lien  is  to  be  deemed  accessory  to  the  act 
for  the  performance  of  which  it  is  a  security,  whether 
any  person  is  bound  for  such  performance  or  not,  and 
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is  extinguishable  in  like  manner  with  any  other  acces- 
sory obligation. 

Note. — ^A  mortgage  may  be  made  to  secure  pay- 
ment of  a  sum  of  money  which  no  person  assumes  to 
pay.    In  such  case  an  oifer  to  pay  the  amount  would 
of  course  extinguish  the  lienf  and  yet,  strictly  speak- 
ing, there  is  no  principal  obligation^  since  no  one  is 
bound.     This  section  is  designed  to  make  the  rules 
concerning  accessory  contracts  applicable  to  all  such 
liens.    A  tender  of  the  money  due  upon  a  mortgage  at 
any  time  before  foreclosure  discharges  the  lien,  al- 
though not  made  till  after  the  day  named  in  the  bond 
for  payment.    It  is  not  necessary,  in  order  to  sustain 
such  tender,  to  show  a  continued  readiness  to  pay,  nor 
to  bring  the  money  into  Court.    That  is  not  requisite 
where  the  tender  is  relied  upon,  not  to  discharge  the 
debt,  but  only  to  defeat  a  particular  remedy. — Kort- 
right  vs.  Cady,  21  N.  Y.,  p.  343,  reversing  S.  C,  23 
Barb.,  p.  490;  5  Ab.  Pr.,  p.  424;  12  How.  Pr.,  p.  424. 
It  is  true  that  in  this  State  it  has  been  held  (Perre  vs. 
Castro,  14  Cal.,  p.  519)  that  a  tender  after  the  law  day 
of  the  mortgage  did  not  discharge  the  lien.    The  dis- 
tinction taken  between  a  tender  before  and  a  tender 
after  the  law  day  cannot  be  maintained  on  principle, 
and  the  case  of  Perre  vs.  Castro  has  not  been  approved 
by  the  later  decisions.    In  Ketchum  vs.  Crippen,  37 
Cal.,  p.  226,  it  was  claimed  that  the  tender,  not  only 
after  what  was  formerly  called  the  law  day  of  mort- 
gages, but  after  the  lien  of  the  mortgage  had  become 
merged  in  the  judgment,  yet  before  an  actual  sale 
under  the  judgment,  discharged  the  lien,  and  that  it 
was  unnecessary  for  the  plaintiff,  being  holders  of  the 
second  mortgages,  to  keep  the  tender  good,  or  to  ever 
after  pay  the  judgment;  that  the  tender  was  itself  an 
absolute  discharge  of  the  lien.    This  claim  was  based 
upon  the  cases  of  Kortright  vs.  Cady,  21  N.  Y.,  p.  344, 
and  Stoddard  vs.  Hart,  23  N.  Y.,*p.  560,  and  cases 
there  cited,  which  adopt  and  enforce  the  logical  conse- 
quences of  the  modification  of  the  law  of  mortgages, 
making  them  mere  liens  for  the  security  of  debts,  pass- 
ing no  estate  in  the  land  till  sale.    These  consequences 
are,  that  a  payment  after  the  law  day  discharges  the 
mortgage,  and  is  followed  by  the  same  consequences 
as  a  payment  made  on  the  law  day.    The  Court  say: 
**  If  payment  after  the  law  day  has  the  same  effect  as 
payment  on  the  law  day,  it  would  seem  that  there 
could  be  no  good  reason  for  not  giving  the  same  effect 
to  a  tender  made  after  as  to  one  made  on  the  law  day. 
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And  60  the  cases  cited  hold.  The  same  principle  is 
adopted  in  Michigan,  where  a  similar  doctrine  as  to 
the  character  of  mortgages  prevails. — Caruthers  vs. 
Humphrey,  12  Mich.,  p.  277;  Van  fiusen  vs.  Kanouse, 
13  Mich.,  p.  313;  see,  also,  Hayes  vs.  Josephi,  26 
Cal.,  p.  545;  Mahler  vs.  Newhauer,  32  Cal.,  p.  170. 
We  think  the  reasoning  in  Kortright  vs.  Cady  unan- 
swerable; but  in  Perre  vs.  Castro,  14  Cal.,  p.  619 
(decided  before  Kortright  vs.  Cady),  on  which  respond- 
ents rely,  our  predecessors  determined  the  question  the 
other  way.''  No  peculiar  rule  is  prescribed  in  this 
Title,  because  the  matter  is  settled  against  the  author- 
ity of  the  California  cases  cited,  by  the  Chapter  on 
Offer  of  Performance,  Civil  Code  of  California  (anno- 
tated), Vol.  I,  p.  436. 

ExtincUon        2010.     The  Sale  of  any  property  on  which  there  is 

by  sale  or  .  J   r     r       J 

•onvorrion.  a  lien,  in  satisfaction  of  the  claim  secured  thereby,  or 
in  case  of  personal  property,  its  wrongful  conversion 
by  the  person  holding  the  lien,  extinguishes  the  lien 
thereon. 

NoTB. — Cortelyou  vs.  Lansing,  2  Caines  Cas.,  p.  200; 

Dykers  vs.  Allen,  7  Hill,  p.  497;  Wilson  vs.  Little,  2 

'  N.  Y.,  p.  443;  Lewis  vs.  Graham,  4  Abb.  Pr.,  p.  106. 

Lien  eztin-      2911.    A  lien  is  extinscuishcd  by  the  lapse  of  the 
j)8e  of       time  within  which,  under  the  provisions  of  the  Codb 

time  under  '  ^ 

iSSta-**^    OP  Civil  Procedure,  an  action  can  be  brought  upon 
**®°''         the  principal  obligation. 

Note. — The  contrary  was  held  in  New  York  as  to  a 
mortga^. — Pratt  vs.  Huggins,  29  Barb.,  p.  277;  see 
Waltermire  vs.  Westover,  14  N.  Y.,  p.  16.  And  as  to 
a  pledge.— Taunton  vs.  Goforth,  6  Dowl.  &  RyL,  p. 
884;  see  Story  on  Bailm.,  Sec.  862.  But  the  text  is 
fully  sustained  by  the  California  cases. — Heinlin  vs. 
Oastro,  22  Cal.,  p.  100;  McCarthy  vs.  "White,  21  Cal., 
p.  495;  Lord  vs.  Morris,  18  Cal.,  p.  482;  Lent  vs.  Mor- 
rill, 25  Cal.,  p.  492;  Wormouth  vs.  Hatch,  33  Cal.,  p. 
121;  Arrington  vs.  Liscom,  84  Cal.,  p.  365;  Cunning- 
ham vs.  Hawkins,  24  Cal.,  p.  408. 

Apportion-       2912.    The  partial  performance  of  an  act  secured 

lien.  by  a  lien  does  not  extinguish  the  lien  upon  any  part 

of  the  property  subject  thereto,  even  if  it  is  divisible. 

NoTK.— Code  of  La.,  Arts.  3130,  8131,  3138;  Code 
Napoleon,  Sec.  2063;  see  to  same  effect,  Boquet  vs. 
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Cobum,  27  Barb.,  p.  230.  Or  purchasere.  When  a 
lien  is  void  as  to  general  creditors,  it  is  clear  that  it 
must  be  void  against  purchasers,  even  without  a  strictly 
valuable  consideration.  Bestoration  to  owner  as  em- 
ploy^. So  held  as  to  a  pledge  (Macomber  vs.  Parker, 
14  Pick.,  p.  497;  Reeved  vs.  Capper,  6  Bing.  N.  C,  p. 
136),  and  the  rule  is  equally  applicable  to  any  other 
lien.  For  transient  purposes.  So  held  as  to  a  pledge. — 
Hays  vs.  Riddle,  1  Sandf.,  p.  248;  White  vs.  Piatt,  5 
Donio,  p.  269;  Roberts  vs.  Wyatt,  2  Taunt.,  p.  268. 
Compare,  however,  McFarland  vs.  Wheeler,  26  Wend., 
p.  467,  which  is  in  principle  applicable  to  all  classes  of 
liens  dependent  upon  possession. 

2913.     The  voluntary  restoration  of  property  to  its  When 

•^  r     ir       J  restoration 


^   i  \  \  ^ 


owner  by  the  holder  of  a  lien  thereon,  dependent  upon  ®*|jg- 
possession,  extinguishes  the  lien  as  to  such  property,  "®^ 
unless  otherwise  agreed  by  the  parties,  and  extin- 
guishes it,  notwithstanding  any  such  agreement,  as  to 
creditors  of  the  owner  and  persons  acquiring  a  title  to 
the  property,  or  a  lien  thereon,  in  good  feith,  and  for 
a  good  consideration,  unless  such  restoration  is  made 
to  the  owner  as  a  mere  employe  of  the  holder  of  the 
lien,  or  for  a  merely  transient  purpose. 

NoTB. — **  Voluntary."  Of  course  a  restoration  ob- 
tained by  fraud  does  not  affect  the  lien  (Bigelow  vs. 
Heaton,  6  Hill,  p.  43;  4  Denio,  p.  496),  except  as  to 
intervening  purchasers,  etc.,  for  value,  "  By  the 
holder."  A  forcible  taking  from  the  lienor  does  not 
affect  the  lien.— Baker  vs.  Hoag,  7  N.  Y.,  p.  557.  "  Ex- 
tinguishes the  lien."  So  held  as  to  an  ordinary  lien 
(Bigelow  vs.  Heaton,  4  Denio,  p.  496;  Perkins  vs. 
Boardman,  14  Gray,  p.  481),  and  so  as  to  a  pledge. — 
Story  Bailm.,  Sec.  229.  "As  to  such  property."  A 
lien  upon  several  articles  is  not  lost  as  to  all  of  them 
by  the  surrender  of  one.  "  Unless  otherwise  agreed." 
That  the  parties  may  otherwise  agree,  see  Bigelow  vs. 
Heaton,  4  Denio,  p.  496.  But  such  agreement  will  not 
bind  creditors. — McFarland  vs.  Wheeler,  26  Wend.,  p. 
467  (Ct.  of  Errors). 


i^i 


270  Civil  Code. 


CHAPTER  n. 

MORTGAGB. 
Akticle   I.  M0RTOAOE8  iHt  Gekeral. 

II.  MOBTQAOES  OF  BeAL  PrOPERTT. 

III.  Mortgages  of  Personal  Property. 


ARTICLB  I. 

Section  2920.  Mortgage,  what. 

2921.  Property  adversely  held  may  be  mortgaged. 

2922.  To  be  in  writing. 

2923.  Lien  of  a  mortgage,  when  special. 

2924.  Transfer  of  interest,  when  deemed  a  mortgage. 

2925.  Transfer  made  subject  to  defeasance  may  be  proved. 

2926.  Mortgage,  on  what  a  lien.  « 

2927.  Mortgage  does  not  entitle  mortgagee  to  possession. 

2928.  Mortgage  not  a  personal  obligation. 

2929.  Waste. 

2930.  Subsequently  acquired  title  inures  to  mortgagee. 

2931.  Foreclosure. 

2932.  Power  of  sale. 

2933.  Power  of  attorney  to  execute. 

2934.  Becording  assignment  of  mortgage. 

2935.  Becording  assignment  of  mortgage  not  notice  to  mort- 

gagor. 

2936.  Mortgage  passes  by  assignment  of  debt. 

2937.  Time  allowed  for  filing  mortgage  for  record. 

2938.  Mortgage,  how  discharged. 

2939.  Same. 

2940.  Same. 

2941.  'Duty  of  mortgagee  on  satisfaction  of  mortgage. 

.   2942.  Provisions  of  this  Chapter  do  not  affect  bottomry  or 
respondentia. 

Mortgage  2020,  Mortgage  is  a  contract  by  which  specific 
property  is  hypothecated  for  the  performance  of  an 
act,  without  the  necessity  of  a  change  of  possession. 

Note. — At  common  law  a  mortgage  was  a  convey- 
ance of  property,  upon  condition,  as  security  for  the 
payment  of  a  debt  or  the  performance  of  a  duty,  and 
to  become  void  upon  payment  or  performance.  This 
conveyance  was  called  a  mortgage  (or  dead  pledge), 
because  whatever  profit  it  might  yield  it  did  not  thereby 
redeem  itself,  but  became  lost  or  dead  to  the  mortgagor 
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upon  breach  of  the  condition.  The  definition  of  the 
text  is  new.  It  is  designed  to  make  a  clear  distinction 
between  a  pledp^e  and  a  mortgage,  and  at  the  same 
time  to  avoid  the  idea  of  a  mortgage  being  in  any  sense 
a  transfer.  "  Hypothecation  "  is  the  proper  word  for 
this  purpose,  as  it  has  a  well  recognized  meaning  in 
the  civil  and  admiralty  law,  corresponding  precisely  to 
the  design  of  the  Code. — See  Stainbank  vs.  Sheppard, 
13  C.  B.,  p.  441.  Under  the  present  law,  three  classes 
of  cases  are  to  be  considered.  1.  Where  the  debtor 
retains  the  general  title  to  the  property  and  gives  pos-  • 

session  only  to  the  creditor.  This  is  a  pledge.  2. 
Where  the  debtor  retains  the  possession  and  use,  giving 
the  creditor  only  some  right  to  be  satisfied  out  of  the 
property.  This  is  a  mortgage.  The  distinction  is  not 
that  one  relates  to  personal  property  and  the  other  to 
real,  but  that  one  involves  change  of  possession,  while 
the  other  relates  to  or  affects  the  change  of  title.  See 
Cortelyou  vs.  Lansing,  2  Gaines  Cas.,  p.  199;  Barrow 
vs.  Faxton,  5  Johns.,  p.  658;  McLean  vs.  Walker,  10 
id.,  p.  471;  Brownell  vs.  Hawkins,  4  Barb.,  p.  491; 
Bank  of  Bochester  vs.  Jones,  4  N.  Y.,  p.  497,  and  4 
Denio,  p.  489;  Stevens  vs.  March,  4  Denio,  p.  227; 
Power  vs.  Lester,  23  N.  Y.,  pp.  528,  531.  3.  A  class 
of  cases  presenting  greater  difficulty  arises  where  the 
property  is  of-  a  kind  not  capable  of  actual  manual 
delivery,  unaccompanied  by  the  transfer  of  some  muni- 
ments of  title,  as  in  the  case  of  shares  of  stock  in  an 
incorporated  company.  Here  a  pledge  may  be  created 
by  a  written  transfer,  or  authority  to  require  a  transfer 
on  the  books  of  the  company;  and  the  transaction  may 
be  a  pledge,  and  not  a  mortgage,  notwithstanding  that 
the  legal  title  passes  to  the  pledgee.  Thus,  where  there 
was  a  transfer  of  stock,  absolute  in  its  terms,  but  a 
note  for  borrowed  money,  given  by  the  plaintiff  to  the 
defendant  at  the  time,  stated  that  the  stock  was  **  de- 
posited as  collateral  security,"  it  was  held  that  the 
transaction  was  a  pledge  and  not  a  mortgage. — Wilson 
vs.  Little,  2  N.  Y.,  p.  443;  aff'ing  S.  C,  1  Sandf., 
p.  351;  Vaupell  tb.  Woodward,  2  Sandf.  Oh.,  p.  143; 
compare  Huntington  vs.  Mather,  2  Barb.,  p.  538;  S. 
C,  6  N.  Y.  Leg.  Obs.,  p.  206;  Hasbrouck  vs.  Vander- 
voort,  4  Sandf.,  p.  74;  McLean  vs.  Walker,  10  Johns., 
p.  471;  G^rlick  vs.  James,  12  id.,  p.  146;  White  vs. 
Piatt,  5  Den.,  p.  269;  Tompkins  vs.  Tysen,  16  Barb., 
p.  456;  Wheeler  vs.  Newbould,  16  N.  Y.,  p.  392; 
Lewis  vs.  Graham,  4  Abb.  Pr.,  p.  106;  Lewis  vs.  Var- 
num,  12  Abb.  Pr.,  p.  305. 
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ad?ewefy         2021.    A  mortgage  may  be  created  upon  propei-ty 
held  may     |^^|^  adversely  to  the  mortgagor. 

mortgaged. 

Toboin  2922.     A  mortgage  can  be  created,  renewed,  or 

extended,  only  by  writing,  executed  with  the  formali- 
ties required  in  the  case  of  a  grant  of  real  property. 

Note.— Stoddard  V8.  Hart,  23  N.  Y.,  p.  556.  This 
section  does  not  recognize  a  mere  deposit  of  title  deeds, 
as  constituting  a  mortgage.  In  England  the  rule  is 
well  established  and  familiar  that  an  advance  of  money 
upon  a  deposit  of  title  deeds  operates  as  an  equitable 
mortgage.  Strictly,  it  is  evidence  of  an  agreement  to 
give  a  mortgage,  which  is  treated  in  a  Court  of  Equity 
as  a  mortgage,  and  enforced  as  such.  In  this  State 
there  has  never  been  any  such  general  practice  of 
depositing  title  deeds  as  renders  it  desirable  to  recognize 
the  fact  of  deposit  as  one  method  of  mortgaging  the 
hind;  indeed,  it  is  difficult  to  see  how,  under  our  sys- 
tem of  recording  title  deeds  and  treating  the  record  as 
evidence  of  the  title,  such  a  practice  can  obtain,  to  any 
extent.  If  it  could,  it  ought  not  to  be  encouraged; 
since  it  contravenes  the  policy  of  the  Statute  of  Frauds, 
and  of  the  recording  Acts.  For  these  reasons  no  men- 
tion is  made  in  the  text  of  a  deposit  of  deeds  as  a 
method  of  making  a  mortgage.  Cases  in  which  such 
deposit  is  made  under  circumstances  which  evince  an 
agreement  to  give  a  mortgage,  or  create  a  lien  upon 
the  deed,  are  left  to  the  application  of  the  general  rules 
relative  to  the  specific  performance  of  contracts,  and  to 
liens.  As  to  the  present  law  in  New  York  upon  this 
question,  see  Rockwell  vs.  Hobby,  2  Sandf.  Ch.,  p.  9; 
Stoddard  vs.  Hart,  23  N.  Y.,  p.  661;  Mandeville  vs. 
Welsh,  5  Wheat.,  p.  277.  And  in  support  of  the  views 
here  expressed,  see  Ex  Parte  Whitbread,  19  Yes., 
p.  209.  No  particular  words  are  necessary. — Leon  vs. 
Higuera,  15  Cal.,  p.  483;  Woodworth  vs.  Guzman,  1 
Cal.,  p.  208;  Barroilhet  vs.  Bartelle,  7  Cal.,  p.  450; 
Folhemus  vs.  Trainer,  30  Cal.,  p.  685. 


Lien  of  a         2923.     The  lien  of  a  mortgage  is  special,  unless 

mortgag 

when 

special. 


when     *     Otherwise   expressly  agreed,  and  is  independent  of 


possession. 


NoTK.— Kidd  vs.  Teeple,  22  Cal.,  p.  255;  Fogarty 
vs.  Sawyer,  17  Cal.,  p.  689;  Dutton  vs.  Warschauer, 
21  Cal.,  p.  609;  Nagle  vs.  Macy,  9  Cal.,  p.  426.  For 
definition  of  **  special  lien ''  see  i5ec.  2875. 


Civil  Code. 


273 


2024.    Every  transfer  of  an  interest  in  property  Transfer  of 

•^  .  r      r        J    interest, 

made  only  as  a  security  for  the  performance  of  another  yJi®n  , 
act  is  to  be  deemed  a  mortgage,  except  when  in  the  ™«^«*«^ 


a  ■ 


) 


case  of  personal  property  it  is  accompanied  by  an  ^ 
actual  change  of  possession,  in  which  case  it  is  to  be  / 

deemed  a  pledge. 

Note. — **To  be  deemed  a  mortgage." — Chase  vs. 
Peck,  21  N.  Y.,  p.  581;  Clark  vs.  Henry,  2  Cow.,  p. 
324;  affirming  S.  C,  7  Johns.  Ch.,  p.  40;  Elliott  vs. 
Pell,  1  Paige,  p.  263;  Stewart  vs.  Hutchins,  13  Wend., 
p.  485;  affirmed,  6  Hill,  p.  143;  Lawrence  vs.  Farmers' 
Tnist  Co.,  13  N.  Y.,  pp.  200,  642;  Piirgeson  vs.  MiUer, 
4  Cal..  p.  97;  Smith  vs.  '49  and  '56  Quartz  Mining 
Co.,  14  Cal.,  p.  242;  Koch  vs.  Briggs,  14  Cal.,  p.  256; 
Hickox  vs.  Lowe,  10  Cal.,  p.  197.  See  note  to  Sec. 
2925.  It  is  intended  by  the  exception  made,  which,  in 
some  respects  involves  a  material  alteration  of  the  law, 
to  relieve  chattel  mortgages,  accompanied  with  a 
genuine  change  of  possession,  fVom  the  necessity  of 
recordation,  and  to  prevent  the  frauds  against  which 
the  statute  requiring  the  recordation  of  mortgages  was 
aimed,  by  subjecting  such  mortgages  to  the  law  of 
pledge,  by  which  it  is  clear  that  they  ought  to  be 
governed. 

2025.     The  fact  that  a  transfer  was  made  subject  Transfer 
to  defeasance  on  a  condition,  may,  for  the  purpose  of  subject  t» 

•"  X       r-  defeasance 

showing  such  transfer  to  be  a  mortgage,  be  proved  ^^^^ 


I     i 


4 


I  • 


(except  as  against  a  subsequent  purchaser  or  incum- 
brancer for  valu^  and  without  notice),  though  the  fact 
does  not  appear  by  the  terms  of  the  instrument. 

Note. — It  was  settled  in  this  State  that  parol  evi- 
dence was  admissible  to  show  that  a  deed  absolute  on 
its  fkce  was  intended  as  a  mortgage,  and  that  the  rule 
admitting  such  evidence  was  not  confined  to  cases  that 
were  formerly  cognizable  in  equity,  but  applied  to 
every  class  of  cases. — Cunningham  vs.  Hawkins,  27 
Cal.,  p.  605;  Blood  worth  vs.  Lake,  33  Cal.,  p.  264; 
Jackson  vs.  Lodge,  36  Cal.,  p.  39;  Vance  vs.  Lincoln, 
38  Cal.,  pV727;  Raynor  vs.  Lyons,  37  Cal.,  p.  452. 
These  cases  are  limited  by  the  dissenting  opinion  of 
Justice  Rhodes  in  Jackson  vs.  Lodge,  36  Cal.,  p.  39, 
which  we  understand  became  the  law  by  the  decision 
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in  Hughes  vs.  Davis,  40  Cal.,  p.  120,  but  the  text 
adopts  the  rule  of  Cunningham  vs.  Hawkins,  27 
Cal.,  p.  605,  which  rule  is  sustained  by  the  follow- 
ing New  York  authorities.— See  Clark  vs.  Henry, 
2  Cow.,  p.  824;  affinning  Henry  vs.  Davis,  7  Johns. 
Ch.,  p.  40;  James  vs.  Johnson,  6  Johns.  Ch.,  p. 
417;  Jackson  vs.  Green,  4  Johns.,  p.  186;  Peterson 
vs.  Clarke,  15  Johns.,  p.  205;  Brown  vs.  Dean,  3 
Wepd.,  p.  208;  Palmer  vs.  Gurnsey,  7  Wend.,  p.  248; 
Parsons  vs.  Mumford,  3  Barb.  Ch.,  p.  152; 'Brown  vs. 
Dewey,  1  Sandf.  Ch.,  p.  56;  Barton  vs.  May,  3  id.,  p. 
450;  Hall  vs.  Van  Cleve,  11  N.  Y.  Leg.  Obs.,  p.  281; 
Slee  vs.  Manhattan  Co.,  1  Paige,  p.  48;  Whittick  vs. 
Kane,  id.,  p.  202;  Van  Buren  vs.  Olmstead,  5  id.,  p.  9; 
Lane  vs.  Shears,  1  Wend.,  p.  433;  Grimstone  vs.  Car- 
ter, 3  Paige,  p.  421;  White  vs.  Moore,  1  id.,  p.  551; 
Williams  vs.  Thorn,  11  id.,  p.  459;  Despard  vs.  Wal- 
bridge,  15  N.  Y.,  p.  374;  Tyler  vs.  Strang,  21  Barb., 
p.  108;  Hodges  vs.  Tennessee  Marine  and  Fire  Ins.  Co., 
8  N.  Y.,  p.  418;  Sturtevant  vs.  Sturtevant,  20  N.  Y,, 
p.  89. 

Mortgage.        2926.     A  mortgage  is  a  lien  upon  everything  that 
a  Uen.         would  pass  by  a  grant  of  the  property. 

NoTB. — For  applications  of  this  principle  in  respect 
to  particular  things  claimed  as  incident  to  the  mort- 
gaged premises,  see  the  following  cases:  As  to  btaUdr 
inga.  —  Buckout  vs.  Swift,  27  Cal.,  p.  433.  As  to 
flxtures.—King  vs.  Wilcomb,  7  Barb.,  p.  263;  Robin- 
son vs.  Freswick,  3  £dw.,  p.  246;  Day  vs.  Ferkins,  2 
Sandf.,  p.  359;  Buckley  vs.  Buckley,  11  Barb.,  p.  43; 
Snedeker  vs.  Warring,  12  N.  Y.,  p.  170;  Fryatt  vs. 
Sullivan  Co.,  5  Hill,  p.  116;  aff'd,  7  id.,  p.  529;  Breese 
vs.  Bange,  2  E.  D.  Smith,  p.  474;  Cresson  vs.  Stout,  17 
Johns.,  p.  116;  Gardner  vs.  Finley,  19  Barb.,  p.  317; 
Ford  vs.  Cobb,  20  N.  Y.,  p.  344;  Laflin  vs.  Griffiths, 
36  Barb.,  p.  58;  Sands  vs.  Ffieffer,  10  Cal.,  p.  258; 
Merritt  vs.  Judd,  14  Cal.,  p.  59.  As  to  crops, — Shuart 
V.  Taylor,  7  How.  Fr.,  p.  251;  Shepard  vs.  Philbrick, 
2  Den.,  p.  174;  Gillett  vs.  Balcom,  6  Barb.,  p.  370; 
Aldrich  vs.  Reynolds,  1  Barb.  Ch.,  p.  613;  Lane  vs. 
King,  8  Wend.,  p.  584;  Quiriaque  vs.  Dennis,  24  Cal., 
p.  154.  As  to  growing  tirnier. — Ensign  vs.  Colbum, 
11  Paige,  p.  503;  Peterson  vs.  Clark,  15  Johns.,  p.  205; 
Wood  vs.  Lester,  29  Barb.,  p.  145.  As  to  rolling  stock 
on  railroads. — Farmers'  Loan  and  Trust  Co.  vs.  Hend- 
rickson,  25  Barb.,  p.  484;  Stevens  vs.  Buffalo  &  N.  Y. 
City  R.  R.  Co.,  31  Barb.,  p.  590;  Murdock  vs.  Gifford, 
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18  N.  Y.,  p.  28;  Parish  vs.  Wheeler,  22  N.  Y.,  p.  473; 
Beardsley  vs.  Ontario  Bank,  31  Barb.,  p.  619;  Seymour 
vs.  Canandaigua  &  Niagara  Falls  B.  B.  Co.,  25  Barb.,  p. 
284.  As  to  a/ter'acquired  interest. —  Watson  vs.  Camp- 
bell, 28  Barb.,  p.  421;  Seymour  vs.  Canandaigua  & 
Niagara  Falls  Railway  Co.,  25  Barb.,  p.  284;  14  How. 
Pr.,  p.  53.1;  Lawrence  vs.  Delano,  3  Sandf.,  p.  333; 
Holden  vs.  Sackett,  12  Abb.  Pr.,  p.  473;  Clark  vs. 
Baker,  14  Cal.,  p.  612;  Haffley  vs.  Maier,  13  Cal.,  p. 
13;  Kirkaldie  vs.  Larrabee,  31  Cal.,  p.  455;  Wormouth 
vs.  Hatch,  33  Cal.,  p.  121;  San  Francisco  vs.  Lawton, 
18  Cal.,  p.  465. 

2027.  A  mortgage  does  not  entitle  the  mortgagee  Mortgage 

do68  not 

to  the  possession  of  the  property,  unless  authorized  by  entitle 

K  r      ir       J7  J    mortgagee 

the  express  terms  of  the  mortgage;  but  after  the  exe-  ^ggewion. 
cution  of  the  mortgage  the  mortgagor  may  agree  to 
Buch  change  of  possession  without  a  new  considera- 
tion. 

Note.— Fogarty  vs.  Sawyer,  17  Cal.,  p.  589;  Kidd 
vs.  Teeple,  22  Cal.,  p.  255;  Button  vs.  Waschauer,  21 
Cal.,  p.  609;  Nagle  vs.  Macy,  9  Cal.,  p.  426;  Waring 
vs.  Smyth,  2  Barb.  Ch.,  p.  135. 

2028.  A  mortgage  does  not  bind  the  mortgagor  Mortgage 
personally  to  perform  the  act  for  the  performance  of  personal 

.....  ,  .  obligation. 

which  it  is  a  security,  unless  there  is  an  express  cov- 
enant therein  to  that  effect. 

Note. — Hickox  vs.  liow,  10  Cal.,  p.  197;  Hone  vs. 
Fisher,  2  Barb.  Ch.,  p.  569;  Elder  vs.  Rouse,  15  Wend., 
p.  218;  Whitney  vs.  Buckman,  13  Cal.,  p.  536. 

2929.    No  person  whose  interest  is  subject  to  the  waste. 
lien  of  a  mortgage  may  do  any  act  which  will  substan- 
tially impair  the  mortgagee's  security. 

Note. — Van  Pelt  vs.  McGraw,  4  N.  Y.,  p.  Ill; 
Gardner  vs.  Heartt,  3  Denio,  p.  232;  Manning  vs.  Hon- 
aghan,  23  N.  Y.,  p.  539.  The  mortgagee  of  a  lot  on 
which  a  house  is  standing  may  enjoin  the  removal  of 
the  house,  if  such  removal  will  render  the  security 
inadequate.— Buckout  vs.  Swift,  27  Cal.,  p.  433;  Kob- 
inson  vs.  Russel,  24  Cal.,  p.  467;  Perrine  vs.  Marsden, 
34  Cal.,  p.  18. 
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Subao-  20SO.     Title  acquired  by  the  mortgagor  subsequent 

squired  to  the  executioD  of  the  mortgage  inures  to  the  mort- 
morSi«ee.  S^^^  ^  Security  for  the  debt  in  Uke  manner  as  if 
acquired  before  the  execution.  The  priority  of  appli- 
cation of  such  subsequently  acquired  title  to  successive 
mortgagees  is  determined  by  the  existing  rules  of 
priority,  when  no  title  is  subsequently  acquired. 

Note. — See  note  to  Sec.  2926. 


Forecio-  2031.     A  mortgagee   may  foreclose   the  right  of 

redemption  of  the  mortgagor  in  the  manner  prescribed 
by  the  Code  of  Civil  Procedure. 

Note.— Place  of  trial.— Co.  Civ.  Pro.,  Sec.  392. 
Receiver  may  be  appointed. — Id.,  Sec.  564.  Proceed- 
ings in  actions  for  foreclosure. — Id.,  Sec.  726.  Remedy 
exclusive. — Id.,  Sec.  744.  Surplus,  how  disposed  of. — 
Id.,  Sec.  727.  Installment  loans. — Id.,  Sec.  728. 
Actions  against  estates. — Id.,  Sec.  1500. 

Power  of         2932.     A  power  of  sale  may  be  conferred  by  a 

sale.  - 

mortgage  upon  the  mortgagee  or  any  other  person,  to 
be  exercised  iafter  a  breach  of  the  obligation  for  which 
the  mortgage  is  a  security. 

Note.— Wilson  vs.  Troup,  7  Johns.  Ch.,  p.  25; 
Fogarty  vs.  Sawyer,  17  Cal.,  p.  589;  Wilson  vs.  Bran- 
nan,  27  Cal.,  p.  270.  This  power,  if  conferred,  is  cumu- 
lative, and  does  not  affect  the  right  to  foreclose.  Cor- 
merias  vs.  Genella,  22  Cal.,  p.  116. 

Power  of         2033.    A  power  of  attorney  to  execute  a  mortgage 

attorney  to  ...  . 

execute.  must  be  in  writing,  subscribed,  acknowledged,  or 
proved,  certified,  and  recorded  in  like  manner  as 
powers  of  attorney  for  grants  of  real  property. 

Note. — Other  provisions  of  this  Code  require  powers 
affecting  real  property  to  he  in  writing,  and  if  this 
Chapter  referred  to  mortgages  of  real  property  alone, 
this  section  would  he  unnecessary.  Were  it  omitted 
here  and  placed  under  the  head  of  mortgages  of  per- 
sonal property,  it  might  he  contended  that  the  power  to 
execute  mortgages  of  real  property  could  be  orally 
conferred. 
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2934.  An  assii^nment  of  a  raortffaffe  may  be  re-  Recording 
corded  in  like  manner  with  a  mortgage,  but  in  a  sepa-  ©f  mortgage 
rate  book,  and  such  record  operates  as  notice  to  all    ^  r  ^     !    '  ij 
persons  subsequently  deriving  title  to  the  mortgage  /    /     ' 
from  the  assignor. 

Note.— Vanderkamp  vs.  Shelton,  11  Paige,  p.  37; 
Kellogg  vs.  Smith,  26  N.  Y.,  p.  18. 

2935.  The  record  of  the  assignment  of  a  mort-  Recording  '  J  \  ^ 

<=»  assignment  -'  •  •  ^  v 

gage  is  not  of  itself  notice  to  a  mortgagor,  his  heirs  Jotnotiw* 
or  personal  representatives,  so  as  to  invalidate  any  mortgagor, 
payment  made  by  them,  or  either  of  them,  to  the 
mortgagee. 

2936.  The  assignment  of  a  debt  secured  by  mort-  Mortgage 

^  ''  passes  by 

gage  carries  with  it  the  security.  5fd%?"** 

NoTK. — A  mortgage  being  a  mere  incident  to  the 
debt  which  it  secures,  follows  the  transfer  of  the  note 
without  any  formal  psignment  of  the  mortgage. — Ord 
vs.  McKee,  5  Cal.,  p.  515;  Phelan  vs.  Olney,  6  Cal.,  p. 
483;  McMillan  vs.  Richards,  9  Cal.,  p.  410;  Willis  vs. 
Farley,  24  Cal.,  p.  498.  The  debt  and  mortgage  are 
inseparable — the  latter  must  follow  the  former,  for,  as 
distinct  from  the  debt,  the  mortgage  has  no  determinate 
value,  and  is  not  the  subject  of  transfer. — Peters  vs. 
Jamestown  Bridge  Co.,  5  Cal.,  p.  3M;  Nagle  vs.  Macy, 
9  Cal.,  p.  426. 


2937.  A  mortgagee  is  allowed,  from  the  date  of  Time 

.  allowed      , 

the  mortgage,  one  day  for  every  twenty  miles  of  the  filing       i 
distance  between  his  residence  and  the  County  Re-  for  record, 
corder's  oflBice  where  such  mortgage  ought  by  law  to 
be  recorded.     During  such  time  the  mortgage  has  the 
same  effect  as  if  recorded. 

2938.  A  recorded  mortgage  may  be  discharged  Mortgage. 
by  an  entry  in  the   margin  of  ^  the  record  thereof,  discharged, 
signed  by  the  mortgagee,  or  his  personal  represen- 
tative or  assignee,  acknowledging  the  satisfaction  of 

the  mortgage  in  the  presence  of  the  Recorder,  who 
must  certify  the  acknowledgment  in  form  substantially 
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as  follows:     "Signed  and  acknowledged  before  me. 


Sune. 


Same. 


Dttty  of 

mortg&ffoe 

on 

satisfaction 

of 

mortgage. 


» 


ProTisions 
of  this 
Chapter  do 
not  affect 
bottomry 
or  respon- 
dentia. 


this 


day  of ,  in  the  year 


A  B,  Recorder. 


»» 


Note. — A  mortgagee  unsatisfied  upon  the  record  is 
the  subject  of  sale,  to  innocent  parties. — Peters  vs. 
Jamestown  Bridge  Co.,  5  Cal.,  p.  334.  The  discharge 
of  a  mortgage  does  not  of  itself  discharge  the  debt. — 
Sherwood  vs.  Dunbar,  6  Cal.,  p.  53. 

2930.  A  recorded  mortgage,  if  not  discharged  aa 
provided  in  the  preceding  section,  must  be  discharged 
upon  the  record  by  the  officer  having  custody  thereof, 
on  the  presentation  to  him  of  a  certificate  signed  by 
the  mortgagee,  his  personal  representatives  or  assigns, 
acknowledged  or  proved  and  certified  as  prescribed  by 
the  Chapter  on  "Recording  Transfers,"  stating  that 
the  mortgage  has  been  paid,  satisfied,  or  discharged. 

2940.  A  certificate  of  the  discharge  of  a  mort- 
gage, and  the  proof  or  acknowledgment  thereof,  must 
be  recorded  at  length,  and  a  reference  made  in  the 
record  to  the  book  and  page  where  the  mortgage  is 
recorded,  and  in  the  minute  of  the  discharge  made 
upon  the  record  of  the  mortgage  to  the  book  and  page 
where  the  discharge  is  recorded. 

2941.  When  any  mortgage  has  been  satisfied,  the 
mortgagee  or  his  assignee  must  immediately,  on  de- 
mand of  the  mortgagor,  enter  satisfaction  or  cause  sat- 
isfaction of  such  mortgage  to  be  entered  of  record; 
and  any  mortgagee  or  assignee  of  such  mortgagee  who 
neglects  or  refuses  to  enter  satisfaction  of  such  mort- 
gage, as  is  provided  in  this  Chapter,  is  liable  in  dam- 
ages to  such  mortgagor,  or  his  grantee  or  heirs,  in  the 
sum  of  one  hundred  dollars,  to  be  recovered  in  a  civil 
action  before  any  Court  of  competent  jurisdiction. 

2942.  Contracts    of   bottomry    or    respondentia, 

■ 

although  in  the  nature  of  mortgages,  are  not  affected 
by  any  of  the  provisions  of  this  Chapter. 
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ARTICLE  II. 

MOBTOAOE  OF  BEAL  PROPERTY. 

BscnON  2947.  What  real  property  may  be  mortgaged. 

2948.  Fonn  of  mortgage. 

2949.  What  must  be  recorded  as  a  mortgage. 

2950.  Defeasance,  to  affect  grant  absolute  on  its  face,  must 

be  recorded. 

2951.  By  whom  paid  after  property  passes  by  succession  or 

will. 

2952.  Ma^  be  recorded. 

2947.    Any  interest  in  real  property  which  is  capa-  What  real 

•^  ^     ^        -^  ^        property 

ble  of  being  transferred  may  be  mortgaged.  Sort««ed. 

Note.— Story's  Eq.  Jr.,  Sec.  1021;  Wilson  vs.  Wil- 
son, 82  Barb.,  p.  328.  A  mere  possibility  not  coupled 
with  an  interest  cannot  be  transferred,  and  therefore 
cannot  be  mortgaged  (this  Code,  Sees.  1045,  and  2947), 
as  for  instance  the  mere  expectancy  of  an  heir  appa- 
rent.—Carlton  vs.  Leighton,  3  Meriv.,  p.  667.  For 
what  may  be  transferred,  see  Sees.  1044,  1045,  1046, 
1047,  of  this  Code. 

2048.  A  mortffaffe  of  real  property  may  be  made  Fonn  of 
in  substantially  the  following  form: 

This  mortgage,  made  the day  of ,  in  the 

year ,  by  A  B,  of  ,  mortgagor,  to  C  D,  of 

,  mortgagee,  witnesseth: 

That  the  mortgagor  mortgages  to  the  mortgagee 
[here  describe  the  property],  as  security  for  the  pay- 
ment to  him  of dollars,  on  [or  before]  the 

day  of ^,  in  the  year ,  with  interest  thereon 

[or  as  security  for  the  payment  of  an  obligation,  de- 
scribing it,  etc.]  A  B. 

Note. — Leon  vs.  Higura,  15  Cal.,  p.  483;  Wood- 
worth  vs.  Guzman,  1  Cal.,  p.  203;  Barroilhet  vs.  Bar- 
telle,  7  Cal.,  p.  450;  Polhemus  vs.  Tranor,  30  Cal.,  p. 
685. 

2049.  Every  grant  of  real  property,  or  of  any  what  must 
estate  therein,  which  appears  by  any  other  writing  to  as  a 

be  intended  as  a  mortgage,  must  be  recorded  as  a      )  J,    •' 
mortgage;  and  if  such  grant  and  other  writing  explan-     '    t 
atory  of  its  true  character  are  not  recorded  together. 
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at  the  same  time  and  place,  the  gmntee  can  derive  no 
benefit  fi*om  such  record. 

anorto  2060.     When  a  grant  of  real  property  purports  to 

ibaoiuto****  be  an  absolute  conveyance,  but  is  intended  to  be  de- 
muBt^be^*'  feasable  on  the  performance  of  ceii:ain  conditions,  such 
grant  is  not  defeated  or  affected  as  against  any  pereon 
other  than  the  grantee  or  his  heirs  or  devisees,  or 
persons  having  actual  notice,  unless  an  instrument  of 
defeasance,  duly  executed  and  acknowledged,  shall 
have  been  recorded  in  the  oflSice  of  the  County  Recor- 
der of  the  county  where  the  property  is  situated. 


■4  ' 


By  whom 
paid  after 
property 
puses  By 

^8Ucceeeion 
•r'will. 

''     \        * 


4 

\ 


^ 


\ 


May  be 

recorded. 


I 


'^\ 


2951.  When  real  property,  subject  to  a  mortgage, 
passes  by  succession  or  will,  the  successor  or  devisee 
must  satisfy  the  mortgage  out  of  his  own  property, 
without  resorting  to  the  executor  or  administrator  of 
the  mortgagor,  unless  there  is  an  express  direction  in 
the  will  of  the  mortgagor  that  the  mortgage  shall  be 
otherwise  paid. 

Note.— R.  S.  of  N.  Y.,  p.  756,  Sec.  1;  p.  761,  See.  33. 

2952.  Mortgages  of  real  property  may  be  acknowl- 
edged, or  proved,  certified,  and  recorded  in  like  man- 
ner and  with  like  effect  as  grants  thereof*  but  they  must 
be  recorded  in  books  kept  for  mortgages  of  real  prop- 
erty exclusively. 

Note. — See  Sees.  1213  to  1217,  inclusive,  Vol.  I,  pp. 
328  to  337. 


ARTICLE  III. 

MORTGAGE  OF  PERSONAL  PROPERTY. 

Section  2955.  What  personal  property  may  be  mortgaged. 

2956.  Form  of  personal  mortgage. 

2957.  When  void  as  to  third  persons. 

2958.  Mortgage  of  ships,  when  void  as  to  third  persons. 

2959.  Where  recorded. 

2960.  Property  in  transit,  where  to  be  recorded. 

2961.  Property  of  a  common  canier,  where  to  be  recorded* 
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Swrrioir  2962.  Recorded  in  different  places. 

2963.  Personal  mortgage  may  be  recorded. 

2964.  Certified  copies  may  be  recorded,  when. 

^.  May  be  taken  by  mortgagee  aa  a  pledge,  when. 
^Joi,  How  foreclosed. 

2968.  Mortgage  property  may  be  levied  upon. 

2969.  Limitations  on  right  of  levy. 

^0.  Distribution  of  proceeds  of  sale  under  process.  * 

2971.  Certain  sections  not  applicable  to  mortgage  of  certain 
ships. 


(Chapter  600,  Page  281.) 

2955.  Mortgages  may  be  made  apon :  First,  loco- 
motives, engines,  and  other  rolling-stock  of  a  railroad  ; 
second,  steamboat  machinery,  the  machinery  used  by  / 

machinists,  foundry-men,  and  mechanics  ;  third,  steam  J^  A 

engines  and  boilera  ;  fourth,  mining  machinery  ;  fifth, 
printing  presses  and  material ;  sixth,  professional  libra- 
ries ;  seventh,  instruments  of  a  surgeon,  physician,  or 
dentist;  eighth,  upholstery  and  furniture  used  in  ho- 
tels, lodging  or  boarding-houses,  when  mortgaged  to 
secure  the  purchase-money  of  the  articles  mortgaged  ; 
ninth,  growing  crops  ;  tenth,  vessels  of  more  than  five 
tons  burthen  ;  eleventh,  instruments,  negatives,  furni- 
ture, and  fixtures  of  a  photograph  gallery.  [Approved 
April  3d,  1876.] 


..... „^  ■K.—a.,  WW  uwuw  oi  a  quartz  mill,  exe- 

cuted  a  mortgage  on  it  to  B;  subsequently  A  pur- 
chased a  steam  engine  and  boiler;  ind  to  secure  the 
purchase  money,  executed  to  C  a  chattel  mortga|?e  on 
the  same.  A  then  took  the  engine  and  boiler  to  his 
mill  and  placed  them  therein,  so  that  they  became 
party  of  the  realty.  It  was  held  that  the  mortgage  to 
C  on  the  engine  and  boiler  had  priority  over  the 
mortgage  to  B.-Tibbetts  vs.  Moore,  28  Cal.,  p.  208. 

9ubd.  8.-The  furniture  must  be  actually  used  in  a 
hotel  or  boarding  house.-Stringer  vs.  Davis,  80  Cal., 

36 — ^vol.  ii. 
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Form  of 
penonal 
mortgage. 


p.  318.    Furniture'and  fixtures  of  saloons  are  not  inclu- 
ded among  the  property  which  may  he  mortgaged. — 
Gassner  vs.  Patterson,  23  Cal.,  p.  299. 
Subd.  9. — Qairiaque  vs.  Dennis,  24  Cal.,  p.  154. 

2956.    A  mortgage  of  personal  property  may  be 
made  in  substantially  the  following  form: 


This  mortgage,  made  the 

year  ,  by  A  B,  of 

mortgagor,  to  C  D,  of 

mortgagee,  witnesseth: 


day  of 


in  the 


by  occupation  a 
by  occupation  a 


That  the  mortgagor  mortgages  to  the  mortgagee 
[here  describe  the  property],  as  security  for  the  pay- 
ment to  him  of dollars,  on  [or  before]  the 

day  of ,  in  the  year ,  with  interest  thereon 

[or,  as  security  for  the  payment  of  a  note  or  obliga- 
tion, describing  it,  etc.]  A  B. 

]^  OTE. — See  note  to  Sec.  2918.  Occupation  stated  as 
that  of  "  late  merchant  at  Pine  Grove  "  is  sufficient. — 
£de  vs.  Johnson,  15  Cal.,  p.  53. 

When  voW       2957.  ^  A  mortgage  of  personal  property  is  void  as 
persons.       against  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  incumbrancers  of  the  property  in  good 
feith  and  for  value,  unless: 

1.  It  is  accompanied  by  the  affidavit  of  all  the  par- 
ties thereto  that  it  is  made  in  good  faith  and  without 
any  design  to  hinder,  delay,  or  defraud  creditors; 

2.  It  is  acknowledged  or  proved,  certified,  and  re- 
corded in  like  manner  as  grants  of  real  property. 

Note. — "  Suhsequent  purchasers  and  incumhrancers 
in  good  faith.** — Gregory  vs.  Thomas,  20  Wend.,  p.  17; 
Meech  vs.  Patchin,  14  N.  Y.,  p.  71;  "and  for  value." — 
Van  Heusen  vs.  Radcliff,  17  N.  Y.,  p.  580;  Thompson 
vs.  Van  Vetchen,  27  N.  Y.,  p.  568.  "Good  faith*' 
defined. — Sec.  15,  ante. 


Mortfrage 
of  ships, 
when  void 
as  to  third 
persons. 


2958.  A  mortgage  of  any  vessel  or  part  of  any 
vessel  under  the  flag  of  the  United  States  is  void  as 
against  any  person  (other  than  the  mortgagor,  his 
heirs,  and  devisee,  and  persons  having  actual  notice 
thereof)  imless  the  mortgage  is  recorded  in  the  office 
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of  the  Collector  of  Customs  where  such  vessel  is  regis- 
tered or  enrolled. 

Note.— Act  of  Congress  of  July  29th,  1870,  9  U.  8. 
Stats,  at  Large,  p.  440. 

2950.    A  mortgage  of  personal  property  must  be  whore 
recorded  in  the  office  of  the  County  Recorder  of  the 
county  in  which  the  mortgagor  resides,  and  also  of  the 
county  in  which  the  property  mortgaged  is  situated, 
or  to  which  it  may  be  removed. 

Note.— See  notes  to  Sees.  1158  and  2924. 

2960.    For  the  purposes  of  this  Article  property  Property  in 

trftDBlv* 

in  transit  from  the  possession  of  the  mortgagee  to  the  JjJjJI^^* 
county  of  the  residence  of  the  mortgagor,  or  to  a  lo8a- 
tion  for  use,  is,  during  a  reasonable  time  for  such  trans- 
portation, to  be  taken  as  situated  in  the  county  in 
which  the  mortgagor  resides,  or  where  it  is  intended 
to  be  used. 


2961.  For  a  like  purpose  personal  property  used  Property  of 

^      ^  ^  XT     IT       ^  a  common 

in  conducting  the  business  of  a  common  carrier  is  to  JJ^^ere'tob© 
be  taken  as  situated  in  the  county  in  which  the  prin-  "■«^»'<^®^' 
cipal  office  or  place  of  business  of  the  carrier  is  located. 

2962.  A  single  mortgage   of  personal  property,  Recorded 
embracing  several  things  of  such  character  or  so  sit-  p^^ 
uated  that  by  the  provisions  of  this  Article  separate 
mortgages  upon  them  would  be  required  to  be  re- 
corded in  difterent  places,  is  only  valid  in  respect  to 

the  things  as  to  which  it  is  duly  recorded. 

2963.  Except  as  it  is  otherwise  in  this  Article  Personal 

mortga^ 

provided,   mortgages  of  personal   property  may   be  ™*yj|^ 
acknowledged  or  proved  and  certified,  recorded  in 
like  manner  and  with  like   eflfect  as  grants  of  real 
property;  but  they  must  be  recorded  in  books  kept 
for  personal  mortgages  exclusively. 

Note.— See  Sees.  1213-1217,  inclusive.  Vol.  I,  pp. 
828-3S7. 
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Certified  2964.     A  Certified  copy  of  a  moriffage  of  persona] 

oopiee  may  .  -i 

r*    ded      Property  once  recorded  may  be  recorded  in  any  other 
when.         county,  and  when  so  recorded  the  record  thereof  has 
the  same  force  and  eflfect  as  though  it  was  of  the  ori- 
ginal mortgage. 

Property  2066.     When  personal  property  mortgaged  is  there- 

S?mort^*    after  by  the  mortgagor  removed  from  the  county  in 
gage.when.  ^yj^j^h  it  is  situated  it  is,  except  as  between  the  par- 
ties to  the  mortgage,  exempted  from  the  operation 
thereof,  unless  either: 

1.  The  mortgagee,  within  thirty  days  after  such 
removal,  causes  the  mortgage  to  be  recorded  in  the 
c§unty  to  which  the  property  has  been  removed;  or, 

2.  The  mortgagee,  within  thirty  days  after  such 
removal,  takes  possession  of  the  property,  as  pre- 
scribed in  the  next  section. 


May  be 
taken  by 
mortgagee 
as  a  plediro* 
when. 


How 
foreclosed. 


Mortgage 
property 
ma^  be 
levied 
upon. 


Limita- 
tions on 
right  of 
levy. 


2066.  K  the  mortgagor  voluntarily  removes  or 
permits  the  removal  of  the  mortgaged  property  from 
the  county  in  which  it  was  situated  at  the  time  it  was 
mortgaged,  the  mortgagee  may  take  possession  and 
dispose  of  the  property  as  a  pledge  for  the  payment 
of  the  debt,  though  the  debt  is  not  due. 

2067.  A  mortgagee  of  personal  property,  when 
the  debt  to  secure  which  the  mortgage  was  executed 
becomes  due,  may  foreclose  the  mortgagor's  right  of 
redemption  by  a  sale  of  the  property,  made  in  the 
manner  and  upon  the  notice  prescribed  by  the  Title 
on  "Pledge,**  or  by  proceedings  under  the  Code  of 
Civil  Procedure. 

2068.  Personal  property  mortgaged  may  be  taken 
under  attachment  or  execution  issued  at  the  suit  of  a 
creditor  of  the  mortgagor. 

2060.  Before  the  property  is  so  taken,  the  oflBicer 
must  pay  or  tender  to  the  mortgagee  the  amount  of 
the  mortgage  debt  and  interest,  or  must  deposit  the 
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amount  thereof  with  the  County  Clerk  or  Treasurer, 
payable  to  the  order  of  the  mortgagee. 

2970.  "When  the  property  thus  taken  is  sold  under  Distnbu- 
process,  the  oflBicer  must  apply  the  proceeds  of  the  JJiie  ^^J^^^ 
sale  as  follows:  ^^'^' 

1.  To  the  repayment  of  the  sum  paid  to  the  mort- 
gagee, with  interest  from  the  date  of  such  payment; 
and, 

2.  The  balance,  if  any,  in  like  manner  as  the  pro- 
ceeds of  sales  under  execution  are  applied  in  other 
cases. 

2971.  Sections  2957,  2959,  2960,  2961,  2962,  2963,  Certain 

.        sections  not 

2964,  2965,  and  2966  do  not  apply  to  any  mortgage  of  appUoabio 
a  ship  or  part  of  a  ship  under  the  flag  of  the  United  Bhips!**^" 
States. 

Note.— By  an  Act  of  Congress  of  July  29th,  1850,  it 
is  provided  **  that  no  bill  of  sale,  mortgage,  hypotheca- 
tion, or  conveyance  of  any  vessel,  or  part  of  any  vessel 
of  the  United  States,  shall  be  valid  against  any  person 
(other  than  the  grantor  or  mortgagor,  his  heirs  and 
devisees,  and  persons  having  actual  notice  thereof), 
unless  such  bill  of  sale,  mortgage,  hypothecation,  or 
conveyance  be  recorded  in  the  office  of  the  Collector 
of  the  Customs  where  such  vessel  is  registered  or 
enrolled.'*  There  is  no  reason  why  a  mortgage,  which 
by  the  laws  of  the  United  States  must  be  registered 
at  the  Custom  House,  should  also  be  required  by  the 
State  to  be  recorded  in  the  Recorder *s  office.  Sufficient 
notice  of  the  lien  is  given,  and  all  important  objects  of 
recording  are  secured  by  the  registry  required  by  the 
Federal  law,  and  the  class  of  mortgages  embraced  by 
that  law  may  be  safely  left  to  its  exclusive  operation. 


CHAPTER  m. 

PLEDGE. 


Skction  2986.  Pledge,  what. 

2067.  When  contract  is  to  be  deemed  a  pledge. 
2968.  Delivery  essential  to  validity  of  pledge. 
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Section  2989.  Increase  of  things. 

2990.  Lienor  may  pledge  property  to  extent  of  his  lien. 

2991.  Real  owner  cannot  defeat  pledge  of  property  trans- 

ferred to  apparent  owner  for  purpose  of  pledge. 

2992.  Pledge  lender,  what. 

2993.  Pledge  holder,  what. 

2994.  When  pledge  lender  may  withdraw  property  pledged. 

2995.  Ohligations  of  pledge  holder. 

2996.  Pledge  holder  must  enforce  rights  of  pledgee. 

2997.  Obligation  of  pledgee  and  pledge  holder,  for  reward. 

2998.  Gratuitous  pledge  holder. 

j  2999.  Debtor's  misrepresentation  of  value  of  pledge. 

I  3000.  When  pledgee  may  sell. 

3001.  When  pledgee  must  demand  performance. 

8002.  Notice  of  sale  to  pledgor. 

3003.  Waiver  of  notice  of  sale. 

3004.  Waiver  of  demand. 

3005.  Sale  must  be  by  auction. 

3006.  Pledgee's  sale  of  securities. 

3007.  Sale  on  the  demand  of  the  pledgor. 

3008.  Surplus  to  be  paid  to  pledgor. 

3009.  Same. 

8010.  Pledgee's  purchase  of  property  pledged. 
3011.  Pledgee  may  foreclose  right  of  redemption. 

piodgo.  2986.    Pledge  is  a  deposit  of  personal  property  by 

way  of  security  for  the  performance  of  another  act. 

Note.— Edwards  on  Bailm.,  Chap.  5,  p.  188,  defines 

a  pledge  to  be  '*  something  put  in  pawn  or  deposited 

with  another  as  security  for  the  repayment  of  money 

I  borrowed,  or  for  the  performance  of  some  agreement 

or  obligation.  It  is  legally  defined  to  be  a  bailment  of 
goods  by  a  debtor  to  his  creditor,  to  be  kept  till  the 
debt  is  discharged.''  See,  also,  Jones  Bailm.,  p.  118. 
Lord  Holt  says:  "  The  fourth  sort  of  bailments  is  when 
goods  or  chattels  are  delivered  to  another  as  a  pawn, 
to  be  security  for  money  borrowed  of  him  by  the 
bailor;  and  this  is  called  in  Latin  Wadium,'  and  in 
English  a  pawn  or  pledge.'' — Coggs  vs.  Bernard,  2  Ld. 
Raym.,  p.  909.  Mr.  Justice  Story  (Sec.  286)  agrees 
with  Domat  in  the  more  comprehensive  definition,  that 
it  is  '*  a  bailment  of  personal  property,  as  a  security  for 
some  debt  or  engagement." 

As  TO  WHAT  CoNBTiTTJTKS  A  PLEDOS  in  general, 
see  Cortelyou  vs.  Lansing,  2  Gaines  Gas.,  p.  200;  Bar- 
row vs.  Paxton,  5  Johns.,  p.  258;  McLean  vs.  Walker, 
10  id.,  p.  471;  Brownell  vs.  Hawkins,  4  Barb.,  p.  491; 
Hasbrouck  vs.  Yandervoort,  4  Sandf.,  p.  74;  Bank  of 
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Bochester  vs.  Jones,  4  N.  Y.,  p.  497;  Steames  vs. 
Marsh,  4  Den.,  p.  229;  Knapp  vs.  Alvord,  10  Paige,  p. 
205.  As  to  the  distinction  between  pledge  and  mort- 
gage with  reference  to  things  in  action,  see  Garlick  vs. 
James,  12  Johns.,  p.  146;  White  vs.  Piatt,  5  Den.,  p. 
269;  Wheeler  vs.  Newbould,  16  N.  Y.,  p.  392;  Atlan- 
tic Fire  and  Marine  Ins.  Co.  vs.  Boies,  6  Duer,  p.  583; 
Lewis  vs.  Graham,  4  Abb.  Pr.,  p.  106;  Wilson  vs.  Lit- 
tle, 2  N.  Y.,  p.  443;  Vaupell  vs.  Woodward,  2  Sandf. 
Ch.,  p.  143;  Lewis  vs.  Vamum,  12  Abb.  Pr.,  p.  805. 
In  Brass  vs.  Worth,  40  Barb.,  p.  648,  the  defendants 
were  stock  brokers,  in  the  City  of  New  York,  and  the 
plaintiff  entered  into  a  general  arrangement  with  them 
that  they  should  purchase  such  stock  as  he  should 
direct,  and  pay  for  the  same  with  their  own  money, 
and  hold  such  stock  for  him,  for  resale  from  time  to 
time  as  he  should  direct.  For  their  advances  and  ser- 
vices they  were  to  receive  interest  and  a  commission; 
and  for  their  security  against  depreciation  the  plaintiff 
was  to  keep  on  deposit  with  them  a  margin  of  fife  per 
cent  upon  the  par  value  of  all  purchases  of  stock  made 
by  them  for  him,  which  margin  was  constantly  to  be 
kept  good.  It  was  held  that  though  the  contract  did 
not  prescribe  with  certainty  the  rights  and  duties  of 
the  defendants  in  the  event  of  the  value  of  the  deposi- 
ted collaterals  falling  below  the  prescribed  amount,  the 
defendants  were  to  be  regarded  as  the  pledgees  of  the 
plaintiff,  both  in  respect  to  the  stocks  purchased  and  to 
those  deposited  as  security  for  moneys  advanced;  and 
the  contract  being  silent,  the  rights  and  duties  of  the 
parties  were  governed  by  the  law  of  pledge.  If  a  cor- 
poration is  indebted  to  A  for  money  advanced,  and  as 
security  therefor  issues  to  B,  as  trustee  for  A,  shares  of 
the  capital  stock  of  the  corporation  to  be  transferred 
to  the  corporation  upon  payment  of  the  indebtedness, 
the  transaction  constitutes  a  pledge  of  the  stock  (Brew- 
ster vs.  Hartley,  37  Cal.,  p.  15),  the  general  property 
being  in  the  pledgor.— Id.  In  a  pledge,  the  title,  after 
condition  broken,  does  not  pass  to  the  pledgee,  who  has 
only  a  lien  on  the  property;  and  in  all  cases  the  pos- 
session must  accompany  the  pledge. — Wright  vs.  Boss, 
36  Cal.,  p.  414.  In  case  of  a  pledge,  the  title  remains 
in  the  pledgor,  with  the  right  to  redeem  at  any  time 
before  a  sale  of  the  property;  and  if  sold  by  pledgee  at 
any  time  he  cannot  become  the  purchaser  (Id.),  except 
at  a  judicial  sale. — Id. 

A  PLEDQB  IS  A  BAILMENT,  reciprocally  beneficial  to 
both  parties  (Losky  yb\  Davidson,  6  Cal.,  p.  643),  and 
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the  pledgee  must  exercise  ordinary  diligence  in  its  care 
and  custody,  and  is  responsible  for  ordinary  negligence. 

A  LEASE  ASSIGNED  as  security  is  a  pledge  which  enti- 
tles the  assignee  not  to  the  legal  title  in  it,  but  under 
which  he  may  receive  and  collect  the  rente,  and  apply 
them  on  the  note  secured. — Dewey  vs.  Bowman,  8  Cal., 
p.  145. 

Owner. — One  assuming  to  be,  and  as  such  pledging 
property,  is  afterwards  precluded  from  asserting  that 
he  did  not  own  it;  and  if  he  afterwards  acquires  title  it 
benefits  the  pledgee. — Goldstein  vs.  Hort,  30  Cal.,  p. 
372. 

AoYANCES  ON  PLEDGES  must  be  paid  from  proceeds 
of  specific  pledged  property,  and  that  first  made  to  be 
first  paid. — Marziou  vs.  Pioche,  8  Cal.,  p.  522. 

Possession  or  pledged  property  should  rightfully 
be  in  the  pledgee,  and  he  may  recover  it  from  one 
wrongfully  obtaining  it. — Goldstein  vs.  Hort,  id.,  supra. 
One  pledging  personal  property  warrants  his  title  to  it. — 
Id.  To  perfect  pledgee^s  right  to  possession,  the  thing 
pledged  must  be  delivered  to  him  as  such. — Id. 

Securities  which  are  transferable  by  delivery y  once 
delivered  to  pledgee  are  his  for  all  purposes,  and  he  may 
assign  or  transfer  them.  The  pledgee  in  such  case  is 
the  agent  of  the  pledgor,  who  is  bound  by  hia  acts. — 
Coit  vs.  Humbert,  5  Cal.,  p.  260.  See  Waldin  vs.  Dall, 
29  Cal.,  p.  555,  as  to  possession  and  lien  for  work  and 
materials  in  the  nature  of  mechanic's  lien  on  personal 
property. 

Income  from  the  pledged  property  must  be  accounted 
for  by  the  pledgee  to  the  pledgor,  and  pay  the  same  over 
to  him,  or  so  much  thereof  as  exceeds  that  which  pays 
the  debt  secured. — Hunsacker  vs.  Sturgis,  29  Cal.,  p. 
142. 

"The  Supreme  Court  of  this  State,  in  the  case  of 
Donohoe  vs.  Gamble,  38  Cal.,  p.  340,  reviews  the  New 
York  cases  hereinbefore  referred  to,  at  some  length. 
In  this  case  there  was  a  question  whether  the  tratisac- 
tiotif  that  of  hypothecating  a  note  of  a  third  party  for 
112,000  as  security  for  the  payment  of  a  $5,000  note  by 
indorsing y  trans/erring,  and  delivering  it,  constitutes 
a  mortgage  or  a  pledge.  Justice  Crockett,  who  deliv- 
ered the  opinion  of  the  migority  of  the  Court,  after 
reviewing  at  some  length  many  of  the  cases  here  re- 
ferred to,  including  Wheeler  vs.  Newbould,  5  Duer,  p. 
29;  and  also  in  ;6  N.  Y.,  2  Smith,  p.  392;  Brown  vs. 
Ward,  3  Duer,  p.  660;  Atlantic  F.  &  M.  Ins.  Co.  vs. 
Boies,  6  Duer,  p.  583;  all  holding  that  a  distinction 
exists  between  commercial  paper  and  bonds  of  corpora- 
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tions  pledged  for  a  debt,  gays:  ♦  ♦  ♦  "I  can  per- 
ceive no  valid  reason  for  the  distinction  made  by  the 
New  York  Courts  between  the  two  classes  of  securities, 
and  the  rule  which  they  establish  will  be  found,  I  think, 
to  be  inconvenient  and  impracticable."  After  premis- 
ing that  to  require  the  pledgee  to  sue  for  and  recover  a 
judgment  against  the  payor  of  the  note  pledged,  would 
make  necessary  a  suit  in  New  York  in  the  case  before 
him,  and  in  Europe,  if  the  payor  happened  to  go  or 
reside  there,  and  that  great  hardships  would  be  thereby 
worked,  the  learned  Justice  thus  concludes:  *'We 
think  he  is  under  no  obligation  to  incur  this  trouble 
and  expense,  but  may  go  into  equity  for  a  foreclosure 
of  and  sale  of  the  note  for  whatever  it  will  bring  in  the 
market  at  a  judicial  sale.  The  pledgor  has  due  notice 
of  the  proceeding,  and  if  the  security  should  bring  an 
inadequate  price  at  the  sale,  it  will  be  his  misfortune, 
which  he  might  have  guarded  against  by  a  proper  stip- 
ulation in  the  contract."  In  this  case  the  judgment  of 
the  District  Court  decided  it  to  be  a  "pledge,"  and  not 
a  '*  mortgage,"  and  that  the  holder  had  no  right  as 
such  to  forecloi^e  and  sell  it.  Judge  Crockett  seems  to 
have  held  that  either  as  mortgagee  or  pledgee  he  had 
this  right,  and  reversed  the  judgment.  Justice  Rhodes 
at  some  length  dissented,  inclining  to  the  opinion  that 
the  transaction  constituted  a  pledge,  and  refers  with 
great  propriety  and  force  to  Sec.  246  of  the  old  Prac- 
tice Act  (now  Sec.  726  of  the  Code  of  Civil  Procedure), 
providing  for  but  one  form  of  action  for  the  recovery  of 
a  debt  secured  by  mortgage,  that  of  foreclosure  and 
sale,  whether  the  subject  be  real  or  personal  property. 
In  neither  of  these  opinions  is  the  case  of  Oay  vs. 
Moss,  34  Cal.,  p.  125,  referred  to,  but  this  may  be  for 
the  reason  that  the  answer  of  the  defendant  was 
virtually  an  admission  that  the  subject  was  a -pledge. 
Justice  Sawyer,  in  Gay  vs.  Moss,  refers  approvingly 
to  several  cases  referred  to  supra,  including  Wheeler 
vs.  Newbould,  16  N.  Y.,  p.  893;  Steams  vs.  Marsh, 
4  Denio,  p.  229;  Wilson  vs.  Little,  2  N.  Y.,  p.  443; 
and  Dewey  vs.  Bowman,  8  Cal.,  p.  145;  and  uses 
this  language:  **The  assignment  was  absolute  in 
form,  but  the  thing  assigned  is  a  chose  in  action^ 
and  the  assignment  and  delivery  are  necessary  to 
give  the  pledgee  the  full  authority  to  readily  control 
it  and  afford  a  prompt  means  of  making  the  pledge 
available.  For  these  reasons  the  fact  that  the  title 
passes  in  form  by  the  assignment  in  case  of  a  chose  in 
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action,  does  not  necessarily  make  it  a  mortgaf|;e.  It  is 
a  pledge  upon  the  Ducts  disclosed  within  the  principles 
declared  in  Dewey  vs.  Bowman,  8  Cal.,  p.  Ii5,  and 
Wilson  vs.  Little,  Campbell  vs.  Parker,  cited  supra. 
*  *  ♦  It  may  be  doubted  whether  Moss  was  author- 
ized to  sell  a  pledge  of  this  character  at  all;  whether 
he  is  not  bound  to  collect  the  amount  due  on  the  con- 
tract and  reimburse  himself  out  of  the  proceeds." — 
60,  from  all  these  cases  the  current  of  opinion 
seems  to  be,  that  when  pledged  as  security  for  the 
payment  of  money,  the  right  of  the  pledgee  is  to 
sue  for  and  collect  the  money  oi\  the  security 
pledged,  when  it  is  any  evidence  of  debt  other  than 
the  obligation  of  a  Gk>yemment,  State,  or  corpora- 
tion, which  latter  he  may  sell. — See  Wheeler-  vs. 
Newbould,  16  N.  Y.,  p.  897.  By  the  provisions  of 
Sec.  8006,  post,  **  A  pledgee  cannot  sell  any  evidence  of 
debt  pledged  to  him,  except  the  obligations  of  Gk>veni- 
ments,  States,  or  corporations;  but  he  may  collect  the 
same  when  due."  But  in  cases  where  the  pledgee  is 
authorized  to  sell  the  pledged  property  he  may,  under 
the  provisions  of  Sec.  3011,  post,  proceed  to  such  sale  by 
foreclosure,  in  a  competent  Court,  and  be  authorized 
to  purchase  at  the  sale.  With  these  provisions  the  dif- 
ficulties existing  in  the  cases  before  our  Courts  are  obvi- 
ated. 

When  con-       2987.    Everv  contract  by  which  the  possession  of 

tract  is  to  .  «  ,  •  i  i       . 

be  deMQed  personal  property  is  transferred,  as  security  only,  is  to 
be  deemed  a  pledge. 

Note. — This  section  places  eveiy  mortgage  of  per- 
sonal property,  accompanied  by  a  change  of  posses- 
sion, upon  the  same  footing  with  a  pledge.  This  is  in 
accordance  with  the  rule  of  the  civil  law,  and  will 
greatly  simplify  the  law  in  respect  to  pledges  and  mort- 
gages.— See  Story  Eq.  Jur.,  Sec.  1QQ5;  Code  Napoleon, 
'ii  2071,  2117.  It  was  held  in  the  case  of  Payne  vs. 
Bensley,  8  Cal.,  p.  267,  that  a  pledge  of  personal  prop- 
erty is  a  **  mortgage ''  within  the  meaning  of  the 
**  Attachment  Act,'*  the  word  being  there  used  in  its 
most  general  signification,  meaning  **  security." 

Delivery        •  2988.     The  lien  of  a  pledge  is  dependent  on  pos- 

essential  to  .  j  ij«  ■*•  j  ±m    j.r.  _a 

▼aiidityof  session,  and  no  pledge  is  valid  until  the  property 
pledged  is  delivered  to  the  pledgee,  or  to  a  pledge 
holder,  as  hereafter  prescribed. 
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Note. — Deliveiy  is  essential  to  a  pledge. — Brownell 
vs.  Hawkins,  4  Barb.,  p.  491;  Goldstein  vs.  Hort,  30 
Cal.,  p.  872.  In  all  cases  the  possession  of  the  prop- 
erty pledged  must  accompany  it  to  the  pledgee. — 
Wright  vs.  Ross,  36  Cal.,  p.  414;  see  Edwards  on 
Bailm.,  **  Requisites  of  the  Ck)ntract,"  p.  192.  On  p. 
193  it  is  said:  **The  contract  of  pledge  is  completed 
on  an  actual  delivery  of  the  thing  pledged,"  and  refers 
to  2  Gaines  Cases  in  Error,  p.  200.  The  question  of 
delivery  in  all  its  phases  is  here  discussed.  There 
must  be  an  actual  delivery  of  the  pledge  to  the 
pledgee  (Story  on  Bailm.,  Sec.  297),  it  is  of  the  essence 
of  the  contract.  But  actual  manual  delivery  is  not  nec- 
essary.— Id. 

2989.  The  increase  of  property  pledged  is  pledged  increaae  of 
with  the  property. 

Note.— Where  the  relation  of  pledgor  and  pledgee 
exists,  if  the  debt  is  paid,  it  is  the  duty  of  the  pledgee 
to  account  for  and  pay  over  all  the  income,  profits,  and 
advantages  derived  from  the  bailment. — Hunsacker  vs. 
Sturgis,  29  Cal.,  p.  142.  "  The  fruits  of  the  pledge  are 
deemed  to  make  part  of  it,  and  therefore  they  remain 
like  the  pledge,  in  the  hands  of  the  creditor;  but  he 
cannot  appropriate  them  to  his  own  use,  and  he  is 
bound,  on  the  contrary,  to  give  an  account  of  them  to 
the  debtor  or  to  deduct  them  from  what  may  be  due 
him."— Civ.  Code  La.,  Art.  3135. 

2990.  One  who  has  a  lien  upon  property  may  Lienor  may 
pledge  it  to  the  extent  of  his  lien.  property  to 

^        °  extent  of 

%•      IS 

Note. — This  power  was  not  fully  recognized  by  the 
law  prior  to  the  adoption  of  the  Code;  but  it  is  estab- 
lished in  England,  and  seems  just. — See  Waldie  vs.    • 
Ball,  29  Cal.,  p.  555. 

2991.  One  who  has  allowed   another  to  assume  Real  owner 

-  ^  1  •         /.  n        1  rt  cannot  de- 

the  apparent  ownership  of  property  for  the  purpose  of  foat  pledge 
making  any  transfer  of  it,  cannot  set  up  his  own  title,  to*appa7ont 
to  defeat  a  pledge  of  the  property,  made  by  the  other,  JJSSaJ^of 


to  a  pledgee  who  received  the  property  in  good  feith, 
in  the  ordinary  course  of  business,  and  for  value. 

Note. — This  section  is  an  extension  of  the  rule 
allowing  a  pledge  by  an  agent  intrusted  with  indicia  of 
title  to  be  sustained  in  favor  of  one  who  lends  upon  it 
without  notice  of  the  true  owner's  title. 


purpose 
pledge. 
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At  Common  Law — In  England  prior  to  4  Geor.  IV 
Chap.  83;  6  id.,  Chap.  94,  and  5  and  6  Vic,  Chap.  39; 
and  in  New  York  by  statute — a  factor  for  sale  had  no 
power  to  pledge;  not  even  to  the  extent  of  his  lien,  nor 
when  the  object  of  the  pledge  was  to  secure  money 
raised  for  the  use  of  the  principal. 

The  Ekglish  statute  of  6  Geor.  IV,  Chap.  W 
(known  as  the  "  Factors'  Act  '*),  provided  that,  **  any 
person  intrusted  with,  and  in  possession  of,  any  bill 
of  lading,  dock  warrant,  ord^r  for  delivery  of  goods, 
etc.,  shall  be  deemed  the  true  owner  of  the  goods 
described  therein  so  far  as  to  give  validity  to  any  con- 
tract, etc.,  made  by  such  person  for  the  sale  or  disposi- 
tion of  such  goods,  or  any  part  thereof,  or  for  the 
deposit  or  pledge  thereof,  or,  etc.,  as  security  for  any 
money  or  negotiable  instrument  advanced  or  given  on 
the  faith  of  such  instrument."  Under  this  statute  it 
was  decided  by  the  English  House  of  Lords  (in  Hat- 
field vs.  Phillips,  14  M.  &  W.,  p.  665;  12  CI.  &  Fin., 
p.  343;  10  Jur.,  p.  180;  affirming  S.  C,  9  M.  &  W.,  p. 
647),  that  to  render  valid  a  disposal  of  goods  by  a 
person  as  intrusted  with  one  of  the  instruments  named 
in  the  statute,  he  must  be  actually  intrusted  with  the 
particular  instrument  on  the  faith  of  which  the  con- 
sideration passes,  by  the  owner  of  the  goods;  or  must 
hold  it  under  such  circumstances  that  an  actual  intrust- 
ing may  be  inferred. 

Where  a  factor  was  intTtisied  w-ith  the  bill  of 
lading  by  the  owner,  and  entered  the  goods  in  his  own 
name  at  the  Custom  House,  and  thus  obtained  a  dock 
warrant,  and  pledged  the  dock  warrant,  it  was  held 
that  the  pledgee  was  not  entitled  to  hold  the  goods. 
The  fact  that  the  factor  was  enabled  to  obtain  the  dock 
warrant  by  means  of  having  been  intrusted  with  the 
bill  of  lading  was  not  enough.  He  must  have  been 
intrusted  with  the  warrant  by  the  owner.  The  rule  in 
this  respect  has  since  been  enlarged  by  statute  5  and  6 
Vict.,  Chap.  39,  which  enacts  that  any  agent  intrusted 
with  the  possession  of  goods,  or  of  the  documents  of 
title  to  goods,  shall  be  deemed  owner  so  far  as  to  gpve 
validity  to  any  contract  by  way  of  pledge,  lien,  eto.,, 
for  any  original  or  continuing  advance,  notwithstand- 
ing that  the  party  making  the  advance  may  have  had 
notice  that  the  party  receiving  it  w^as  only  an  agent; 
and  that  any  bill  of  lading,  etc.,  or  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  or  authorizing  the  pos- 
sessor of  such  document  to  transfer  or  receive  goods 
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thereby  represented,  shall  be  deemed  a  **  document  of 
title  **  within  the  Act. 

Statutes  of   New  York.— By  the  Factors*  Act 
(Laws  of  1830,  Chap.  179,  Sec.  8),  it  is  provided  that 
every  factor  or  other  agent  intrusted  with  a  bill  of  lad- 
ing. Custom  House  permit,  or  Warehouse  Keeper*8 
receipt;  and  every  such  factor  or  agent  not  having  the 
documentary  evidence  of  title,  who  shall  be  entitled  to 
the  possession  of  merchandise  for  the  purpose  of  sale, 
or  as  security  for  advances,  is  to  be  deemed  the  true 
owner,  so  far  as  to  give  validity  to  his  contract  for  the 
sale  or  disposal  of  such  merchandisCf  for  any  money 
advanced  or  negotiable  instrument,  or  other  obligation 
in  writing,  given  upon  the  faith  thereof.    But  a  person 
who  takes  merchandise  from  a  factor  to  secure  an  ante- 
cedent debt,  acquires  no  better  right  than  the  factor 
had  at  the  time.    The  principle  of  this  Act  is  some- 
what extended  by  laws  of  N.  Y.,  1858,  Chap.  326,  Sec. 
6,  which  enacts  that  warehouse  receipts  given  for  any 
goods,  wares,  merchandise,  grain,  flour,  produce,  or 
other  commodity,  stored  or  deposited  with  any  ware- 
houseman, wharfinger,  or  other  person,  may  be  trans- 
ferred by  indorsement  thereof;  and  any  person  to  whom 
the  same  may  be  so  transferred,  shall  be  deemed  and 
taken  to  be  the  owner  of  the  goods,  wares,  and  mer- 
chandise therein  specified,  so  far  as  to  give  validity  to 
any  pledge,  lien,  or  transfer  made  or  created  by  such 
person  or  persons.     This  section  was  somewhat  obr 
scurely  amended  by  Laws  of  N.  Y.,  1859,  Chap.  353. 
Under  the  N.  Y.  Act  of  1830,  it  has  been  held  that 
where  a  pledge,  etc.,  by  a  factor,  is  sought  to  be  sus- 
tained on  the  ground  Oiat  he  was  intrusted  with  the 
docutneniarj/  evidence   of    title   mentioned,  it  must 
appear: 

1.  That  the  pledgee  had  no  notice^  from  the  language 
of  the  document  relied  on,  or  otherwise,  that  the  factor 
was  not  the  true  owner. 

2.  That  the  documerU  was  transferred  and  delivered 
to  such  pledgee  simultaneously  with  his  advance,  in 
such  manner  as  to  vest  in  him  either  the  title  or  the 
exclusive  right  and  means  of  obtaining  possession. 

3.  That  the  document  relied  on  is  ofie  of  the  three 
enumerated  in  the  statute.  A  permit  for  landing  goods 
on  which  duties  have  not  been  paid,  to  the  end  that 
they  may  be  stored  in  bond,  as  authorized  by  Acts  of 
Congress,  August  6th,  1846,  and  March  28th,  1854  (9 
U.  S.  Stat,  at  L.,  p.  53;  10  id.,  p.  270),  is  not  such  a 
"Custom  House  permit;"  nor  is  the  receipt  of  the 
keeper  of  a  bonded  warehouse  on  receiving  goods  for 
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storage,  given  under  the  Acts  of  Congress,  such  a 
'* warehouse  keeper's  receipt*'  as  is  embraced  within 
the  Act. 

4.  That  the  document  was  ^^  intrusted ''  to  the  factor 
by  the  owner  of  the  goods;  i.  e.,  it  must  have  been 
delivered  or  transmitted  to  the  fkctor  by  the  owner,  or 
have  been  received  by  the  &ctor  in  the  proper  and 
ordinaiy  mode  of  discharging  his  trust.  Unless  these 
elements  exist,  the  validity  of  the  pledge  must  be  de- 
termined by  the  common  law. 

Ok  thje  other  hand,  where  a  pledge  by  a  Actor  is 
sought  to  be  sustained  upon  the  ground  that  he  was 
intrusted  with  the  possession  of  the  goods,  it  must  ap- 
pear: 

1.  That  he  had  cutual  as  distinguished  from  con- 
structive  possession.  Goods  stored  in  bonded  ware- 
houses, before  payment  of  duties,  are  not  in  possession 
of  the  factor  within  the  meaning  of  the  statute. 

2.  That  the  change  of  possession  was  made  at  the 
time  of  the  advance  which  the  pledge  was  intended  to 
secure.  See,  on  this  subject,  Bonito  vs.  Mosquera,  2 
Bosw.,  p.  401;  Walther  vs.  Wetmore,  1  £.  D.  Smith, 
p.  7;  Covell  vs.  Hill,  6  N.  Y.,  p.  374. 

The  effect  of  the  New  Tork  Act  is  that  one 
who  has  such  documentary  evidence  of  the  title  to 
merchandise  as  gives  him  the  exclusive  control  of  the 
possession  is  deemed  the  true  owner  of  the  property 
for  certain  purposes,  if  the  true  owner  has  intrusted 
him  with  such  evidence  for  the  purpose  of  disposing  of 
the  property.  A  /actor  so  situated  can  sell  or  pledge 
the  whole  or  a  part  of  the  property,  or  give  a  lien  upon 
it  for  advances.  If  he  misappropriates  the  property 
his  principal  must  suffer,  not  the  person  who  has  dealt 
with  the  factor  on  Uie  faith  of  the  position  in  which  the 
owner  has  placed  him.  Thus  one  who  has  made  ad- 
vances to  a  fiictor  upon  the  faith  of  a  warehouseman's 
receipt  of  imported  g^oods,  given  to  the  foctor  in  conse- 
quence of  his  being  intrusted  with  an  invoice  of  the 
goods,  is  protected,  though  the  invoice  showed  that  the 
goods  belonged  to  the  shipper.  To  bring  a  case  within 
the  Act,  it  is  not  necessary  that  the  true  owner  should 
have  intrusted  the  factor  with  the  identical  evidence  of 
title  on  the  faith  of  which  the  factor  procures  the  loan. 
Intrusting  him  with  primary  documents  out  of  which 
others,  in  the  usual  course  of  trade*  grow,  is  equivalent 
to  intrusting  him  with  the  latter.  Nor  is  it  strictly 
necessary  that  the  documentary  evidence  of  title  should 
be  delivered  at  the  veiy  time  when  the  loan  is  made. 
If  good  fkith  b  shown,  the  loan  may  be  made  at  one 
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time  ftnd  the  pledge  created  alterwards.— Cartwright 
▼s!  Wilmerding,  24  N.  Y.,  p.  531.  Before  this  Code 
was  adopted  it  was  limited  to  disposition  hy  a  *'  fiu^tor 
or  other  agent." 

The  text  extends  it  to  all  persona  aUawed  to  a«- 
^ume  the  apparent  ovmerehip.  This  will  not,  however, 
extend  the  rule  to  all  cases  of  mere  poaeeseion.  Mere 
poaaeesUm  of  goods  is  not  evidence  to  the  world  of  an 
milimited  authority  to  sell  them,  so  as  to  preclude  the 
owner  firom  showing,  as  against  a  purchaser,  that  they 
were  intrusted  to  him  not  for  sale  but  fbr  a  different 
purpose,  such  as  transportation  or  temporaiy  custody. — 
Cook  vs.  Beal,  1  Bosw.,  p.  497;  compare  Zachrisson 
vs.  Ahman,  2  Sandf.,  p.  68.  It  is  clear  that  one  who 
takea  from  the  factor  or  agent,  with  notice  of  the  true 
owner*a  right,  is  not  protected  by  the  Act. — Stevens 
vs.  Wilson,  8  Den.,  p.  472,  affirming  S.  C,  6  Hill,  p. 
512;  Covellv8.Hill,6N.Y.,p.874;  Wilson  ve.  Nason, 
4  Bosw.,  p.  155.  This  principle  is  preserved  by  the 
provisions  in  the  text.— See  Goldstein  vs.  Hort,  80  Cal., 
p.  372.  Where  a  &ctor  purchases  property  in  his  own 
name  he  was,  in  Leet  vs.  Wadsworth,  5  Cal.,  p.  405, 
held  to  be  to  the  whole  world  the  apparent  owner. 
When  his  only  buaineaa  is  to  sell  them,  and  they  are 
consigned  to  him  for  that  purpose,  the  factor,  in  the 
case  of  Hutchinson  vs.  Bours,  6  Cal.,  p.  885,  was  held, 
on  account  of  his  notorious  employment,  to  be  known 
to  all  the  world  as  a  factor  for  the  purpose  of  selling 
only,  and  had  no  power  to  pledge  the  goods  consigned 
to  him.  But  where  there  was  nothing  in  the  business 
of  consignees  to  make  them  technically  factors,  third 
parties  are  not  bound  to  know  that  they  acted  as  factors 
in  pledging  particular  goods. — Glidden  vs.  Lucas,  7 
Cal.,  p.  29; 'see,  also,  Horr  vs.  Barker,  11  Cal.,  p.  402. 
See,  also,  as  to  sale  of  stocks  pledged,  Mahoney  vs. 
Caperton,  15  Cal.,  p.  815. 

2992.    Property  may  be  pledged  as  security  for  Pied«* 
the  obligation  of  another  person  than  the  owner,  and  what  ^ 
in  so  doing  the  owner  has  all  the  rights  of  a  pledgor 
for  himseli^  except  as  hereinafter  stated. 

Note.— Code  Napoleon,  ?  2077;  Civ.  Code  La.,  Art. 
3108.  **  A  person  may  give  a  pledge  not  only  for  his 
own  debt  but  for  the  debt  of  another  also."  One  may 
pledge  property  of  another  with  his  consent,  express  or 
tacit. — ^Id.,  Art.  3112.    Circumstances  to  support  tacit 
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Pledge 
holder, 
what. 


ooDsent  must  be  so  strong  as  to  leave  no  doubt  of 
owner's  intention. — Id.,  Art.  3113. 

2003.  A  pledgor  and  pledgee  may  agree  upon  a 
third  person  with  whom  to  deposit  the  property  pledged, 
who,  if  he  accepts  the  deposit,  is  called  a  pledge  holder. 

Note.— From  the  Code  Napoleon,  {  2076. 


When  2004.     One  who  pledges  property  as  security  for 

wShdiwir^  the  obligation  of  another,  cannot  withdraw  the  prop- 
pieSSe^      ®^  pledged  otherwise  than  as  a  pledgor  for  himself 
might,  and  if  he  receives  fi'om  the  debtor  a  considera- 
tion for  the  pledge  he  cannot  withdraw  it  without  his 
consent. 

NoTB. — This  follows  as  a  necessity  from  the  position 
authorized  to  be  assumed  by  the  owner  of  property 
pledged  for  the  debt  of  another  by  Sec.  2992,  ante,  and 
rests  in  the  simple  rule  regarding  contracts  for  con- 
sideration requiring  compliance  with  the  undertaking. 


Obligations 
of  pledge 
holder. 


2005.  A  pledge  holder  for  reward  cannot  exon- 
erate himself  from  his  undertaking;  and  a  gratuitous 
pledge  holder  can  do  so  only  by  giving  reasonable 
notice  to  the  pledgor  and  pledgee  to  appoint  a  new 
pledge  holder,  and  in  case  of  their  failure  to  agree,  by 
depositing  the  property  pledged  with  some  impartial 
person,  who  will  then  be  entitled  to  a  reasonable  com- 
pensation for  his  care  of  the  same. 

Note. — Another  consistent  requirement  arising  fVom 
Sec.  2992,  ante.  The  pledge  holder  assumes  the  posi- 
tion, duties,  and  obligations  of  a  bailee,  either  of  a 
ffratuitous  deposit  or  a  deposit  for  hire,  or  otherwise, 
according  to  the  circumstances.  These  sections  simply 
particularize  these  responsibilities  and  duties,  regulate 
them,  and  thus  relieves  hi^  position  fh)m  misunder- 
standings which  might  otherwise  embarrass  him. 

Pledge  2006.    A  pledge  holder  must  enforce  all  the  rights 

must  en-      of  the  pledffee,  unless  authorized  by  him  to  waive 

force  rights  i'        »      ?  •f 

•r  pledgee,   them. 

NoTX.— See  note  to  preceding  section. 
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2997.  A  pledgee,  or  a  pledge  holder  for  reward,  obupition 

Ol   piOQffOO 

assumes  the  duties  and  liabilities  of  a  depositary  for  Soj^^r  jJJ 
reward.  ""'^"^  ' 

Note. — See  notes  to  Sees.  2992  and  2995,  ante. 

2998.  A  gratuitous  pledge   holder  assumes  the  Gratuitous 

o  I         Q  pledge 

duties  and  liabilities  of  a  gratuitous  depositary.  holder. 

NoTK.— See  notes  to  Sees.  2992  and  2995,  ante. 

2999.  Where  a  debtor  has  obtained  credit,  or  an  Debtor's 

'  mivrepre- 

extension  of  time,  by  a  fraudulent  misrepresentation  "ft^ne*©?***^ 
of  the  value  of  property  pledged  by  or  for  him,  the  ^^^^ 
creditor  may  demand  a  further  pledge  to  correspond 
with  the   value  represented;   and  in  default  thereof 
may  recover  his  debt  immediately,  though  it  be  not 
actually  due. 

NoTK. — **  When  the  creditor  has  been  deceived  aa 
to  the  substance  or  quality  of  the  thing  in  pledge,  he 
may  claim  another  thing  in  its  stead,  or  demand 
immediately  his  payment,  though  the  debtor  be  sol- 
vent."—Civ.  Code  La.,  Art.  3141. 

3000.  When  performance  of  the  act  for  which  a  when 

^  pledgee 

pledge  is  given  is  due,  in  whole  or  in  part,  the  pledgee  mvseii. 
may  collect  what  is  due  to  him  by  a  sale  of  property 
pledged,  subject  to  the  rules  and  exceptions  herein- 
after prescribed. 


3001.     Before  property  pledged  may  be  sold,  and  when 


1 

i 


/ 

v. 

after  performance  of  the  act  for  which  it  is  security  is  f^^^^  '    / 

due,  the  pledgee  must  demand  performance  thereof  JSoS'"*" 
from  the  debtor. 

NoTK.— Wilson  vs.  Little,  2  N.  Y.,  p.  443;  aff'g  S. 
C,  1  Sandf.,  p.  351;  Lewis  vs.  Graham,  4  Abb.  Pr., 
p.  106;  Castello  vs.  City  Bank,  1  N.  Y.  Leg,  Obs.,  p. 
25;  Brown  vs.  Ward,  3  Duer,  p.  660;  see  also,  note  to 
Sec.  2966,  ante. 

3002.    A  pledgee  must  give  actual  notice  to  the  Notice  of 
pledgor  of  the  time  and  place  at  which  the  property  pledgor, 
pledged  will  be  sold,  at  such  a  reasonable  time  before 
the  sale  as  will  enable  the  pledgor  to  attend. 

38— vol.  ii. 
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NoTX.—NoncE  TO  thk  flxdoob  of  the  sale  is  an 
essential  prerequisite. — Lewis  vs.  Graham,  4  Abb.  Pr., 
p.  106;  Castello  vs.  City  Bank,.!  N.  Y.  Leg.  Obs.,  p. 
25;  Brass  vs.  Worth,  40  Barb.,  p.  648;  Brown  vs. 
Ward,  3  Duer  B.,  p.  660.  And  this  notice  must 
apprise  the  pledgor  of  the  time  and  place  of  sale.  For 
the  object  of  the  notice  is,  not  merely  to  enable  the 
pledgor  to  redeem,  but  also  to  enable  him  to  be  present 
at  flie  sale,  and  see  that  it  is  fbirly  conducted. — 
Wheeler  vs.  Newbould,  16  N.  Y.,  p.  392.  And  where 
notioe  cannot  be  given  to  him  personally,  e.  g.,  where 
he  has  absconded,  the  pledgee  cannot  dispose  of  the 
pledge  without  notice,  but  must  resort  to  judicial  pro- 
ceedings.— Garlick  vs.  James,  12  Johns.,  p.  146.  An 
advertisement  in  the  newspapers  is  not  sufficient 
notice. — Steams  vs.  Harsh,  4  Den.,  p.  227;  see  note  to 
Sec.  2086,  ante. 

Demakd  akd  kotice  must  be  given  to  authorize 
pledgee  to  sell.—Dewey  vs.  Bowman,  8  Cal.,  p.  145, 
May  be  sold,  if  at  public  auction,  after  debt  is  due  and 
notice  is  g^ven  fbr  a  reasonable  time  prior  thereto.-^ 
Wilspn  vs.  Brannan,  27  Cal.,  p.  258.  If  sold  without 
demand  and  notice  it  is  a  conversion  and  pledgee  lia- 
ble.—Gay  vs.  Moss,  34  Cal.,  p.  125.  This  right  to 
demand  and  notice  existed  at 

CoMiffOK  LAW,  so  held  as  to  pledge  in  chattels  in 
Mauge  vs.  Heringhi,  26  Cal.,  p.  577;  consult  the  case 
of  Treadwell  vs.  Davis,  34  Cal.,  p.  601. 

Wairerof        3003.    Notice  of  sale  may  be  waived  by  a  pledffor 

notice  of  .  -  .  -       ,    ,  .  - 

sale.  at  any  time;  but  is  not  waived  by  a  mere  waiver  of 

demand  of  performance. 

Note.— Millikin  vs.  Dehon,  27  N.  Y.,  p.  364;  Wil- 
son vs.  Little,  2  id.,  p.  443;  see,  also,  note  to  Sec.2966» 
ante,  and  the  preceding  note. 

Waiver  of        3004.    A  debtor  or  pledgor  waives  a  demand  of 

aemancL 

performance  as  a  condition  precedent  to  a  sale  of  the 
property  pledged,  by  a  positive  refusal  to  perform, 
after  performance  is  due;  but  cannot  waive  it  in  any 
other  manner  except  by  contract. 

Note.— See  Wilson  vs.  Little,  2  N.  Y.,  p.  443. 

Sale  must        3005.    The  sale  by  a  pledgee,  of  property  pledged, 

be  by 

auction.       must  be  made  by  public  auction,  in  the  manner  and 
upon  the  notice  to  the  public  usual  at  the  place  of 
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sale,  in  respect  to  auction  sales  of  similar  property; 
and  must  be  for  the  highest  obtainable  price. 

Note.— See  note  to  Sec.  8002,  ante;  Wheeler  vs. 
Newbould,  16  N.  Y.,  p.  392;  Brown  vs.  Ward,  3  Duer, 
p.  060.  Even  in  the  case  of  stock  pledged,  a  sale  at  the 
rooms  of  a  Board  of  Brokers  in  the  City  of  New  York, 
whose  transactions  were,  by  their  regulations,  not  open 
to  the  public,  has  been  held  invalid,  without  the  con- 
sent of  the  pledgor. — Wood  vs.  Hamilton,  cited  in 
Castello  vs.  City  Bank,  1  N.  Y.  Leg.  Obs.,  p.  25;  Ban- 
kin  vs.  HcCullough,  12  Barb.,  p.  103;  Willoughby  vs. 
Comstock,  8  Hill,  p.  389;  Brass  vs.  Worth,  40  Barb., 
p.  648. 

8006.  A  pledgee  cannot  sell  any  evidence  of  debt  Pledge's 

Sftio  or 

pledged  to  him,  except  the  obligations  of  Governments,  »«<»ritie8. 
States,  or  corporations;  but  he  may  collect  the  same 
when  due. 

NoTB.— Wheeler  vs.  Newbould,  16  N.  Y.,  p.  892, 
limited  by  the  exception,  which  is  not  inconsistent  with 
the  principle  of  that  case;  see,  also,  Garlick  vs.  James, 
12  Johns.,  p.  146;  Nelson  vs.  Wellington,  6  Bosw.,  p. 
178;  Brookman  vs.  Hetcalf,  id.,  pp.  429,  445;  White 
vs.  Piatt,  6  Den.,  p.  269;  Hays  vs.  Biddle,  1  Sandf.,  p. 
248.  Of  course  a  different  agreement  may  be  made  by 
the  parties.    See  note  to  Sec.  2966,  ante. 

8007.  Whenever  property  pledged  can  be  sold  for  saieon  the 
a  price  sufficient  to  satisfy  the  claim  of  the  pledgee,  the  pledgor 
the  pledgor  may  require  it  to  be  sold,  and  its  proceeds 

to  be  applied  to  such  satis&ction,  when  due. 

Note.— This  provision  is  new,  or,  at  least,  it  is  very 
doubtful  whether  such  a  right  existed  before  the  adop- 
tion of  this  Code.  But  its  justice  is  very  clear. — Story 
Bailm.,  Sec.  320.  It  is  not  proposed  to  extend  the 
same  privilege  to  mortgages,  as  they  are  used  as  per- 
manent securities.  A  pledge  should  be  used  only  as  a 
transient  security. 

8008.  After  a  pledgee  has  lawfully  sold  property  surplus  to 

be  paid  to 

pledged,  or  otherwise  collected  its  proceeds,  he  may  pledgor, 
deduct  therefrom  the  amount  due  under  the  principal 
obligation,  and  the  necessary  expenses  of  sale  and 
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collection,  and  must  pay  the  surplus  to  the  pledgor,  on 
demand. 

Bame.  3009.     When  property  pledged  is  sold  before  the 

\  claim  of  the  pledgee  is  due,  he  may  retain  out  of  the 

\  ^     proceeds  all  that  can  possibly  become  due  under  his 
^  claim,  until  it  becomes  due,  with  the  proper  rebate  of 

interest. 

Note. — This  and  the  preceding  section  are  made 
necessary  by,  and  harmonize  with,  Sec.  3007,  ante, 
which  is  there  said  to  be  new. 

Pledgee's         3010.     A  pledgee,  or  pledge  holder,  cannot  pur- 
pieSwS*^^  chase  the  property  pledged,  except  by  direct  dealing 
with  the  pledgor. 

Note. — Story  on  Bailm.,  Sec.  319;  see,  also,  Dykers 
vs.  Allen,  7  Hill,  p.  497,  aiid  the  Title  on  Trusts.  But 
it  has  been  held  that  a  special  partner  of  a  firm  with 
whom  property  is  pledged  is  not  incapacitated  from 
purchasing  it  at  a  sale  made  by  the  firm.  As  he  'was 
prohibited  from  transacting  any  business  on  account  of 
the  partnership,  and  could  not  bo  employed  as  agent, 
attorney,  or  otherwise,  no  duty  devolved  upon  him  in 
reference  to  the  bailment.  He  could  not  aid  or  direct 
in  the  sale;  and,  hence,  was  not  within  the  rule  that 
one  shall  not  be  permitted  to  purchase  who  has  a  duty 
inconsistent  with  the  character  of  purchaser. — Lewis 
vs.  Graham,  4  Abb.  Pr.,  p.  106.  Of  course  this  section 
is  subject  to  the  right  of  the  pledgor  to  purchase  at  a 
judicial  sale,  as  provided  in  the  next  section. 

Pledgee  301 1 .     Instead  of  selling  property  pledged,  as  here- 

in ay  fore- 
eipse  right    inbeforc  provided,  a  pledgee  may  foreclose  the  right 

tion.  Qf  redemption  by  a  judicial  sale,  under  the  direction 

of   a   competent   Court;    and  in  that   case  may   be 

authorized  by  the  Court  to  purchase  at  the  sale. 

Note. — See  note  to  Sec.  2S86,  ante.  Sees.  338  to 
343,  inclusive,  Penal  Code,  Cal.,  provide  punishments 
for  the  violations  of  obligations  imposed  upon  pawn- 
brokers or  pledgees. 
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CHAPTER  IV. 

BOTTOMRY. 

SscTiON  3017.  Bottomry,  what. 

3018.  Owner  of  ship  may  hypothecate. 

3019.  When  master  may  hypotliecate  ship. 
8020.  Same. 

3021.  "When  master  may  hypothecate  freight  money. 

3022.  Kate  of  interest. 

3023.  Rights  of  lender,  when  no  necessity  for  bottomry 

existed. 

3024.  Stipulation  for  personal  liability  Toid. 

3025.  When  money  loaned  is  to  be  repaid. 

3026.  When  bottomry  loan  becomes  due. 

3027.  Bottomry  lien,  how  lost. 

3028.  Preference  of  bottomry  lien  over  other  liens. 

3029.  Priority  of  bottomry  liens. 

3017.     Bottomry  is  a  contract  by  which  a  ship  or  Bottomry, 

what. 

its  fipeightage  is  hypothecated  as  security  for  a  loan, 
which  is  to  be  repaid  only  in  case  the  ship  survives  a 
particular  risk,  voyage,  or  period. 

Note. — Defined  by  Bouvier  to  be  a  contract  in  the 
nature  of  a  mortgage,  by  which  the  owner  of  a  ship,  or 
the  master  as  his  agent,  borrows  money  for  the  use  of 
the  ship,  and  for  a  specified  voyage,  or  for  a  definite 
period,  pledges  the  ship  (or  the  keel  or  bottom  of  the 
ship,  pars  pro  toio)  as  a  security  for  the  repayment, 
with  maritime  or  extraordinary  intere!<t,  on  account  of 
the  marine  risks  to  be  borne  by  the  lender,  it  being 
stipulated  that  if  the  ship  be  lost  in  the  course  of  the 
specified  voyage,  or  during  the  limited  time,  by  any  of 
the  perils  enumerated  in  the  contract,  the  lender  shall 
also  lose  his  money, — 2  Hagg.  Adm.,  p.  48;  Abb.  Shipp, 
pp.  117-131.  Bottomry,  a  contract  by  which  a  ship 
is  hypothecated. — Stainbank  vs.  Sheppard,  13  G.  B., 
pp.  418,  441.  As  a  security  for  a  loan,  to  be  repaid 
only  if  the  ship  survive  a  particular  risk,  voyage,  or 
period.— The  brig  Draco,  2  Sumn.,pp.  157, 191;  Thorn- 
dike  vs.  Stone,  11  Pick.,  p.  183;  Stainbank  vs.  Shep- 
pard, 13  C.  B.,  p.  418;  Cole  vs.  White,  28  Wend.,  p. 
511;  The  Atlas,  2  Hagg.  Adm.,  p.  48.  The  fact  that 
the  terms  of  the  bond  import  a  transfer  of  the  ship, 
rather  than  a  mere  pledge,  makes  no  difiTerence  in  the 
character  or  operation  of  the  contract. — Robertson  vs. 
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United  States  Ins.  Co.,  2  Johns.  Cas.,  p.  250.  In 
White  vs.  Cole,  24  Wend.,  pp.  116,  126,  it  was 
remarked  by  Judge  Cowen,  that  contracts  of  bottomry 
ought  to  be  confined  to  vessels  navigating  the  ocean,  or 
it?  great  navigable  arms;  and  that  they  ought  not  to  be 
permitted  upon  vessels  employed  upon  the  lakes.  But 
this  view  was  disapproved  by  Senator  Verplanck,  in 
delivering  his  opinion  in  the  Court  of  Errors,  upon  the 
reversal  of  the  decision  of  the  Supreme  Court. — See 
Cole  vs.  White,  26  Wend.,  pp.  511,  515.  This  Chapter 
makes  no  distinction  between  ships  employed  in  inland 
and  in  ocean  navigation  in  this  respect.  The  only 
practical  objection  to  allowing  a  bottomxy  contract 
upon  an  inland  ship,  is  in  the  danger  that  excessive 
interest  may  be  exacted.  Sufficient  protection  against 
this  is  afforded  by  the  provision  of  Sec.  3022,  post,  by 
which  the  rate  of  interest  agreed  on  by  the  parties  may 
be  reduced  by  the  Court  whenever  it  appears  unjusti- 
fiable or  exorbitant. 

Owner  of         3018.    The  owner  of  a  ship  may  hypothecate  it  or 
eate^^*^      its  freightage,  upon  bottomry,  for  any  lawful  purpose, 
and  at  any  time  and  place. 

Note. — "  Owner  may  hyi)othecate  ship  or  freightage 
for  lawful  purpose." — The  Brig  Draco,  2  Sumn.,  pp. 
157, 186;  Greely  vs.  Waterhouse,  19  Maine,  p.  9;  Sloop 
Mary,  1  Paine,  C.  C,  p.  671;  Thorndike  vs.  Stone,  11 
Pick.,  p.  183;  see  the  Duke  of  Bedford,  2  Hagg.  Adm.. 
p.  294.  **At  anytime  and  place.'' — The  Brig  Draco, 
2  Sumn.,  p.  157;  Sloop  Mary,  1  Paine,  C.  C,  p.  671. 
In  England  the  Admiralty  law  may  be  otherwise. — 
See  the  Royal  Arch,  1  Swab.  Adm.,  pp.  269, 276.  Bot- 
tomry contracts  in  Europe  are  usually  made  by  the 
master  in  a  foreign  port,  and  so  to  a  great  extent  in  this 
country.  "But  in  this  country  they  are  frequently 
made  by  the  owner  hiTnself  in  the  home  port.*' — ^Pars. 
Merc.  Law,  pp.  341, 342. 

i^en  3019.    The  master  of  a  ship  may  hypothecate  it 

hypothe-      upon  bottomry  only  for  the  purpose   of   procuring 

oato  ship. 

repairs  or  supplies  which  are  necessary  for  accomplish- 
ing the  objects  of  the  voyage,  or  for  securing  the  safety 
of  the  ship. 

Note. — **  The  most  common  contracts  of  bottomry 
are  those  entered  into  by  the  master  in  a  foreign  port 
when  money  is  needed  and  cannot  otherwise  be  ob- 
tained,"—Pars.  Merc.  Law,  p.  341.    "Therefore  the 
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security  goes  with  the  ship  and  the  debt  may  be  en- 
forced as  soon  as  it  is  payable  against  the  ship  wherever 
the  ship  may  be."— Id.;  also  p.  339,  id.,  n.  3.  "In 
Europe  contracts  of  bottomry  are  seldom  made  other- 
wise now."— Id.;  The  Virgin,  8  Pet.,  p.  538;  Ross  vs. 
Ship  Active,  2  Wash.  C.  C,  p.  227;  The  Aurora,  1 
Wheat.,  p.  96;  The  Edmond,  1  Lush.  Adm.,  pp.  57, 
211;  The  North  Star,  id.,  p.  45;  The  Prince  George,  4 
Moore  P.  C,  p.  21;  see,  also,  The  Orelia,  3  Hagg.  • 

Adm.,  p.  75;  The  Boston,  1  Blatchf.  &  H.  Adm.,  p. 
309;  The  Alexander,  1  Dods.  Adm.,  p.  278;  The  Tar- 
tar, 1  Hagg.  Adm.,  p.  1;  The  Brig  Ann  C.  Pratt,  1 
Curtis,  C.  C,  p.  340;  affirmed,  18  How.  U.  S.,  p.  63. 
The  master  is  the  only  person  beside  the  owner  who 
can  hypothecate  the  ship. — See  note  to  Sec.  3020,  post. 
In  Blain  vs.  The  Charles  Carter,  4  Cranch,  p.  328, 
Chase,  J.,  said:  **  A  bottomry  bond  made  by  a  master 
vests  no  absolute  indefeasable  interest  in  the  ship, 
♦  ♦  *  but  gives  a  claim  upon  her  which  may  be  expe- 
ditiously enforced."  This  lien  is  held  next  in  interest 
to  that  of  seamen's  wages. — See  Madonna  D*Idra,  by 
Sir  Wm.  Scott,  1  Dods.  Adm.,  pp^7-40. 

3020.  The  master  of  a  ship  can  hypothecate  it  Same, 
upon  bottomry  only  when  he  cannot  otherwise  relieve 
the  necessities  of  the  ship,  and  is  unable  to  reach  ade- 
quate funds  of  the  owner,  or  to  obtain  any  upon  the 
personal  credit  of  the  owner,  and  when  previous  com- 
munication with  him  is  precluded  by  the  urgent  neces- 
sity of  the  case. 

Note. — "  The  master  has  the  whole  care  and  supreme 
command  of  his  vessel,'*  »  »  *  and  "is  principally 
the  agent  of  the  owner."  "  Much  of  his  authority  as 
agent  of  the  owner  springs  from  necessity;  so  he  may 
make  a  bottomry  bond  which  shall  pledge  her  for  a 
debt.'*  *  ♦  »  «*  AH  these,  however,  he  can  do  only 
from  necessity." — Pars.  Merc.  Law,  pp.  375-6.  If  the 
owner  is  present  or  within  easy  access  he  has  no  such 
power;  nor  in  the  home  port  is  the  owner  liable  for 
them  unless  he  ratifies  in  some  way  the  acts  of  the 
master,  but  in  a  foreign  port  he  may  make  owner  liable 
to  those  who  do  not  know  his  power  to  be  superseded 
by  the  presence  of  owner.  And  in  Ward  vs.  Green,  6 
Cow.,  p.  173,  though  owner  on  board  as  supercargo,  the 
master's  contract  regarding  freight  made  owner  liable. 
The  master  is  the  only  person  beside  the  owner  who 
can  hypothecate  the  ship.—The  Orelia,  3  Hagg.  Adm., 
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p.  75;  The  Kennorsley  Castle,  id,,  p.  1;  The  Tartar,  1 
id.,  p.  1 ;  The  Boston,  1  Blatchf.  &  H.,  p.  309;  The  Ann 
C.  Pratt,  1  Curt.  C.  C,  p.  340;  affirmed,  18  How.  U. 
S.,  p.  63;  The  Alexander,  1  Dods.  Adm.,  p.  278;  The 
Jane,  id.,  p.  461.  With  regard  to  the  necessities  of  the 
case,  see  The  Gratitudine,  3  Rob.  Adm.,  pp.  196,  266; 
The  Nelson,  1  Hagg.  Adm.,  p.  169;  The  Gauntlet,  6 
Notes  of  Cas.,  p.  370;  3  W.  Rob.,  p.  82.  AVhen  unable 
•  to  reach  funds  of  owner  or  obtain  personal  credit.    See 

Tunno  vs.  Sloop  Mary,  Bee  Adm.,  p.  120;  Ship  Packet, 
3  Mason,  p.  255;  Ross  vs.  Ship  Active,  2  Wash.  C.  C, 
p.  226;  and  see  Walden  vs.  Chamberlin,  3  Wash.  C- 
C,  p.  290;  The  Medora,  Sprague,  p.  138;  The  Virgin, 
8  Peters,  p.  538;  The  Saxe  Coburg,  3  Hagg.  Adm.,  p. 
387.  When  urgent  necessity  precludes  communication 
with  owner,  see  The  Olivier,  1  Lush.  Adm.,  p.  484;  La 
Ysabel,  1  Dods.  Adm.,  p.  273;  Arthur  vs.  Barton,  6 
M.  &  W.,  p.  138.  This  is  the  only  test,  and  it  is  im- 
material whether  the  ship  is  in  a  home  port  or  a  foreign 
one,  if  the  master  was  really  unable  to  communicate 
with  the  owner.— The  Trident,  1  W.  Rob.,  p.  29;  The 
Ysabel,  1  Dods.  Adm.,  p.  273.  But  it  has  been  held  in 
the  English  Privy  Council  that  the  master  must  not 
only  communicate  the  fact  of  his  distress,  but  must  alno 
communicate  his  intention  to  make  a  bottomry  bond. — 
The  Oriental,  7  Moore  P.  C,  p.  398.  And  communi- 
cation must  be  made  by  telegraph,  if  Yhat  is  possible, 
and  the  master  cannot  wait  for  an  answer  to  a  letter  by 
mail. — lb.  It  seems  that  these  last  cases,  as  well  as 
the  text,  is  more  explicit  as  to  powers  of  the  master, 
and  more  restrictive  than  the  authorities  first  cited 
supra. 

Stringent  necessity,  that  which  appears  to  be 
the  only  means  of  saving  the  ship,  authorizes  master  to 
sell,  and  under  stringent  necessity  he  may  pledge  her 
by  bottomry^  but  this  may  be  much  less  than  that 
required  for  a  sale. — See  Pars.  Merc.  Law,  pp.  376, 
377;  see  Brig  Sarah  Ann,  2  Sumn.,  p.  215. 

When  3021.    The  master   of  a   ship   may  hypothecate 

™Xecato     freightage  upon   bottomry,  under  the  same  circum- 
monoy.        stances  as  those  which  authorize  an  hypothecation  of 
the  ship  by  him. 

Note. — See  note  to  preceding  section;  The  Packet,  3 
Mason,  255;  The  Zephyr,  id.,  p.  341;  and  the  case  cited 
in  preceding  note,  Ward  vs.  Green,  6  Cow.,  p.  173. 
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3022.  Upon  a  contract  of  bottomry,  the  parties  Rate  of 
may  lawfully  stipulate  for  a  rate  of  interest  higher 
than  that  allowed  by  the  law  upon  other  contracts. 

But  a  competent  Court  may  reduce  the  rate  stipulated 
when  it  appears  unjustifiable  and  exorbitant. 

NoTK. — See  definition  of  "bottomry  bond,"  Bou- 
vier  L.  Diet.;  also,  notes  to  Sees,  3019,  3020;  The 
Atlas,  2  Hagg.  Adm,,  pp.  48,  68;  The  Cognac,  id.,  p. 
377;  Sharpley  vs.  Hurrel,  Cro.  Jac,  p.  208;  see 
Simonds  vs.  Hodgson,  3  B.  &  Ad.,  p.  57;  The  Hunt- 
ley, 1  Lush.  Adm.,  p.  24;  The  Zodiac,  1  Hagg.  Adm., 
pp.  320,  326;  The  Heart  of  Oak,  1  W.  Rob.,  p.  204. 
**  The  lender  may  require  and  the  borrower  pay  more 
than  lawful  interest  on  a  bottomry  bond  without 
usury." — Pars.  Merc.  Law,  p.  340.  On  page  342,  id., 
it  is  said  advances  on  bottomry  bonds  are  made  by  the  ' 

owner  himself  in  the  home  port:  "And  sometimes 
they  are  nothing  more  than  contrivances  to  get  more 
than  legal  interest."  "  If  such  a  contract  were  obvi- 
ously and  certainly  merely  colorable,  and  a  pretence 
for  getting  usurious  interest,  the  Courts  would  proba- 
bly set  it  aside;  but  it  might  be  difficult  to  show  this." — 
Id.  "Usurious"  (as  usury  is  not  recognized  in  our 
Codes)  is  comprehended  by  the  terms  "  unjustifiable  " 
or  "  exorbitant,"  in  the  text. 

3023.  A  lender  upon  a  contract  of  bottomry,  made  Rirfits  of 
by  the  master  of  a  ship,  as  such,  may  enforce  the  con-  ^^^^  ?• 
tract,  though  the  circumstances  necessary  to  authorize  b*o\tomrj 
the  master  to  hypothecate  the  ship  did  not  in  feet  ®*'"®*- 
exist,  i^  after  due  diligence  and  inquiry,  the  lender 

had  reasonable  grounds  to  believe,  and  did  in  good 
&ith  believe,  in  the  existence  of  such  circumstances. 

Note. — See  note  to  Sec.  3020,  ante,  and  the  case  of 
Ward  vs.  Green,  6  Cow.,  173,  there  cited;  see  this  sub- 
ject. Pars.  Merc.  Law,  pp.  378,  379,  et  seq.,  and  notes; 
Conard  vs.  Atlantic  Ins.  Co.,  1  Peters,  p.  386;  4  Wash. 
C.  C,  p.  662;  see  Carrington  vs.  Pratt,  18  How.  U.  S., 
p.  63;  Thomas  vs.  Osborn,  19  id.,  pp.  22,  31;  Soares 
vs.  Rahn,  3  Moore  P.  C,  p.  1;  Walden  vs.  Chamber- 
lain, 3  Wash.  C.  C,  p.  290;  The  Prince  of  Saxe  Coburg, 
3  Hagg.  Adm.,  p.  387;  The  Orelia,  3  id.,  pp.  84,  86; 
The  Nelson,  1  id.,  pp.  169, 176. 

39_vol.  ii. 
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Stipalation 
for  personal 
liability 
Toid. 


When 
money 
loaned 
be  repaid. 


3024.  A  stipulation  in  a  contract  of  bottomry,  im- 
posing any  liability  for  the  loan  independent  of  the 
maritime  riskB,  is  void. 

NoTB.-— Stainbank  vs.  Sheppard,  13  C.  B.^  pp.  418, 
444;  The  NelsoDi  1  Hagg.  Adm.,  p.  169;  compare  The 
Tartar,  id.,  pp.  1,  13.  But  a  bottomry  bond  may  be 
given  as  collateral  security  for  a  personal  obligation. — 
The  Emancipation,  1  W.  Bob.,  p.  124;  The  Augusta, 

1  Dods.  Adm.,  p.  283. 

3025.  In  case  of  a  total  loss  of  the  thing  hypothe- 
^ano^^isto  cated,  from  a  risk  to  which  the  loan  was  subject,  the 

lender  upon  bottomry  can  recover  nothing;  in  case  of 
a  partial  loss,  he  can  recover  only  to  the  extent  of  the 
net  value  to  the  owner  of  the  part  saved. 

Note. — Lender  can  recover  nothing  in  case  of  total 
loss  of  thing  hypothecated  from  risk  to  which  it  was 
subject. — The  Brig  Draco,  2  Sumn.,  pp.  157,  191; 
Thomdike  vs.  Stone,  11  Pick.,  p.  183;  The  Atlas,  2 
Hagg.  Adm.,  p.  48;  Bray  vs.  Bates,  9  Mete.,  p.  237. 
And  in  case  of  partial  loss,  he  can  recover  only  to  the 
net  value  to  the  owner  of  the  part  saved. — Code  de 
Com.,  p.  327.  Such  is  the  usage  in  New  York.  The 
capture  and  sale  of  a  ship  is  not  a  total  loss  within 
this  section,  if  its  proceeds  are  restored. — See  Apple- 
ton  vs.  Crowninshield,  3  Mass.,  p.  448. 

3020.  Unless  it  is  otherwise  expressly  agreed,  a 
bottomry  loan  becomes  due  immediately  upon  the 
termination  of  the  risk,  although  a  term  of  credit  is 
specified  in  the  contract. 

Note. — **  If  the  money  is  payable  at  the  end  of  a 
certain  voyage,  and  the  owner  or  his  ser\'ant — the  mas- 
ter— terminate  the  voyage  sooner,  either  honestly  trojn 
a  change  in  their  plan,  or  dishonestly  by  an  intentional 
loss  on  wreck,"  Parsons  in  his  Merc.  Law,  p.  342,  says, 
**  the  money  becomes  at  once  due." — The  Brig  Draco, 

2  Sumn.,  pp.  157-193;  2Emerigon  "  Traits  &  la  Grosse," 
Chap.  8,  Sec.  4. 


When 

bottomry 

loan 

beoomos 

due. 


Botttomry        3027.    A  bottomry  lien  is  independent  of  posses- 
lost.'  sion,  and  is  lost  by  omission  to  enforce  it  within  a 

reasonable  time. 
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NoTB.—The  lien  of  bottomry  depends  in  no  degree 
on  possession,  but  an  unreasonable  delay  in  enforcing 
it  will  destroy  the  lien." — Pars.  Merc.  Law,  p.  343, 
and  Note  2;  The  Eebecca,  5  Bob.,  p.  102;  Blaine  vs. 
The  Charles  Carter,  4  Cranch,  p.  328;  The  Virgin,  8 
Peters,  pp.  538,  554;  The  Tartar,  1  Hagg.  Adm.,  pp.  1, 
13;  The  Boyal  Arch,  1  Swab.  Adm.,  pp.  269,  282; 
Leland  vs.  The  Medora,  2  Woodb.  &  M.,  p.  105. 

3028.    A  bottomry  lien,  if  created  out  of  a  real  or  Proforenoe 

"  of  bottomry 

apparent  necessity,  in  good  fiiith,  is  preferred  to  every  ^^heruens 
other  lien  or  claim  upon  the  same  thing,  excepting 
only  a  lien  for  seamen's  wages,  a  subsequent  Ken  of 
material  men  for  supplies  or  repairs  indispensable  to 
the  safety  of  the  ship,  and  a  subsequent  lien  for 
salvage. 

Note.— Created  from  Necessity. — A  bottomry 
lien^  created  by  the  owner,  without  necessity,  and  with- 
out any  reason  for  the  lender  to  believe  that  the  loan 
was  necessary,  has  not  a  preference  over  any  prior 
lien. — The  Dun  vegan  Castle,  8  Hagg.  Adm.,  p.  331; 
see  The  Koyal  Arch,  1  Swab.  Adm.,  p.  269.  Pars. 
Merc.  Law,  p.  342,  holds  that  **  in  admiralty,  and  it 
Ynay  be  supposed,  in  common  law  Courts,  a  bottomry 
bond  made  abroad,  would  override  all  other  liens  or 
engagements,  except  the  claim  of  seamen's  wages.'' 
It  was  said  by  Sir  W.  Scott,  in  the  case  of  Madonna 
D'Idra,  1  Dods.  Adm.,  pp.  37,  40:  *'  It  must  be  taken 
as  a  universal  law  of  this  Court  that  manners^  wages 
take  precedence  of  bottomry  bonds.  These  are  sacred 
lienSy  and  as  long  as  a  plank  remains  the  sailor  is 
entitled,  against  all  other  persons,  to  the  proceeds,  as 
security  for  his  wages." — See,  as  to  lien  of  seamen  for 
wages,  Sydney  Cove,  id.,  pp.  1, 13;  The  Charles  Cai^ 
ter,  4  Cranch,  p.  238;  The  Virgin,  8  Peters,  p.  538;  see 
The  Mary  Ann,  9  Jur.,  p.  94;  The  Louisa  Bertha,  1 
Eng.  L.  &  E.,  p.  665;  14  Jur.,  p.  1006.  This  is  true  of 
wages  earned  before,  as  well  as  after  the  bond  is  given 
(The  Union,  1  Lush.  Adm.,  p.  128),  and  a  third  person, 
who  at  the  master's  request,  has  advanced  the  seamen's 
wages,  has  the  same  right  of  lien  (The  W.  F.  Safford, 
1  Lush.  Adm.,  p.  60),  but  an  owner  has  not  (The  Janet 
"Wilson,  1  Swab.  Adm.,  p.  261).  The  reason  for  giv- 
ing priority  to  bottomry  is,  that  it  arises  from  neces- 
aity^  and  the  only  means  of  bringing  the  ship  home. 
**  Hence  the  privilege  of  priority  is  confined  to  honds^ 
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given  under  the  pressure  of  necessity,  in  a  foreign 
port.*' — Rhadamanthe,  1  Dods.,  p.  201;  also,  for 

Material  men  for  supplies  or  repairs,  indispensa- 
ble for  the  ship's  safety. — The  Jerusalem,  2  Gall.,  p. 
345;  compare  the  W.  F.  SafTord,  1  Lush.  Adm.,  p.  69; 
and,  also,  the  lien  for 

Salvage.— See  the  W.  F.  SaflTord,  1  Lush.  Adm., 
p.  69. 

Priority  of       3029.     Of  two  OP  more  bottomry  liens  on  the  same 

bottomry  ^ 

lions.  subject,  the  latter  in  date  has  preference,  if  created 

out  of  necessity. 

Note. — The  latter  in  date  has  preference  (The  Exe- 
ter, 1  Rob.  Adm.,  p.  146;  The  Trident,  1  W.  Rob.,  p. 
29;  The  Betsy,  1  Dods.  Adm.,  p.  280;  Leland  vs.  The 
Medora,  2  Woodb.  &  M.,  p.  113;  Fumiss  vs.  The  Ma- 
ffoun,  Olcott  Adm.,  p.  66;  The  Duke  of  Bedford,  2 
Hagg.  Adm.,  p.  294;  The  Prescilla,  1  Lush.  Adm.,  p. 
1),  if  created  from  necessity. — The  Dun  vegan  Castle,  3 
Hagg.  Adm.,  p.  331.  Parsons,  in  his  Merc.  Law,  p. 
342,  says:  "For  the  same  reason'*  (necessity)  "a  later 
bond  is  sustained  as  against  an  earlier,  and  the  last  as 
against  all  before  it." — The  Sydney  Cove,  2  Dods.,  p. 
1;  The  Eliza,  3  Hagg.,  p.  87. 


CHAPTER    V. 

RESPONDENTIA. 


Section  3036.  Respondentia,  what. 

3087.  Respondentia  by  owner. 

3038.  Respondentia  by  master. 

3039.  Rate  of  iqterest. 

3040.  Obligations  of  ship  owner. 

R69pon-  3036.     Respondentia  is  a  contract  by  which  a  carffo, 

dentia, 

what  or  some  part  thereof,  is  hypothecated  as  security  for  a 
loan,  the  repayment  of  which  is  dependent  on  mari- 
time risks. 

Note. — The  master  of  a  vessel  generally  has  nothing 
to  do  with  the  cargo  of  his  vessel  between  the  lading 
and  delivery;  but  if  a  dire  necessity — greater  than  that 
stringent  necessity  mentioned  in  note  to  Sec.  3020, 
ante — exists,  he  may  sell  it,  or  part  of  it,  or  pledge  or 
hypothecate  it,  by  means  of  a  respondenUa  bond,  in 
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order  to  raise  money  for  the  common  benefit. — Pars. 
Merc.  Law,  p.  380;  The  Gratitudine,  3  Rob.,  p.  240; 
The  Packet,  3  Mason,  p.  255;  The  U.  S.  Ins.  Co.  vs. 
Scott,  1  Johns.,  p.  106;  Fontaine  vs.  Col.  Ins.  Co.,  9 
Johns.,  p.  29;  Searle  vs.  Scovell,  4  Johns.  Ch.,  p.  222; 
Amer.  Ins.  Co.  vs.  Coster,  3  Paige,  p.  323;  Ross  vs. 
Ship  Active,  2  Wash.  C.  C,  p.  226.  It  seems  that 
when  goods  are  sold  by  the  master,  to  repair  the  vessel, 
it  is  to  be  considered  as  in  the  nature  of  a  forced  loan, 
for  which  the  owner  of  the  vessel  is  liable  to  the  shipper, 
whether  the  vessel  arrive  or  not. — Pope  vs.  Nickerson, 
3  Story,  p.  465.  "A  bond  of  respondentia  is  much  the 
same  thing  as  to  the  cargo  that  a  bottomry  bond  is  to 
the  ship.  *  ♦  ♦  But  it  can  be  made  by  the  master 
only  on  even  a  stronger  necessity  than  that  required 
for  bottomry;  only  after  exhausting  his  remedy  by  bills 
on  the  owner;  by  bottomry  bonds  on  the  ship,  and  all 
other  use  of  property  or  credit  of  owner.'* — Pars.  Merc. 
Law,  p.  380;  see  cases  first,  supra;  see,  also.  Sec.  3038, 
post,  and  note.  In  England  a  separate  contract  of 
respondentia  is  not  known  (see  La  Constancia,  4  Notes 
of  Cas.,  p.  285;  3  Kent  Com.,  p.  354),  and  in  this 
country  it  is  rarely  entered  into  by  a  shipmaster  as 
such. 

3037.  The  owner  of   cargo  may  hypothecate  it  Respon- 

dontift  by 

upon  respondentia,  at  any  time  and  place,  and  for  any  owner, 
lawful  purpose. 

Note. — Conard  vs.  Atlantic  Ins.  Co.,  1  Peters,  pp. 
386,  436;  see  Franklin  Ins.  Co.  vs.  Lord,  4  Mason,  p. 
248. 

3038.  The  master  of  a  ship  may  hypothecate  its  Hesj^n- 

doDtia  by 

cargo  upon  respondentia  only  in  a  case  in  which  he  master, 
would  be  authorized  to  hypothecate  the  ship  and 
freightage,  but  is  unable  to  borrow  sufficient  money 
thereon  for  repairs  or  supplies  which  are  necessary  for 
the  successful  accomplishment  of  the  voyage;  and  he 
cannot  do  so,  even  in  such  case,  if  there  is  no  reasona- 
ble prospect  of  benefiting  the  cargo  thereby. 

Note. — Pars.  Merc.  Law,  p.  380,  et  seq.,  and  note; 
The  Gratitudine,  3  Kob.  Adm.,  pp.  196,  263;  Ship 
Active,  2  Wash.  C.  C,  p.  237;  see  Pope  vs.  Nickerson, 
3  Story,  p.  465;  The  Osmanli,  3  W.  Rob.,  p.  214;  7 
Notes  of  Cas.,  p.  322;  The  Lord  Cochrane,  2  W.  Rob., 
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p.  312;  The  Prince  Kegent,  cited,  2  id.,  p.  83;  The 
Priscilla,  1  Lush.  Adm.,  p.  1;  La  Constancia,  4  Notes 
of  Cases,  p.  285.    See,  also,  note  to  Sec.  3036,  ante* 

Rate  of  3039.    The  provisions  of  Sections   3022  to  3029 

interest.  ^ 

apply  equally  to  loans  on  respondentia. 

^  Note.— See  The  Gratitudine,  3  Rob.  Adm.,  pp.  196, 
260;  The  Nosti-a  SeSfora  del  Carmine,  29  Eng.  L.  and 
E.,  p.  572;  18  Jur.,  p.  730;  The  Osmanll,  3  W.  Rob., 
p.  214;  7  Notes  of  Cas.,  p.  322. 

Obiufations  3040.  The  owner  of  a  ship  is  bound  to  repay  to 
the  owner  of  its  cargo  all  which  the  latifcis  compelled 
to  pay,  under  a  contract  of  respondentia  made  by  the 
master,  in  order  to  discharge  its  lien. 

NoTB. — Duncan  vs.  Benson,  1  Ex.  Ch.,  p.  537. 


owner. 


CHAPTER  VI. 


Lien  of 
seller  of 
real 
property. 


OTHER  LIENS. 

Section  3046.  Lien  of  seller  of  real  property. 

3047.  When  transfer  of  contract  waives  lien. 

3048.  Extent  of  seller's  lien. 

3049.  Lien  of  seller  of  personal  property. 

3050.  Purchaser's  lien  on  real  property. 

3051.  Lien  for  services. 

3052.  Liens  on  personal  property. 

3053.  Lien  of  factor. 

3054.  Banker's  lien. 

3055.  Shipmaster's  lien. 

3056.  Seamen's  lien. 

3057.  Officer's  lien. 

3058.  Judgment  lien. 

3059.  Mechanic's  lien. 

3060.  Lien  on  ships. 

3046.  One  who  sells  real  property  has  a  vendor's 
lien  thereon,  independent  of  possession,  for  so  much 
of  the  price  as  remains  unpaid  and  unsecui'ed  other- 
wise than  by  the  personal  obligation  of  the  buyer. 

Note. — Sir  Edward  Sugden,  in  his  work  on  Vendors, 
2  vol,  (bottom),  p.  856,  says:    **  Where  a  vendor  de- 
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livers  possesflion  of  an  estate  to  a  purchaser  without 
receiving  the  purchase  money,  equity — whether  the 
estate  be  or  be  not  conveyed,  and  although  there  was 
not  any  special  agreement  for  that  purpose,  and 
whether  the  estate  be  for  freehold  or  copyhold — gives 
the  vendor  a  lien  on  the  land  for  the  money." — See  2 
vol.,  o.  pp.  856-7,  et  seq.,  and  notes.  See,  also,  2 
Dart  on  Vendors,  p.  667,  et  seq.,  as  to  definition,  and 
circumstances  attending  the  creation  and  existence  of 
"  vendor's  lien."  The  lien  is  valid  against  volunteers, 
creditors,  etc.,  there  enumerated.  **The  lien  is  a 
charge,  and  not  in  the  nature  of  an  'express  trust' 
within  Sec.  25  of  8  &  4  Will.,  Chap.  4,  p.  27,  and  is 
therefore  barred  by  Sec.  40,  after  twenty  years  from 
the  day  fixed  for  the  payment,  there  having  been  no 
interim  payment  nor  written  acknowledgment  of 
title." — Id.,  p.  669.  A  vendor's  lien  exists  in  favor  of 
the— 

Seller  of  Eeal  Property. — This  lien  exists  only 
in  favor  of  the^seller,  and  one  who  lends  the  purchase 
money  to  the  buyer  cannot  enforce  it. — Marquat  vs. 
Marquat,  7  How.  Pr.,  p.  417.  See  McKillip  vs.  Mc- 
Killip,  8  Barb.,  p.  552.  But  persons  claiming  under 
the  seller  may  do  so.— Selby  vs.  Selby,  4  Buss.,  p.  336. 
Seller — Vendor  has  a  lien  on  land  for  the  purchase 
money,  unless  he  has  taken  security  for  its  payment, 
though  he  has  executed  the  conveyance  (Salmon  vs. 
HofiTman,  2  CaL,  p.  138);  and,  like  a  mortgagee,  may 
enforce  his  rights. — Id.;  Hill  vs.  Grisby,  32  id.,  p.  55; 
Ellison  vs.  Jackson  Water  Co.,  12  Cal.,  p.  542;  Sparks 
vs.  Hess,  15  Cal.,  p.  186.  In  this  case,  held  that  this 
lien  may  be  enforced  in  the  first  instance  without  en- 
deavoring to  collect  debt  from  personal  property.  If 
vendor's  lien  has  attached  before  the  property  is  made 
a  homestead,  neither  the  husband  or  wife  can  hold  the 
property  except  in  subordination  to  the  vendor's  lien. — 
Williams  vs.  Young.,  17  Cal.,  p.  403. 

Not  a  charge,  specific  or  absolute  on  the  land,  but 
it  is  an  equitable  right  or  privilege  of  the  vendor  given 
solely  for  his  security. — 2  Dart  Vend.,  p.  670;  Sparks 
vs.  Hess,  15  Cal., p.  186;  Williams  vs.  Young,  21  Cal., 
p.  227.  Distinction  between  the  lien  after  conveyance 
and  under  contract  to  sell.  In  the  first  case  he  has  a 
mere  equity,  in  the  latter  he  retains  the  legal  title. — 
Baum  vs.  Grigsby,  21  Cal.,  p.  172.  It  was  held  to  hold 
good  and  extend  to  lands  in  hands  of  administrator. — 
Cahoon  vs.  Robinson,  6  Cal.,  p.  225.  And  may  pre- 
sent claim  for  to  the  administrator. — Burt  vs.  Wilson, 
28  Cal.,  p.  632.    Held  good  when  only  bond  for  deed 
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was  given. — Gk>uldin  vs.  Buckalew,  4  Cal.,  p.  107. 
The  term  within  which  purchaser  may  pay  off  and  dis- 
charge lien  held  to  he  limited,  and  ends  after  a  sale 
under  judgment  for  purchase  money. — Truehody  vs. 
Jacohson,  2  Cal.,  p.  269.  The  doctrine  is  now  settled 
and  too  firmly  established  to  be  shaken  by  any  mere 
theoretical  doubts  (Coote  on  Mortgages,  p.  227;  Mack- 
reth  vs.  Symons,  15  Ves.,  p.  339),  that  "this  lien  of 
the  vendor  of  real  estate  for  the  purchase  money  is 
wholly  independent  of  any  possession  on  his  part,  and 
it  attaches  to  the  estate  as  a  trust  equally,  whether  it 
be  actually  conveyed  or  only  be  contracted  to  be  con- 
veyed."—2  Story  Eq.  Juris.,  Sec.  1218;  Walker  vs. 
Sedgwick,  8  Cal.,  p.  398;  Gouldin  vs.  Buckalew,  4  Cal., 
p.  107.  The  receipt  of  security  for  part  of  the  price 
(Hallock  vs.  Smith,  3  Barb.,  p.  267),  or  payment  of 
such  part  (4  Kent  Com.,  p.  151;  Garson  vs.  Green,  1 
Johns.  Ch.,  p.  308),  does  not  affect  the  lien  for  the  resi- 
due. But  in  Fish  vs.  Rowland,  1  Paige,  p.  20,  it  was 
held  that  acceptance  of  a  mortgage  on  the  land  sold, 
for  part  of  the  price,  waived  the  entire  lien. — Truehody 
vs.  Jacobson,  2  Cal.,  p.  269.  This  lien  exists  only 
where  lai^d  has  been  sold  for  moneys  and  cannot  be 
used  to  enforce  any  other  obligation. — McKillip  ys. 
McKillip,  8  Barb.,  p.  552.  "Price"  has  been  else- 
where defined  as  a  pecuniary  consideration. — Note  4 
Kent  Comm.,  Lect.  58,  p.  152  (3d  ed.);  see,  also,  Story 
Eq.  Jur.,  Sec.  1217;  Grarson  vs.  Green,  1  Johns.  Ch., 
p.  308;  Bradley  vs.  Bosley,  1  Barb.  Ch.,  p.  125;  Stafford 
vs.  Van  Rensselaer,  9  Cow.,  p.  316;  Mackreth  vs. 
Symons,  15  Ves.,  p.  329;  Nairn  vs.  Prouse,  6  id.,  p. 
752.  This  lien  exists  upon  the  sale  of  a  mere  equitable 
title,  as  well  as  in  the  case  of  a  legal  one. — Warren  vs. 
Fenn,  28  Burb.,  p.  333.  Taking  a  mortgage  waives 
the  lien.— Camden  vs.  Vail,  23  Cal.,  p.  633.  The  ac- 
ceptance of  any  security,  except  as  mentioned,  waives 
the  lien. — Coit  vs.  Fougcra,  36  Barb.,  p.  195;  Vail  vs. 
Foster,  4  N.  Y.,  p.  312;  Fish  vs.  Howland,  1  Paige,  p. 
20;  Warner  vs.  Van  Alstyne,  3  id.,  p.  613;  Gilman  vs. 
Brown,  1  Mason,  p.  191;  afiirmed,  4  Wheat.,  p.  255. 
This  silent  lien  of  a  vendor  is  extinguished  when  he 
manifests  an  intention  to  abandon  it,  or  not  to  look  to 
it,  as  by  taking  a  mortgage  for  the  purchase  money. — 
Hunt  vs.  Waterman,  12  Cal.,  p.  301;  Griffin  vs. 
Blanchar,  17  Cal.,  p.  70.  Taking  a  note  for  the  pur- 
chase money  is  not  a  waiver  of  vendor's  lien,  but  it  b 
waived  by  taking  an  independent  security, — Baimi  vs. 
Grigsby,  21  Cal.,  p.  172.    Taking  the  buyer's  note  or 
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bond  does  not  waive  this  lien. — Gareon  vs.  Green,  1 
Johns.  Ch.,  p.  308;  Ilallock  vs.  Smith,  3  Barb.,  p.  267. 

3047.  Whiere  a  buyer  of  real  property  gives  to  When 
the  seller  a  written  contract  for  payment  of  all  or  part  ^^^^^j^ 
of  the  price,  an  absolute  transfer  of  such  contract  by 

the  seller  waives  his  lien  to  the  extent  of  the  sum  pay- 
able under  the  contract,  but  a  transfer  of  such  con- 
tract in  trust  to  pay  debts,  and  return  the  surplus,  is 
not  a  waiver  of  the  lien. 

NoTB. — Hallock  vs.  Smith,  3  Barb.,  p.  267.  A 
transfer  in  trust  to  pay  debts,  and  return  the  surplus, 
does  not  waive  the  lien. — Id. 

3048.  The  liens  defined  in  Sections  3046  and  3050  Extoht  of 

seller's 

are  valid  against  every  one  claiming  under  the  debtor,  ^^^ 
except  a  purchaser  or  incumbrancer  in  good  faith  and 
for  value. 

Note. — "Except  a  purchaser  or  incumbraincer  in 
good  faith."— Hallock  vs.  Smith,  3  Barb.,  p.  267; 
Champion  vs.  Brown,  6  Johns.  Ch.,  p.  898.  And 
except,  also,  one  claiming  under  the  debtor  for  value. — 
Warren  vs.  Fenn,  28  Barb.,  p.  333;  Burlingame  vs. 
Bobbins,  21  id,,  p.  327;  Shirley  vs.  Congress,  etc., 
Kefinery,  2  Edw.,  p.  605.  But  compare  Bayley  vs. 
Greenleaf,  7  Wheat.,  p.  46. 

3040.     One  who  sells  personal  property  has  a  spe-  Lion  of 
cial  lien  thereon,  dependent  on  possession,  for  its  price,  personal 
if  it  is  in  his  possession  when  the  price  becomes  paya- 
ble, and  may  enforce  his  lien  in  Hke  manner  as  if  the 
property  was  pledged  to  him  for  the  price. 

Note. — Thus,  the  seller  may  resell  the  property  for 
account  of  the  buyer. — Sands  vs.  Taylor,  5  Johns.,  p. 
395;  Bement  vs.  Smith,  15  Wend.,  p.  497;  Bogart  vs. 
O'Kegan,  1  E.  D.  Smith,  p.  590;  Maclean  vs.  Dunn,  4 
Bing.,  p.  722.  And  he  must  give  notice  of  the  sale. 
See  Mallory  vs.  Lord,  29  Barb.,  p.  454;  Pancher  vs. 
Goodman,  id.,  p.  315.  These  rules  are  the  same  as 
those  concerning  the  sale  of  a  pledge.  It  has  indeed 
been  held  that  the  property  may  be  resold  at  private 
sale  in  certain  cases  (Crooks  vs.  Moore,  1  Sandf.,  p. 
297),  but  upon  the  whole,  the  rule  provided  for  sales  of 
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property  under  pledge  (see  Sec.  3005,  ante),  is  the  bet- 
ter rule,  and  is  here  adopted.  See  Sec.  3051,  and  note, 
I)ost. 

3050.  One  who  pays  to  the  owner  any  part  of  the 
price  of  real  property,  undep  an  agreement  for  the 
sale  thereof,  has  a  special  lien  upon  the  property,  inde- 
pendent of  possession,  for  such  part  of  the  amount 
paid  as  he  may  be  entitled  to  recover  back,  in  case  of 
a  fitilure  of  consideration. 

Note.— Tompkins  vs.  Seely,  29  Barb.,  p.  212;  Bur- 
gess vs.  Wheate,  1  Wm,  Blacks.,  p.  123;  Lacon  vs. 
Mertins,  3  Atk.,  p.  1;  Shirley  vs.  Shirley,  7  Blackf.,  p. 
452. 

3051.  Every  person  who,  while  lawfully  in  pos- 
session of  an  article  of  personal  property,  renders  any 
service  to  the  owner  thereof  by  labor  or  skill  employed 
for  the  protection,  improvement,  safe  keeping,  or  car- 
riage thereof,  has  a  special  lien  thereon,  dependent  on 
possession,  for  the  compensation,  if  any,  which  is  due 
to  him  jfrom  the  owner  for  such  service. 

Note, — It  is  believed  that  this  section  is  in  accord- 
ance with  the  present  law  of  New  York. — See  Morgan 
vs.  Congdon,  4  N.  Y.,  p.  552;  Baker  vs.  Hoag,  7  id.,  p. 
557;  Steinman  vs.  Wilkins,  7  Watts  &  S.,  p.  466; 
Schmidt  vs.  Blood,  9  Wend.,  p.  268.  Though  it 
undoubtedly  gives  a  broader  right  of  lien  than  is 
allowed  in  England. — See  Scarfe  vs.  Morgan,  4  M.  & 
W.,  p.  283;  Jackson  vs.  Cummins,  5  M.  &  W.,  p.  342; 
Steadman  vs.  Hockley,  15  M.  &  W.,  p.  553.  Or  than 
is  allowed  by  some  decisions  in  New  York. — Grennell 
vs.  Cook,  3  Hill,  p.  485;  Fox  vs.  M'Gregor,  11  Barb., 
p.  41.  See  Sec.  2078,  ante,  and  note;  also.  Sec.  3052 
and  note;  see  Hewlitt  vs.  Flint,  7  Cal.,  p.  264. 

3052.  A  person  who  makes,  alters,  or  repairs  any 
article  of  personal  property,  at  the  request  of  the  owner 
or  legal  possessor  of  the  property,  has  a  lien  on  the  same 
for  his  reasonable  charges  for  work  done  and  materials 
famished,  and  may  retain  possession  of  the  same  until 
the  charges  are  paid.  If  not  paid  within  two  months 
after  the  work  is  done,  the  person  may  proceed  to  sell 
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the  property  at  public  auction,  by  giving  ten  days  pub-  Same. 
lie  notice  of  the  sale  by  advertising  in  some  newspaper 
published  in  the  county  in  which  the  work  was  done; 
or,  if  there  be  no  newspaper  published  in  the  county, 
then  by  posting  up  notices  of  the  sale  in  three  of  the 
most  pubKc  places  in  the  town  where  the  work  was 
done,  for  ten  days  previous  to  the  sale.  The  proceeds 
of  the  sale  must  be  applied  to  the  discharge  of  the  lien 
and  the  cost  of  keeping  and  selling  the  property;  the 
remainder,  if  any,  must  be  paid  over  to  the  owner 
thereof. 

Note.— iStats.  1868,  p.  589,  Sec.  16  (Act  for  securing 
liens  of  mechanics  and  others);  see,  also,  Code  of  Civil 
Procedure  of  Cal.,  Chaps.  1,  2,  3,  Title  IV,  Part  III, 
of  the  enforcement  of  liens,  including  liens  of  mechan- 
ics and  others  on  real  property,  and  liens  for  salaries 
and  wages. 

3053.  A  factor  has  a  general  lien,  dependent  on  Lien  of 

°  '        ^  factor. 

possession,  for  all  that  is  due  to  him  as  such,  upon  all 
articles  of  commercial  value  that  are  intrusted  to  him 
by  the  same  principal. 

NoTK.—See  Sees.  2026,  2867,  2368,  ante,  and  notes. 
Factor  has  general  lien  for  all  due  on  goods  intrusted 
to  him.— See  Coote  Morlg.,  p.  283;  Knapp  vs.  Alvord, 
10  Paige,  p.  205;  Bryce  vs.  Brooks,  26  Wend.,  p.  367; 
Buckley  vs.  Packard,  20  Johns.,  p.  421;  Keynolds  vs. 
Davis,  5  Sandf.,  p.  267;  and  see  Bank  of  Rochester  vs. 
Jones,  4  N.  Y.,  p.  497;  Winter  vs.  Coit,  7  N.  Y.,  p. 
288;  Enoch  vs.  Wehrkamp,  3  Bosw.,  p.  398.  Lien 
does  not  continue  after  delivery  or  surrender  of  pos- 
session.— Hewlett  vs.  Flint,  7  Cal.,  p.  264. 

3054.  A  banker  has  a  general  lien,  dependent  on  Banker's 
possession,  upon  all  property  in  his  hands  belonging  to 

a  customer,  for  the  balance  due  to  him  from  such  cus- 
tomer in  the  course  of  the  business. 

NoTK. — Davis  vs.  Bowsher,  5  T.  R.,  p.  488;  see  Bran- 
dao  vs.  Burnett,  3  C.  B.,  p.  519;  rev'g  S.  C,  6  M.  &  G., 
p.  630;  and  affirming  {S.  C,  1  M.  &  G.,  p.  908;  Bank  of 
Metropolis  vs.  New  England  Bank,  1  How.  U.  S.,  p. 
234;  6  id.,  p.  212;  Van  Amee  vs.  Bank  of  Troy,  8  Barb., 
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p.  312;  5  How.  Pr„  p.  161;  McBride  vs.  Farmers'  Bank, 
25  Barb.,  p.  667;  26  N.  Y.,  p.  450. 

Ship-  3055.    The  master  of  a  ship  has  a  general  lien,  in- 

lion.  dependent  of  possession,  upon  the  ship  and  freightage, 

for  advances  necessarily  made  or  liabilities  necessarily 

incurred  by  him  for  the  benefit  of  the  ship,  but  has  no 

lien  for  his  wages. 

Note. — In  England  this  lien  was  not  recognized  at 
common  law  as  to  either  ship  (Hussey  vs.  Christie,  9 
East,  p.  426;  13  Ves.,  p.  594;  "Wilkins  vs.  Carmichael, 
1  Doug.,  p.  101;  The  Johannes  Christoph,  33  Eng.  li. 
&  E.,  p.  600)  or  freightage  (Bristow  vs.  Whitmore,  4 
De  Gex  &  J.,  p.  325;  Gibson  vs.  Ingo,  6  Hare,  p.  112; 
Atkinson  vs.  Cotesworth,  3  B.  &  C,  p.  647;  Smith  vs. 
Plummer,  1  B.  &  Aid.,  p.  575;  The  Favorite,  2  Rob. 
Adm.,  p.  232),  but  it  is  now  established  by  statute.    In 
Frothingham  vs.  Jennings,  1   Cal.,  p.  42,  held^  that 
the  master  had  a  lien  on  all  the  goods  mentioned  in  the 
same  bill  of  lading  for  the  entire  freight,  and  that  part 
delivery  was  no  waiver  of  his  lien  on  the  remainder  of 
the  goods  for  the  unpaid  balance  of  freight,  and  that 
an  offer  to  give  security  for  freightage  does  not  divest 
the  lien. — See,  also,  3  Kent  Comm.,  Sees.  220,  222; 
Angell  on  Com.  Car.,  p.  368;  Abbott  on  Ship.,  p.  365, 
5th  Am.  ed.;  Cross  on  Lien,  p.  290  (marg.  page);  An- 
.  gell  Com.  Car.,  p.  360;  Abbott  Ship.,  p.  461.    In  Van 
Bokkelin  vs.  IngersoU,  5  Wend.,  pp.  315,326,  Chan- 
cellor Walworth  said:  "  I  know  of  no  principle  which 
would  give  an  equitable  lien  upon  the  freight,  except  as 
incidental  to  a  lien  on  the  ship.*'    And  although  the 
decision  of  the  point  was  not  absolutely  necessary  in 
that  case,  yet  it  is  clear  that  this  was  the  ground  upon 
which  the  actual  determination  was  put,  and  the  remark 
of  the  Chancellor  appears  to  be  just.— See,  also,  The 
Packet,  3  Mason,  p.  255;  Gardner  vs.  The  New  Jersey, 
1  Peters  Adm.,  p.  223.    Lien  includes  freightage.   This 
is  the  settled  rule  in  this  country. — Van  Bokkelin  vs. 
IngersoU,  5  Wend.,  p.  315;  7  Cow.,  p.  670;  The  Packet, 
3  Mason,  p.  255;  Richardson  vs.  Whiting,  18  Pick.,  p. 
530;  Sorley  vs.  Brewer,  18  How.  Pr.,  p.  276.    Master 
has  no  lien  for  his  wages.    This  point  is  settled  in  New 
York  by  the  unanimous  decision  of  the  Court  of  Errors 
(Van  Bokkelin  vs.  IngersoU,  5  Wend.,  p.  815),  and  is 
generally  so  held  in  other  States  (The  Grand  Turk,  1 
Paine  C.  C,  p.  73;  Fisher  vs.  Willing,  8  Serg.  &  B., 
p.  118),  except  in  Massachusetts. — Lewis  vs.  Hancock, 


Civil  Code.  317 

11  Mass.,  p.  72;  Brinkwater  vs.  The  Spartan,  "Ware,  p. 
149.  In  England  the  master  has,  by  recent  statutes, 
the  same  lien  as  a  seaman. — 17  and  18  Vict.,  Chap.  104; 
24  Vict.,  Chap.  10;  see  The  Salacia,  1  Lush.  Adm.,  p. 
545. 

3056.     The  mate  and  seamen  of  a  ship  have  a  Seamen't 
general  lien,  independent  of  possession,  upon  the  ship 
and:  freightage,  for  their  wages,  which  is  superior  to 
every  other  lien. 

Note. — See  Pars.  Merc.  Law,  pp.  842, 348,  and  Note 
4;  the  case  of  The  Madonna  D*Idra,  by  Sir  Wm. 
Scott,  in  1  Dods.,  pp.  37-40.  As  to  the  lien  of  the 
mate. — See  The  May  Queen,  Sprague,  p.  588;  Bayly 
vs.  Grant,  1  Salk.,  p.  33;  Hook  vs.  Moreton,  1  Ld. 
Baym,  p.  397.  Lien  of  the  seamen. — Brown  vs.  Lull, 
2  Sumn.,  p.  443.  All  classes  of  persons  who  render 
maritime  services  are  included  under  the  name  of  sea- 
men,— The  Prince  George,  3  Hagg.  Adm.,  p.  376; 
Black  vs.  The  Louisiana,  2  Peters  Adm.,  p.  268;  Tur- 
ner's Case,  Ware,  p.  88;  Wheeler  vs.  Thompson,  2 
Str.,  p.  707;  The  Jane  &  Matilda,  1  Hagg.  Adm.,  p. 
187;  Sageman  vs.  The  Brandywine,  1  Newb.  Adm.,  p. 
5;  Wolverton  vs.  Lacey,  18  Bost.  Law.  Rep.,  p.  672; 
The  Highlander,  Sprague,  p.  588.  As  seamen  cannot 
have  authority  to  make  a^lvances  for  the  benefit  of  the 
ship,  except  by  order  of  the  master,  there  is  no  reason 
for  giving  them  a  peculiar  lien  for  such  advances. 
Seamen's  lien  superior. — See  Sec.  3028,  ante,  and  note. 

3067.    An   officer  who   levies  an  attachment  or  officer's 

■   ,        lien, 

execution  upon  personal  property  acquires  a  special 
lien,  dependent  on  possession,  upon  such  property, 
which  authorizes  him  to  hold  it  until  the  process  is 
discharged  or  satisfied,  or  a  judicial  sale  of  the  prop- 
erty is  had. 

Note. — See,  as  to  manner  of  levying  attachmentf 
Sec.  542  (?  125),  Code  of  Civ.  Pro.,  Cal.;  and  executions, 
see  id..  Sec.  688  (§  217).  "  The  officer  who  has  made 
an  attachment  upon  goods  is  considered  as  having  the 
custody  thereof  as  long  as  the  attachment  continues; 
and  if  he  delivers  them  over  to  the  bailee  or  to  the 
debtor,  and  a  loss  ensues,  he  will  be  liable  to  the  cred- 
itor, and  the  loss  of  the  property  is  at  his  own  peril." — 
Story  Bailm.,  Sec.  128;  Phillips  vs.  Bridge,  11  Mass. 
R.,  p.  242;   O^ler  vs.  XJlmer,  11  Mass.  R.,  p.  163; 
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Congdon  vs.  Cooper,  15  Mass.  B.,  p.  10;  see,  also, 
Story  Bailm.,  Sec.  124,  et  seq.  In  point,  see  Ehoads 
vs.  Woods,  41  Barb.,  p.  471. 

Judgment        3058.     The  lien  of  a  judgment  is  regulated  by  the 
Code  of  Civil  Procedure. 

Note. — See,  as  to  commencement  of  judgment  lien 
and  expiration  thereof,  Code  of  Civ.  Pro.  Cal.,  Sees.  671 
(§  204),  674  (g  207).  The  lien  of  a  judgment  is  purely 
the  creature  of  the  statute,  is  such  from  the  docketing  of 
the  judgment,  and  only  on  property  not  exempt  from 
execution. — Ackley  vs.  Chamberlain,  16  Cal.,  p.  181; 
People  vs.  Irwin,  14  Cal.,  p.  228;  Bowman  vs.  Norton, 
16  Cal.,  p.  213.  Lien  for  two  years  from  filing  remittitur 
in  case  of  appeal. — England  vs.  Lewis,  25  Cal.,  p.  337. 
Appeal  suspends  lien  of  judgment. — Dewey  vs.  Latson, 
6  Cal.,  p.  160.  Otherwise,  if  appeal  bond  is  not  to  stay 
proceedings. — Chapin  vs.  Broder,  16  Cal.,  p.  403. 
Levy  of  execution  does  not  prolong  the  lien  beyond 
statute  time. — Issac  vs.  Swift.,  10  Cal.,  p.  71.  Filing 
judgment  with  County  Recorder  is  a  lien  on  real  prop- 
erty in  that  county. — Donner  vs.  Palmer,  23  Cal.,  p. 
40.  Two  years  term  of  lien  commences  to  run  from 
docketing  judgment. — Barroilhet  vs.  Hathaway,  31 
Cal.,  p.  395.  Purchase  of  land  subject  to  judgment  lien 
not  entitled  to  action  to  remove  the  lien  unless  he  is 
injured,  where  judgment  was  obtained  by  fraud  against 
his  grantor. — Marriner  vs.  Smith,  27  Cal.,  p.  649. 
Justices  judgment  filed  with  Recorder  alien. — Bagley 
vs.  Ward.  27  Cal.,  p.  369.  See,  generallt/y  Field  vs. 
Sands,  8  Bosw.,  p.  685;  Conger  vs.  Sands,  19  How. 
Pr.,  p.  8;  Smith  vs.  Gage,  41  Barb.,  p.  60. 

EXKCXTTION  WHILE  JUDGMENT    LlEN  LaBTS.— The 

only  purpose  of  an  execution,  in  respect  to  real  estate 
upon  which  a  judgment  lien  subsists,  and  while  it  sub- 
sists, is  to  enforce  the  lien  by  a  sale  of  the  property. 
Doubtless,  lands  not  subject  to  the  judgment  lien  may 
be  levied  upon  by  virtue  of  an  execution. — Bagley  vs. 
Ward,  37  Cal.,  p.  121. 

Attachment  Lien. — When  a  judgment  is  rendered 
and  becomes  a  lien  upon  the  real  property  attached, 
the  lien  of  the  attachment  is  merged  in  that  of  the 
judgment,  and  has  no  effect  except  to  confer  a  priority 
in  the  lien  of  the  judgment,  and  does  not  revive  upon 
the  expiration  of  the  two  years  lien  of  the  judgment. — 
Bagley  vs.  Ward,  37  Cal.,  p.  121. 

Illegal  Assessment  Creates  no  Liability  or 
Lien. — An  illegal  assessment  of  real  property  imposes 
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no  obligation  on  the  owner  to  pay  the  tax  for  which  it 
was  levied,  nor  does  it  create  a  lien  therefor  on  the 
property  assessed. — People  vs.  Pearis,  37  Cal.,  p.  259. 

Liens  Under  Special  Statutes  for  Street 
Assessments  in  San  Francisco. — When  more  than 
one  person,  either  by  the  original  contract  or  by  assign- 
ment from  the  contractor,  is  interested  in  a  contract  for 
improving  a  street  in  San  Francisco,  the  demand 
required  by  the  statute  for  the  payment  of  the  assess- 
ment on  a  lot  for  improving  the  street  before  the  lot  can 
be  charged  with  a  lien  for  the  same,  is  sufficient,  if 
made  by  one  alone  of  the  persons  interested  in  the  con- 
tract.— Gaffney  vs.  Donohue,  36  Cal.,  p.  104. 

Personal  Judgment  for  Street  Assessment. — 
A  personal  judgment  cannot  be  rendered  against  the 
owner  of  a  lot  in  San  Francisco  for  a  street  assessment. 
A  lot  may  be  charged  with  a  lien  for  the  assess- 
ment.—Id.    By  the  above,  the  following — 

Cases  Affirmed.— Taylor  vs.  Palmer,  31  Cal.,  p. 
241;  Coniff  vs.  Hasting,  36  Cal.,  p.  292. 

3059.  The  liens  of  mechanics,  for  materials  and  Mechanic's 

lien. 

services  upon  real  property,  are  regulated  by  the  Code 
OF  Civil  Procedure. 

Note. — See  Chapter  on  Mechanics'  Liens,  in  Code  of 
Civil  Procedure,  commencing  with  Sec.  1184.  See, 
also,  note  to  Sec.  3052,  ante. 

3060.  Debts  amounting  to  at  least  fifty  dollars,  Lion  on 
contracted  for  the  benefit  of  ships,  are  liens  in  the 
cases  provided  by  the  Code  op  Civil  Procedure. 

Note.— The  reference  is  to  Sec.  813  (§  317),  Code  of 
Civil  Procedure,  Cal. 
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When  3076.    A  seller  or  consiffnor  of  property,  whose 

oonaignor  ^  xr      x'       „  7 

™*y^p  claim  for  its  price  or  proceeds  has  not  been  extin- 
guished, may,  upon  the  insolvency  of  the  buyer  or 
consignee  becoming  known  to  him  after  parting  with 
the  property,  stop  it  while  on  its  transit  to  the  buyer 
or  consignee,  and  resume  possession  thereof. 

Note. — Stoppage  in  transitu  is  defined  by  Bouvier 
L.  Diet,  to  be  **  a  remonption  by  the  seUer  of  the  pos- 
session of  goods  not  paid  for,  while  on  their  way  to  the 
vendee,  and  before  he  has  acquired  actual  possession 
of  them." — 15  Me.,  p.  314,  "  For  most  purposes  the 
possession  of  the  carrier  is  considered  to  be  that  of  the 
buyer;  but  by  virtue  of  this  right,  which  is  an  exten- 
sion of  the  right  of  lien,  the  vendor  may  reclaim  the 
possession  before  they  reach  the  vendee,  in  case  of  the 
insolvency  of  the  latter.*' — 12  Pick.,  p.  313;  4  Gray, 
Mass.,  p.  336;  2  Caines,  N.  Y.,  p.  98;  8  Mees.  &  W., 
Exch.,  p.  341.  It  was  held  that  there  need  not  be  a 
manual  seizure;  it  is  sufficient  if  a  claim  adverse  to  the 
buyer  be  made  during  their  passage. — 2  Bos.  &  P.,  p. 
467;  7  Taunt.,  p.  169;  1  Esp.,  p.  240;  2  id.,  p.  613;  9 
Mees.  &  W.  Exch.,  p.  518;  13  Me.,  p.  93;  5  Den.  N. 
Y.,  p.  333. 

Seller  or  consignor  may  stop  and  resume  posses- 
sion of  goods. — See  Feise  vs.  Wray,  3  East,  p.  93; 
Kinlock  vs.  Craig,  3  T.  B.,  p.  119;  Clark  vs.  Manrau, 
3  Paige,  p.  373.  The  right  is  intended  to  be  recognized 
as  held  by  those  who  dispose  of  the  thing  as  owners 
only.  A  mechanic  having  a  lien  on  goods  for  work 
done,  but  forwarding  them  to  the  owner,  cannot  exer- 
cise a  right  to  stop  them  in  transit  to  enforce  his 
demand  for  the  work.  His  lien  is  destroyed  by  relin- 
quishing possession. — Sweet  vs.  Pym,  1  East,  p.  4. 
And  a  mere  surety  for  the  price,  upon  whom  there  is 
no  primary  liability  to  pay  for  the  goods,  cannot  stop 
them  upon  the  insolvency  of  the  vendee,  merely  to  save 
himself  from  loss. — S  iff  ken  vs.  Wray,  6  East,  p.  371. 
But  one  who  remits  money  upon  a  particular  account, 
or  for  a  particular  purpose,  other  than  an  antecedent 
debt,  may  stop  the  same  on  hearing  of  the  insolvency 
•  of  the  consignee. — Smith  vs.  Bowles,  2  Esp.,  p.  578. 

The  right  of  stoppage  in  transit  held  to  exist  till  they 
reach  the  consignee.  Deposit  with  agent  at  an  inter- 
mediate point  does  not  defeat  the  right. — Markwald  et 
al.  vs.  Their  Creditors,  7  Cal.,  p.  213;  Blackman  vs. 
Pierce,  23  Cal.,  p.  508.    When  there  is  a  rescission 
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before  stoppage,  stoppage  in  transit  is  unnecessaiy. — 
Lecheux  ys.  Gutter,  6  Cal.,  p.  514.  The  claim  of  the 
seller  or  consignor  must^be  subsisting  at  the  time,  and 
not  extinguished. — Feise  vs.  Wray,  3  East,  p.  93;  Jen- 
kins vs.  Usbome,  7  M.  &  G.,  p.  698.  May  stop  in 
transit  when  insolvency  becomes  known  to  him.  It 
was  held  in  Bogers  vs.  Thomas,  20  Conn.,  p.  53,  that 
the  right  of  stoppage  in  transit  can  only  arise  upon  an 
insolvency  occurring  after  sale. — See,  however,  to  the 
contrary,  Reynolds  vs.  Railroad,  43  N.  H.,  p.  580. 
This  section  extends  the  right  to  cases  in  which  an 
insolvency  of  the  buyer  existing  before  the  sale,  but 
then  unknown  to  the  seller,  comes  to  the  knowledge  of 
the  latter  while  the  goods  are  yet  on  their  way.  It  is 
obvious  that  where  one  sells  goods  with  a  full  knowledge 
of  the  facts  affecting  the  buyer's  credit,  he  should  abide 
by  his  act.  But  no  reason,  founded  in  justice  or 
required  by  the  convenience  of  merchants,  is  perceived 
for  distinguishing  between  the  case  of  an  insolvency 
occurring  after  the  sale  and  one  occurring  before,  but 
unknown  to  the  seller  until  afterward.  In  the  case  of 
Jones  vs.  Earl,  37  Cal.,  p.  632,  the  Court  say:  "  Stop- 
page in  transitu  is  a  right  which  the  vendor  of  goods 
upon  credit  has  to  recall  them,  or  retake  them,  upon 
the  discovery  of  the  insolvency  of  the  vendee  before 
the  goods  have  come  into  his  possession,  or  any  third 
party  has  acquired  bona  fide  rights  in  them.  It  con- 
tinues so  long  as  the  carrier  remains  in  the  possession  and 
control  of  the  goods,  or  until  there  has  been  an  actual  or 
constructive  delivery  to  the  vendee,  or  some  third  person 
has  acquired  a  bona  fide  right  to  them.  Upon  demand  by 
the  vendor,  while  the  right  of  stoppage  in  transitu  con- 
tinues, thC/Carrier  will  become  liable  for  a  conversion  of 
the  goods  if  he  decline  to  redeliver  them  to  the  vendor, 
or  delivers  them  to  the  vendee. — Markwald  vs.  His 
Creditors,  7  Cal.,  p.  213;  Blackman  vs.  Pierce,  23 
Cal.,  p.  508;  0*Neil  vs.  Garrett,  6  Iowa,  p.  480;  Rey- 
nolds vs.  Railroad,  43  N.  H.,  p.  580.  And  a  notice  by 
the  vendor,  without  an  express  demand  to  redeliver  the 
goods,  is  sufi&cient  to  charge  the  carrier.  If  the  car- 
rier is  clearly  informed  that  it  is  the  intention  and 
desire  of  the  vendor  to  exercise  his  right  of  stoppage 
in  transitu  the  notice  is  sufi&cient. — Reynolds  vs.  Rail- 
road, supra;  Litt  vs.  Cowley,  7  Taunt.,  p.  169;  White- 
head vs.  Anderson,  9  M.  &  W.,  p.  518;  Bell  vs.  Moss, 
5  Wharton,  p.  189.  And  notice  to  the  agent  of  the 
carrier,  who  in  the  regular  course  of  his  agency  is  in 
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the  actual  custody  of  the  goods  at  the  time  the  notice 
is  given,  is  notice  to  the  carrier. — Bierce  vs.  Bed  Bluff 
Hotel  Co.,  31  CH.,  p.  160. 

8077.  A  person  is  insolvent,  within  the  meaning 
Jjjj^j^^  of  the  last  section,  when  he  ceases  to  pay  his  debts  in 
the  manner  usual  with  persons  of  his  business,  or  when 
he  declares  his  inability  or  unwillingness  to  do  so. 

Not*. — Insolvency  is  defined  by  Bouvier  L.  Diet, 
to  be:  **  The  state  of  a  person  who  is  insolvent,  or  una- 
ble from  any  cause  to  pay  his  debts  (2  Blackst.  Comm., 
pp.  285-471);  or  who  is  unable  to  pay  his  debts  as  they 
&11  due  in  the  usual  course  of  trade  or  business. — 2 
Kent  Ck)mm.,  p.  389;  La.  Civ.  Code,  Art.  1980."  The 
latter  definition  approximates  nearer  to  that  of  the 
text. — Rogers  vs.  Thomas,  20  Conn.,  p.  53;  Hays  vs. 
Kouille,  14  Penn.  St.,  p.  48;  Newsom  vs.  Thornton,  6 
East,  p.  17;  Yertue  vs.  Jewell,  4  Campb.,  p.  81; 
Thompson  vs.  Thompson,  4  Cush.,  p.  134;  Shone  vs. 
Lucas,  3  Dowl.  &  B.,  p.  218;  Bayly  vs.  Schofield,  1 
M.  &  Selw.,  p.  338;  Secomb  vs.  Kutt,  14  B.  Konr.,  p. 
324.  Compare  the  definition  of  *'  insolvency,*'  in  Her- 
rick  vs.  Borst,  4  Hill,  p.  650,  with  that  in  Curtis  vs. 
Leavitt,  15  N.  Y.,  pp.  9, 199. 
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8078.  The  transit  of  property  is  at  an  end  when  it 
comes  into  the  possession  of  the  consignee,  or  into  that 
of  his  agent,  unless  such  agent  is  employed  merely  to 
forward  the  property  to  the  consignee. 

NoTK. — Transit  of  property  ends  when  consignee  or 
his  agent  receives  it  at  its  place  of  destination. — ^Mot- 
tram  vs.  Heyer,  5  Denio,  p.  629;  1  id.,  p.  483;  Cowas- 
jee  vs.  Thompson,  5  Moore  P.  C,  p.  165;  Covell  vs. 
Hitchcock,  23  Wend.,  p.  611;  Buckley  vs.  Furaiss,  15 
Wend.,  p.  137.  An  agent  merely  for  forwarding  is  not 
such  ag^nt  as  is  meant  by  the  text. — Harris  vs.  Pratt, 
17  N.  Y.,  p.  249;  Holbrook  vs.  Vose,  6  Bosw.,  p.  76; 
Jones  vs.  Earl,  37  Cal.,  p.  630;  see  note  to  Sec.  3076. 

8079.  Stoppage  in  transit  can  be  eflFected  only  by 
notice  to  the  carrier  or  depositary  of  the  property,  or 
by  taking  actual  possession  thereof 

Note.— See  note  to  Sec.  3076;  Jones  vs.  Earl,  37 
Cal.,  p.  632;  Mottram  vs.  Heyer,  5  Denio,  p.  629; 
Whitehead  vs.  Anderson,  9  M.  &  W.,  p.  518. 
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3080.    Stoppage  in  transit  does  not,  of  itself,  rescind  Effect  of 

**    o  '  '  stoppage. 

a  sale,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 

Note. — There  has  been  a  good  deal  of  doubt  upon 
this  question  (see  Wentworth  vs.  Outhwaite,  10  M.  & 
W.,  p.  436;  Clay  vs.  Harrison,  10  Bam.  &  Cr.,  p.  99; 
Bloxam  vs.  Sanders,  4  id.,  p.  941;  Martindale  vs. 
Smith,  1  Q.  B.,  p.  389),  but  at  the  present  day,  and  in 
this  country,  the  principle  may  be  deemed  settled  as 
here  stated. — Newhall  vs.  Vargas,  18  Maine,  p.  93;  16 
id.,  p.  314;  Sogers  vs.  Thomas,  20  Conn.,  p.  63;  see 
Rowley  vs.  Bigelow,  12  Pick.,  p.  307;  Ash  vs.  Putnam, 
1  Hill,  p.  302;  Parsons  on  Cont.  (5th  ed.),  p.  598. 
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CHAPTER  I. 

NBOOTIABIiB   INSTRUMENTS  IN   GENERAL. 

AbTICLS    I.  GEinSBAL  Detinitioks. 
II.  Intebpretation. 
in.  Indobsement. 
IV.  Pbesentment  fob  Payment. 
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VI.  Excuse  of  Pbesentmbitt  and  Notice. 
VII.  Extinction. 


ARTICLE  I. 

OENEBAL    DEFINITIONS. 

Section  8086.  To  what  instruments  this  Title  is  applicable! 
8087.  Negotiable  instrument,  what. 
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Section  3068.  Must  be  for  unconditional  payment  of  money. 
3089.  Payee. 
8090.  Instrument  may  be  in  alternative. 

3091.  Date,  etc. 

3092.  May  contain  a  pledge,  etc. 

3093.  What  it  must  not  contain. 

3094.  Date. 

3095.  Different  classes  of  negotiable  instruments. 

|g^^       3086.    The  provisions  of  this  Title  apply  only  to 
SpSoabie.  ^^gotiBiMe  instruments,  as  defined  in  this  Article. 

Negotiable       3087.    A  negotiable  instrument  is  a  written  prom- 
menttwhat  ise  OF  request  for  the  payment  of  a  certain  sum  of 
money  to  order  or  bearer,  in  conformity  to  the  provis- 
ions of  this  Article. 

Note. — **  A  negotiable  instrument  is  a  written  prom- 
ise.'*  It  is  not  necessary  tbat  tbe  maker's  name  should 
be  subscribed. — Taylor  vs.  Dobbins,  I  Strange,  p.  399; 
Elliot  vs.  Cooper,  2  Ld.  Raym.,  p.  1376.  It  is  provided 
in  another  part  of  the  Code  that  the  act  of  the  agent  is 
equivalent  to  the  act  of  the  principal;  and  it  is  not, 
therefore,  necessary  to  say  anything  in  this  section 
.  about  signature  by  an  agent.  "Or  request."  The 
direction  may  be  in  form  a  request  (Wheatley  vs- 
Strobe,  12  Cal.,  p.  92);  though  it  must  be  in  spirit  an 
order.  "For  the  payment  of  a  certain  sum.'*  The 
amount  to  be  paid  must  be  fixed  by  the  instrument. — 
Story  on  Notes,  Sec.  20;  Lent  vs.  Hodgman,  15  Barb., 
p.  274.  "  Of  money."  An  obligation  to  pay  in  any- 
thing other  than  money  is  not  negotiable. — Jerome  vs. 
Whitney,  7  Johns.,  p.  21;  Saxton  vs.  Johnston,  10  id., 
p.  418;  Clark  vs.  King,  2  Mass.,  p.  524;  Bunker  vs. 
Atheam,  35  Me.,  p.  364;  Wingo  vs.  McDowell,  8  Rich. 
L.,  p.  446;  Rhodes  vs.  Lindley,  3  Hamm.,  p.  51;  Peay 
vs.  Pickett,  1  Nott  &  McC,  p.  254.  In  Iowa  such 
notes  are  made  negotiable  by  statute. — See  Riggs 
vs.  Price,  3  Greene,  p.  334.  In  New  Tork  a  note 
payable  in  current  bank  notes  was  held  to  be  negoti- 
able.— Judah  vs.  Harris,  19  Johns.,  p.  144;  Keith  vs. 
Jones,  9  Johns.,  p.  120.  The  same  rule  is  followed  in 
some  other  States  (Swetland  vs.  Creigh,  15  Ohio,  p. 
118;  Williams  vs.  Sims,  22  Ala.,  p.  512;  Barnes  vs. 
Gorman,  9  Rich.  L.,  p.  297),  but  not  universally. — See 
McCormick  vs.  Trotter,  10  Serg.  &  R.,  p.  94;  London 
S.  F.  So.  vs.  Hagerstown  Bank,  36  Penn.  St.,  p.  496; 
Smith  vs.  Philadelphia  Bank,  14  id.,  p.  525;  Lowe  vs. 
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Bliss,  24  m.,  p.  168;  Fry  vs.  Bousseau,  8  McLean,  p. 
106;  Hasbrook  vs.  Palmer,  2  id.,  p.  10.  A  note  pay- 
able in  the  currency  of  another  State  (Little  vs.  Phoenix 
Bank,  2  Hill,  p.  425;  7  id.,  p.  859;  Lieber  vs.  Good- 
rich, 6  Cow.,  p.  186)  or  country  (Thompson  vs.  Sloan, 
23  Wend.,  p.  71),  is  not  negotiable.  "To  order.*'  An 
instrument  payable  **te  A  B,'*  simply,  without  adding 
**  or  his  order,*'  or  equivalent  words,  is  not  negotiable. — 
Kichards  vs.  Warring,  89  Barb.,  p.  42;  Beed  vs.  Mur- 
phy, 1  Geo.,  p.  236.  "  Or  bearer."— Hittel,  p.  422. 
It  is  essential  that  the  instrument  should  be  made 
payable  to  somebody, — White  vs.  Joy,  18  N.  T.,  p.  83; 
Douglass  vs.  Wilkeson,  6  Wend.,  p.  637. 

3088.  A  negotiable  instrument   must  be   made  Must  bo  for 

,  ^  UDCon- 

payable  in  money  only,  and  without  any  condition  not  ^'^JJ^^ 
certain  of  fumilment.  SfSSSy. 

Note. — See  note  to  last  section.  An  obligation 
dependent  upon  an  uncertain  contingency  is  not  nego- 
tiable.— Sackett  vs.  Palmer,  25  Barb.,  p.  179;  Cook  vs. 
Satterlee,  6  Cow.,  p.  108;  Van  Wagner  vs.  Terrett,  27  ' 

Barb.,  p.  181;  Seacord  vs.  Burling,  5  Denio,  p.  444; 
Bobins  vs.  May,  11  Ad.  &  E.,  p.  213;  Palmer  vs.  Pratt, 
2  Bing.,  p.  185;  Kingston  vs.  Long,  4  Doug.,  p.  9.  An 
obligation  payable  only  out  of  a  particular  fund  is 
therefore  not  negotiable,  because  payment  is  dependent 
upon  the  state  of  the  fund.  See  Gallery  vs.  Prindle, 
14  Barb.,  p.  186;  Worden  vs.  Dodge,  4  Denio,  p.  159. 
A  bill  payable  out  of  a  certain  fund,  if  sufficient,  but  if 
not,  then  payable  absolutely,  is  not  the  less  negotiable. 
Bull  vs.  Sims,  23  N.  Y.,  p.  570.  And  so  of  an  obliga- 
tion to  pay  upon  an  event  which  muat  occur  at  some 
time,  however  indefinite  that  time  may  be. — Prindle  vs. 
Caruthers,  15  N.  Y.,  p.  425.  See  Sackett  vs.  Palmer, 
25  Barb,,  p.  179. 

3089.  The  person  to  whose   order  a  negotiable  Payee, 
instrument  is  made  payable  must  be  ascertainable  at 

the  time  the  instrument  is  made. 

Note. — A  note  payable  to  "  the  order  of  the  Secre- 
tary of  the  A.  Co.,  for  the  time  being ''  at  a  future  day, 
is  not  negotiable. — Cowie  vs.  Stirling,  6  El.  &  Bl.,  p. 
333;  aff'g  Storm  vs.  Stirling,  3  id.,  p.  832;  Yates  vs. 
Nash,  8  C.  B.  (N.  S.),  p.  581.  But  a  note  payable  "  to 
the  order  of  the  indoraer  *^  is  negotiable,  because  any 
holder  may  indorse  it. — ^United  States  vs.  White,  2  Hill, 
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p.  59.  And  80  it  has  been  held,  where  the  name  of  the 
payee  was  left  blank.  Crutchly  v.  Mann,  5  Taunt., 
p.  529. 

iDitrpment      3090. '  A  negotiable  instrument  may  rive  to  the 

may  be  in  ^  -^    ° 

alternative  payee  an  Option  between  the  payment  of  the  sum 
specified  therein  and  the  performance  of  another  act; 
but  as  to  the  latter,  the  instrument  is  not  within  the 
provisions  of  this  Title. 

Note.— Hodges  vs.  Shuler,  22  N.  Y.,  p.  114;  Hoaa- 
tatter  vs.  Wilson,  36  Barb.,  p.  307. 

Bate^eto.  3091.  A  negotiable  instrument  may  be  with  or 
without  date,  and  with  or  without  designation  of  the 
time  or  place  of  payment. 

Note. — "  A  negotiable  instrument  may  be  with  or 
without  date.'' — Mechanics'  &  F.  Bank  vs.  Schuyler,  7 
CSow.,  p.  337a.  It  has  been  held  that  a  seal  destroyed 
the  negotiability  of  the  instrument. — Clark  vs.  Farmers* 
W.  Mf 'g  Co.,  15  Wend.,  p.  256;  Enthoven  vs.  Hoyle,  13 
C.  B.,  p.  373.  But  the  contrary  is  now  settled  in  New 
York.— Brainerd.vs.  N.  Y.  &  Harlem  R.  R.,  25  N.  Y., 
p.  496;  Bank  of  Rome  vs.  Rome,  19  N.  Y.,  p.  20;  see 
People  vs.  Mead,  24  N.  Y.,  p.  125;  Delafield  vs.  Illi- 
nois, 2  Hill,  p.  159.  And  the  same  rule  as  that  now 
prevailing  there  prevails  in  other  States  (Bain  vs. 
Wilson,  10  Ohio  St.,  p.  14;  Porter  vs.  McCoUum,  15 
Geo.,  p.  529);  and  in  the  Supreme  Court  of  the  United 
States. — Gelpcke  vs.  Dubuque,  1  Wallace  (IT.  S.),  p. 
175.  **  With  or  without  designation  of  time." — ^Me- 
chanics' &  F.  Bank  vs.  Schuyler,  7  Cow.,  p.  337a. 
**  Or  place  of  payment."— Story  on  Notes,  Sec.  49. 

May  3002.    A  negotiable    instrument  may   contain  a 

oontain  a 

pledge,  etc.  pledge  of  Collateral  security,  with  authority  to  dispose 
thereof. 

NoTB. — Arnold  vs.  Rock  River  Co.,  5  Duer,  p.  207. 

What  it  3093.    A  negotiable  instrument  must  not  contain 

muBt  not 

eontaixL  any  other  contract  than  such  as  is  specified  in  this 
Article. 

NoTB. — An  obligation  to  pay  money  and  to  do  any- 
thing in  addition,  is  not  negotiable. — ^Austin  vs.  Bums* 
16  Barb.,  p.  643;  Martin  vs.  Chauntry,  2  Str.,  p.  1271. 
But  see  Sec.  3090.  It  has  been  said  that  an  instru- 
ment  cannot  be  made  negotiable  by  calling  it  so  on 
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its  &ce.  Bat  it  may  be  worthy  of  consideration  whether 
parties  should  not  be  allowed  by  express  words  to  hnnf^ 
any  contract  within  the  rules  of  negotiable  paper. 

3094.    Adj  date  may  be  inserted  by  the  maker  of  !>»*«. 
a  negotiable  instrument,   whether  past,  present,  or 
future,  and  the  instrument  is  not  invalidated  by  his 
death  or  incapacity  at  the  time  of  the  nominal  date. 

Note.— Brewster  vs.  McOardel,  8  "Wend.,  p.  478; 
Pasmore  ys.  North,  13  East,  p.  516;  Story  on  Notes, 
Sec.  48. 

8095.    There  are  six  classes  of  negotiable  instru-  DWawnt 

^  olassesof 

ments,  namely:  f^S-***** 

1.  Bills  of  exchange;  "^•"*^ 

2.  Promissory  notes; 
8.  Bank  notes; 

4.  Checks; 

5.  Bonds; 

6.  Certificates  of  deposit. 

NoTB. — Originally  bills  of  exchange  only  were  nego- 
tiable. Promissory  notes  were  of  at  least  doubtful  nego- 
tiability prior  to  the  statute  of  8  &  4  Anne.  Of  course 
bank  notes  were  included.  The  negotiability  of  the  other 
classes  mentioned  has  been  the  subject  of  controversy 
down  to  a  very  recent  period,  but  it  is  well  settled  thaf^ 
checks  (Keene  vs.  Beard, 8  0.  B.  [N.  S.],p.  881;  Eyre 
vs.  Waller,  5  H.  &  N.,  p.  460),  bonds  (Brainerd  vs.  N. 
T.  &  Harlem  R.  R.,  25  N.  Y.,  p.  496;  Bank  of  Rome  vs. 
Rome,  19  N.  Y.,  p.  20;  Gelpcke  vs.  Dubuque,  1  Wal- 
lace, U.  S.,  p.  175),  and  certificates  of  deposit  (Miller 
vs.  Austen,  13  How.  IT.  S.,  p.  218),  are  subject  to  all 
the  rules  of  negotiable  paper. — See,  also,  Mintum  vs. 
Fisher,  4  Cal.,  p.  85;  Mills  vs.  Barney,  22  Gal.,  p.  240, 
and  cases  cited  therein. 


ARTICLE  n. 

nrrESPBETATION  OF  NEGOTIABLS  INSTRUMENTS. 

SscnoK  3009.  Time  and  place  of  payment. 

3100.  Place  of  payment  not  specified. 
8101.  Instruments  payable  to  a  person  or  his  order,  how  con- 
strued. 
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Time  and 
plaee  of 
payment 


c 


\j\ 


'\\\t 


PUeeof 
payment 

\not 
spedfled. 


Sbctiok  81Q2.  Unindorsed  note,  when  negotiable. 

3103.  Fictitious  payee. 

3104.  Presumption  of  consideration. 

3099.  A  negotiable  instrument  which  does  not 
specify  the  time  of  payment,  is  payable  immediately. 

Note.— Holmes  vs.  West,  17  Cal.,  p.  623;  Keyea  vs. 
Fenstermaker,  24  Cal.,  p.  329;  Lake  Ontario  R.  R.  vs. 
Mason,  16  N.  Y.,  p.  451;  Cornell  vs.  Moulton,  3  Den., 
p.  12;  Peets  vs.  Bratt,  6  Barb.,  p.  662;  Thompson  vs. 
Ketcham,  8  Johns.,  p.  189;  Jones  vs.  Brown,  11  Ohio 
St.,  p.  601. 

3100.  A  negotiable  instrument  which  does  not 
specify  a  place  of  payment  is  payable  wherever  it  is 
held  at  its  maturity. 

Note. — See  Haldane  vs.  Johnson,  8  Exch.,  p.  689. 

3101.  An  instrument,  otherwise  negotiable  in  form, 
payable  to  a  person  named,  but  with  the  words  added, 
"or  to  his  order,'*  or  "to  bearer,"  or  words  equivalent 
thereto,  is  in  the  former  case  payable  to  the  written 
order  of  such  person,  and  in  the  latter  case  payable  to 
the  bearer. 

Note. — This  section  is  intended  partly  to  avoid  a 
difficulty  in  the  general  definition  of  negotiable  paper, 
and  partly  to  establish  the  right  of  the  payor  to  require 
the  indorsement  of  the  payee — a  right  which  is  assumed 
in  practice,  but  which  has  not  been  adjudged. 

Uniadoned      3102.    A  negotiable  instrument,  made  payable  to 

note,  when 

nefotiabie.  the  Order  of  the  maker,  or  of  a  fictitious  person,  if 
issued  by  the  maker  for  a  valid  consideration,  without 
indorsement,  has  the  same  effect  against  him  and  all 
other  persons  having  notice  of  the  facts  as  if  payable 
to  the  bearer. 


Instni- 
ments 
payable  to 
a  person  or 
his  order, 
how 
ooBstnied. 


Fietitious 
payeth 


3103.  A  negotiable  instrument,  made  payable  to 
the  order  of  a  person  obviously  fictitious,  is  payable  to 
the  bearer. 

Note.— Willets  vs.  Phcenix  Bank,  2  Duer,  p.  121. 

3104.  The  signature  of  every  drawer,  acceptor, 
and  indorser  of  a  negotiable  instrument  is  presumed 
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to  have  been  made  for  a  valuable  consideration,  before  Premimiy 

'  tion  of 

the  maturity  of  the  instrument,  and  in  the  ordinary  ^<,^'^®^*" 
course  of  business. 

Note. — "  The  signature  of  every  drawer,  acceptor, 
and  indorser  of  a  negotiable  instrument  is  presumed  to 
have  been  made  for  a  valuable  consideration."— Me- 
chanics' Bank  vs.  Livingston,  33  Barb.,  p.  458.  So 
held  as  to  the  maker  of  a  note  (Tibbetts  vs.  Blood,  21 
id.,  p.  650;  Hatch  vs.  Trayes,  11  Ad.  &  El.,  p.  702; 
Bristol  vs.  Warner,  19  Conn.,  p.  7;  Clark  vs.  Schnei- 
der, 17  Mo.,  p.  295);  as  to  the  acceptor  of  a  bill  (Vere 
vs.  Lewis,  3  T.  R.,  p.  183;  Thurman  vs.  Van  Brunt,  19 
Barb.,  p.  409;  Atlantic  Ins.  Co.  vs.  Boies,  6  Duer,  p. 
583);  and  as  to  an  indorser. — Case  vs.  Mechanics'  B'kg 
Asso.,  4  N.  Y.,  p.  166;  Pratt  vs.  Adams,  7  Paige,  p. 
615;  Vallett  vs.  Parker,  6  Wend.,  p.  615;  Mills  vs. 
Barber,  1  M.  &  W.,  p.  425;  Riggs  vs.  Waldo,  2  Cal., 
p.  485.  "  Before  the  maturity  of  the  instrument." — So 
held  as  to  indorsers  (Pratt  vs.  Adams,  7  Paige,  p.  615; 
Pinkerton  vs.  Bailey,  8  Wend.,  p.  600;  Lewis  vs.  Par- 
ker, 4  Ad.  &  El.,  p.  838;  Webster  vs.  Lee,  5  Mass.,  p. 
339),  and  as  to  an  acceptor .—Bobarts  vs.  Bethell,  12  C. 
B.,  p.  778.  **  And  in  ordinary  course  of  business." — 
So  held  as  to  indorsers  (Erwin  vs.  Downs,  15  N.  Y.,  p. 
575;  see  Riggs  vs.  Waldo,  2  Cal.,  p.  485),  and  as  to 
guarantors. — Id. 


ARTICLE  III. 

INDOBSXMSNT. 

I  SxcnoN  3108.  Indorsement,  what. 

3109.  Agreement  to  indorse. 

8110.  When  may  be  made  on  separate  paper. 
I  3111.  £inds  of  indorsement. 

'  3112.  Gteneral  indorsement,  what. 

I  3113.  Special  indorsement,  what. 

3114.  General  indorsement,  how  made  special. 
'  3115.  Destruction  of  negotiability  by  indorser. 

3116.  Implied  warranty  of  indorser. 

3117.  Indorser,  when  liable  to  payee. 

3118.  Indorsement  without  recourse. 

3119.  Same. 

8120.  Indorsee  privy  to  contract. 

3121.  Rights  of  accommodation  indorser. 

42 — ^vol.  ii. 
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Sbctiok  3122.  Effect  of  want  of  consideration. 

3123.  Indorsee  in  due  course,  what. 

3124.  Eights  of  indorsee  in  due  course. 

3125.  Instrument  left  blank. 

Indorse-  8108.     One  who  writes  his  name  upon  a  negotiable 

instrument,  otherwise  than  as  a  maker  or  acceptor, 
and  delivers  it,  with  his  name  thereon,  to  another 
person,  is  called  an  indorser,  and  his  act  is  called 
indorsement. 

Note. — Both  the  signature  and  delivery  are  neces- 
sary to  constitute  an  indorsement  (Marston  vs.  Allen, 
8  M.  &  W,t  p.  494;  Brind  vs.  Hampshire,  1  id.,  p.  365; 
Belcher  vs.  Camphell,  8  Q.  B.,  p.  1;  Cox  vs.  Troy,  6 
B.  &  Aid.,  p.  474),  and  both  must  be  made  or  authorized 
by  the  same  person.  Thus  a  signature  by  A,  and  de- 
lively  by  B,  his  executor,  constitute  no  indorsement 
on  the  part  of  either  A  or  B. — Bromage  vs.  Lloyd,  1 
Exch.,  p.  31.  By  the  common  law  an  indorsement  was 
essential  to  pass  title  to  a  bill  drawn  to  order. — Cunliffe 
vs.  Whitehead,  3  Bing.  N.  C,  p.  828;  Prevot  vs.  Ab- 
bott, 5  Taunt.,  p.  786.  But  that  was  because  of  the 
general  rule  prohibiting  transfers  of  things  in  action. 
An  assignment  by  mere  delivery,  without  indorsement, 
transferred  the  equitable  title  (Franklin  Bank  vs.  Ray- 
mond, 3  Wend.,  p.  69);  and,  under  the  Code  of  Civil 
Procedure,  the  equitable  title  is,  in  effect,  the  whole 
title,  so  that  the  holder  under  such  circumstances  can 
sue  in  his  own  name. — See,  also,  Savage  vs.  Bevier,  12 
How.  Fr.,  p.  166;  Hastings  vs.  McKinley,  1  S.  D. 
Smith,  p.  273;  affirmed,  4  Seld.  Notes,  p.  19;  Marine 
Bank  vs.  Vail,  6  Bosw.,  p.  421;  see  Palmer  vs.  Tripp, 
8  Cal.,  p.  95. 

Agreement       3109.     One  who  agrees  to  indorse  a  negotiable 

to  mdorsQb 

instrument  is  bound  to  write  his  signature  upon  the 
back  of  the  instrument,  if  there  is  sufficient  space 
thereon  for  that  purpose. 

NoTB. — This  provision  is  new.  Though  an  indorse- 
ment upon  the  fkce  of  the  instrument  is  valid  (Young 
vs.  Glover,  3  Jur.  [N.  S.] ,  p.  637,  it  is  unusual,  and 
would  excite  suspicion.  A  creditor,  who  agrees  to 
accept  an  indorsed  note  in  satisfaction,  ought  not  to  be 
required  to  accept  such  an  indorsement. 
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3110.  When  there  is  not  room  for  a  sifinoLature  w^iramay 

bo  madd  on 

upon  the  back  of  a  negotiable  instrument,  a  signature  »oparate 
equivalent  to  an  indorsement  thereof  may  be  made 
upon  a  paper  annexed  thereto. 

Note.— story  on  Notes,  Sec.  121;  Folger  vs.  Chase, 
18  Pick.,  p.  63. 

3111.  An  indorsement  may  be  general  or  special.  Sdon^^ 

ment. 

3112.  A  general  indorsement  is  one  by  which  no  General 
indorsee  is  named.  ment,what. 

3113.  A  special    indorsement   specifies   the    in-  Special 

J  indone- 

dorsee.  ment,what. 

3114.  A  negotiable  instrument  bearing  a  eeneral  General 

.     _  °        ^  &       &  indone- 

mdorsement  cannot  be  afterwards  specially  indorsed;  ™J5|'^^^ 
but  any  lawful  holder  may  turn  a  general  indorsement  'p®®^*^ 
into  a  special  one,  by  writing  above  it  a  direction  for 
payment  to  a  particular  person. 

Note. — Watervliet  Bank  vs.  White,  1  Denio,  p. 
608;  see  MitcheH  vs.  Fuller,  15  Penn.  St.,  p.  268; 
Walker  vs.  Macdonald,  2  Ezch.,  p.  527;  Smith  vs. 
Clarke,  1  Esp.  N.  P.,  p.  180;  Crutchley  vs.  Mann,  6 
Taunt.,  p.  529. 

3115.  A  special  indorsement  may,  by  express  Deetme- 
words  for  that  purpose,  but  not  otherwise,  be  so  made  ?ggj*f" 
as  to  render  the  instrument  not  negotiable.  indorser. 

Note.— Leavitt  vs.  Putnam,  8  N.  Y.,  p.  4W;  Story 
on  Notes,  Sec.  189.  , 

.3116.     Every  indorser  of  a  negotiable  instrument  impUed     ( ;  U  l   i]\j 
warrants  to  every  subsequent  holder  thereof,  who  is  o^  indorser.  \  f    < 

not  liable  thereon  to  him: 

1.  That  it  is  in  all  respects  what  it  purports  to  be ; 

2.  That  he  has  a  good  title  to  it; 

3.  That  the  signatures  of  all  prior  parties  are  bind- 
ing upon  them; 

4.  That  if  the  instrument  is  dishonored,  the  indorser 
will,  upon  notice  thereof  duly  given  to  him,  or  with- 
out notice,  where  it  is  excused  by  law,  pay  so  much 
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Same,         of  the  same  as  the  holder  paid  therefor,  with  interest, 
unless  exonerated  under  the  provisions  of  Sees.  3189,  ' 
8248,  or  3255. 

Note.— iS^tM.  1.— McGregor  vs.  Rhodes,  6  El.  &  Bl,, 
p.  266. 

Subd»  2.— Story  on  Notes,  Sec.  135;  see  Mills  vs- 
Barney,  22  Cal.,  p.  240. 

8ub(L  3.— Erwin  vs.  Downs,  15  N.  T.,  p.  575;  Troy 
City  Bank  vs.  Lauman,  19  id.,  p.  477;  Mills  vs.  Bar- 
ney, 22  Ca].,  p.  240. 

Subd.  4. — "  If  the  instrument  is  dishonored."    One 
who  indorses  an  instrument,  even  after  it  is  due,  is  not 
bound  to  pay  it  without  a  presentment  to  the  principal 
debtor. — St.  John  vs.  Roberts,  6  Bosw.,  p.  593.    An 
indorser  is  bound  to  pay  at  once,  after  presentment, 
even  where  (icceptance  of  a  bill,  payable  at  a  certain 
time  after  date,  is  refused. — Walker  vs.  Bank  of  State  of 
N.  Y.,  9  N.  Y.,  p.  582.    "  The  indorser  will,  upon  notice 
thereof  duly  given  to  him."    It  is  not  a  condition  of  an 
indorser*8  engagement  that  notice  shall  be  given  for 
his  benefit  to  prior  indorsers. — Baker  vs.  Morris^  25 
Barb.,  p.  138.    But  he  is  discharged,  if  due  notice  is 
not  given  to  him, — Bryden  vs.  Bryden,  11  Johns.,  p. 
187;   see,  also,  Goldman  vs.  Davis,  23  Cal.,  p.  256; 
Keyes  vs.  Fenstermaker,  24  Cal.,  p.  329;  Vance  vs. 
Collins,  6  Cal.,  p.  436.    "  Pay  so  much  of  the  same." — 
Suse  vs.  Pompe,  8  C.  B.  (N.  S.),  p.  638.    "As  the 
holder  paid  therefor,  with  interest."    It  has  often  been 
held  that  the  indorsee,  in  an  action  against  the  indorser, 
can  only  recover  the  consideration  which  he  has  actually 
paid. — Coye  vs.  Palmer,  16  Cal.,  p.  168;   Cook  vs. 
Cockrill,  1  Stew.,  p.  476;  Brown  vs.  Moot,  7  Johns., 
p.  860;  Youse  vs.  McCreary,  2  Blackf.,  p.  243;  Cook 
vs.  Clark,  4  £.  D.  Smith,  p.  213;  Cram  vs.  Hendricks, 
7  Wend.,  pp.  669,  642;  Braman  vs.  Hess,  13  Johns., 
p.  62;  see  Ingalls  vs.  Lee,  9  Barb.,  p.  661. 

Indorser,         3117.     One  who  indorses  a  nejBCotiable  instrument 

when  .  ° 

uaWe^to      before  it  is  delivered  to  the  payee,  is  liable  to  the 
payee  thereon,  as  an  indorser. 

NoTK. — This  is  the  substance  of  the  decision  in 
Moore  vs.  Cross,  19  N.  Y.,  p.  227.  But  previous  cases 
have  so  complicated  the  question  that  it  is  necessary  to 
clear  up  the  confusion  by  a  positive  rule.  It  has  long 
been  maintained  that  an  indorser,  before  delivery  to 
the  payee,  does  not  mean  to  be  responsible  to  him, 
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and  though  this  doctrine  is  now  oyermled,  yet  the 
decision  is  put  upon  grounds  that  are  needlessly  tech- 
nical. 


3118.    An  indorser  may  qualify  his  indorsement  indone- 

•^     ^  "^  ment 

"with  the  words,  "without  recourse,"   or  equivalent  JS^,J^ 
words;  and  upon  such  indorsement,  he  is  responsible 
only  to  the  same  extent  as  in  the  case  of  a  transfer 
without  indorsement. 

NoTic. — Story  on  Notes,  Sec.  146;  Rice  vs.  Stearns, 
3  Mass.,  p.  225;  Upham  vs.  Prince,  12  id.,  p.  14; 
Waite  vs.  Foster,  33  Me.,  p.  424. 

8119.    Except  as  otherwise  prescribed  by  the  last  Sam«. 
section,  an  indorsement,  without  recourse,  has  the 
same  effect  as  any  other  indorsement. 

NoTE.—Epler  vs.  Funk,  8  Penn.  St.,  p.  468. 

3120.  An  indorsee  of  a  negotiable  instrument  has  indowee 

*^  priyy  to 

the  same  rights  against  every  prior  party  thereto  that  <»ntraot 
he  would  have  had  if  the  contract  had  been  made 
directly  between  them  in  the  first  instance. 

Note.— See  Griswold  vs.  Haven,  25  N.  T.,  p.  595; 
Polhill  vs.  Walter,  3  B.  &  Ad.,  p.  114.  This  principle 
is  one  of  great  importance,  particularly  with  reference 
to  representations  contained  in  commercial  paper,  which 
are  deemed  to  be  made  directly  to  every  indorsee. 

3121.  One  who  indorses  a  negotiable  instrument.  Rights  of 

aocommo- 

at  the  request  and  for  the  accommodation  of  another  i**]>on 
party  to  the  instrument,  has  all  the  rights  of  a  surety, 
as  defined  by  the  Chapter  on  Suretyship,  and  is  exon- 
erated in  like  manner  in  respect  to  every  one  having 
notice  of  the  facts,  except  that  he  is  not  entitled  to 
contribution  from  subsequent  indorsers. 

Note. — Since  a  surety  has  all  the  rights  of  a  guar- 
antor, so  an  indorser  for  accommodation  has  the 
rights  of  a  guarantor,  as  defined  by  the  Chapter 
on  Guaranty  in  General,  and  is  exonerated  from 
liability  in  like  manner.  Thus,  an  extension  of  time 
granted  to  the  principal  debtor  discharges  an  in- 
dorser (Piatt  vs.  Stark,  2  Hilt.,  p.  399;  Kelty  vs.  Jen- 
kins, 1  id.,  p.  73;   Wood  vs.  JefiTerson  Co.  Bank, 
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9  Cow.,  p.  194;  Hubbly  vs.  Brown,  16  Johns.,  p- 
70;  Myers  vs.  "Welles,  5  Hill,  p.  463;  Dundas  vs.  Ster- 
ling, 5  Penn.  St.,  p.  73;  Sargent  vs.  Mason,  6  Mass., 
p.  85;  Moss  vs.  Hall,  5  Ezch.,  p.  46),  and  a  release  of 
an  indorser  discharges  subsequent  indorsers. — New- 
comb  vs.  Raynor,  21  Wend.,  p.  108.  An  indorser  in 
the  ordinary  course  of  business  has  not  the  rights  of  a 
surety  (Pitts  vs.  Congdon,  2  N.  Y.,  p.  352;  Hurd  vs. 
Little,  12  Mass.,  p.  503;  see  Pring  vs.  Clarkson,  1  B.  & 
C,  p.  14),  but  an  indorser  at  request  and  for  the  accom- 
modation of  another,  has  all  the  rights  of  a  surety,  and 
is  exonerated  in  like  manner  to  every  one  having  notice 
of  the  /ac<«.— Rouse  vs.  Whited,  25  N.  Y.,  p.  170; 
Barry  vs.  Ransom,  12  id.,  p.  446;  Griffiths  vs.  Reed,  21 
Wend.,  p.  502;  Greenough  vs.  McClelland,  2  El.  & 
EL,  p.  424;  Pooley  vs.  Harradme,  7  £.  &  B.,  p.  431; 
Davies  vs.  Stainbank,  6  De  G.,  M.  &  G.,  p.  679.  **  He 
is  not,  however,  entitled  to  contribution  from  subse- 
quent indorsers.'* — Bradford  vs.  Corey,  5  Barb.,  p.  461; 
Ailsen  vs.  Barkley,  2  Speers,  p.  747. 

Effect  of  3123.    The  want  of  consideration  for  the  under- 

want  of 

TOnaidera-  taking  of  a  maker,  acceptor,  or  indorser  of  a  negoti- 
able instrument  does  not  exonerate  him  from  liability 
thereon  to  an  indorsee  in  good  faith  for  a  considera- 
tion. 

Note.— Seneca  Co.  Bank  vs.  Neass,  8  N.  Y.,  p.  442; 
5  Denio,  p.  329;  Purchase  vs.  Mattison,  6  Duer,  p.  587; 
Boss  vs.  Bedell,  5  id.,  p.  462;  Bobbins  vs.  Bichardson, 
2  Bosw.,  p.  248.  It  is  not  necessary  that  ar  valuable 
consideration  should  be  given  by  the  indorsee. — Id. 

Indorsee  in  3 128.  An  indorsee  in  due  course  is  one  who,  in 
what  *  good  faith,  in  the  ordinary  course  of  business,  and  for 
value,  before  its  apparent  maturity  or  presumptive 
dishonor,  and  without  knowledge  of  its  actual  dis- 
honor, acquires  a  negotiable  instrument  duly  indorsed 
to  him,  or  indorsed  generally,  or  payable  to  the  bearer. 

Note. — **  In  good  faith."  Although  it  has  been  held 
in  some  cases  that  gross  negligence  deprives  an  indorsee 
of  the  protection  otherwise  afforded  to  him  (Pringle 
vs.  Phillips,  5  Sandf.,  p.  157;  Merriam  vs.  Granite 
Bank,  8  Gray,  p.  254;  Gill  vs.  Cubitt,  3  B.  &  C,  p. 
466;  Down  vs.  Hailing,  4  id.,  p.  330;  Both  vs.  Colvin, 
32  Vt.,  p.  125;  Smith  vs.  Mech.  and  Farm.  Bk.,  6  La. 
Ann.,  p.  610);  the  contraiy  rule  is  now  fbrmly  settled 
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in  England,  and  good  faith  alone  declared  to  be  the 
test.  Negligence  may  be  evidence  of  bad  fkith,  but  it 
is  not  conclusive. — Raphael  vs.  Bank  of  England,  17 
0.  B.,  p.  161;  Goodman  vs.  Harvey,  4  Ad.  &  El.,  p. 
870;  Foster  vs.  Pearson,  1  C,  M.  &  R.,  p.  849;  Crook 
vs.  Jadis,  5  B.  &  Ad.,  p.  909;  Uther  vs.  Bich,  10  Ad.  & 
El.,  p.  784;  Bank  of  Bengal  vs.  Fagan,  7  Moore  P.  C, 
p.  72;  Oarlon  vs.  Ireland,  5  E.  &  B.,  p.  771.  This  rul- 
ing is  followed  by  the  latest  decisions  in  New  York. — 
Steinhart  vs.  Boker,  84  Barb.,  p.  436;  see  Magee  vs. 
Badger,  30  id.,  p.  246.  "In  the  ordinary  course  of 
business." — See  Heads  vs.  Merchants'  Bank,  26  N.  Y., 
pp.  143,  147;  Claflin  vs.  Farmers'  and  Citizens'  Bank, 
id.,  p.  296.  For  Airther  explanation  of  the  term  "in 
due  course,"  see  note  to  Sec.  3138.  "For  value." 
For  a  definition  of  "value,"  see  Subd.  28  of  Sec.  14, 
ante,  Vol.  1,  of  this  Code;  and  "good  faith,"  see 
Sec.  15,  ante,  Vol.  1,  of  this  Code.  "Before  its 
apparent  maturity  or  presumptive  dishonor." — ^This 
phrase  is  adopted  to  avoid  much  circumlocution. 
See,  on  the  general  principle,  Niver  vs.  Best,  10 
Barb.,  p.  369;  Williams  vs.  Mathews,  3  Cow.,  p. 
252;  Havens  vs.  Huntington,  1  id.,  p.  387;  Lansing 
vs.  Lansing,  8  Johns.,  p.  454;  Lansing  vs.  Gaine,  2  id., 
p.  300;  Johnson  vs.  Bloodgood,  1  Johns.  Cas.,  p.  51. 
The  meaning  of  the  phrase  is  defined  in  the  next  Arti- 
cle. "  Without  knowledge  of  its  actual  dishonor." — 
Anderson  vs.  Busteed,  5  Duer,  p.  485. 

3124.    An  iiidoi*see  of  a  negotiable  instminent,  in  Ri&htsof 

inaorsee  in 

due  course,  acquires  an  absolute  title  thereto,  so  that  due  course. 
it  is  valid  in  his  hands,  notwithstanding  any  provision 
of  law  making  it  generally  void  or  voidable,  and  not- 
withstanding any  defect  in  the  title  of  the  person  from 
whom  he  acquired  it. 

Note. — See  Sec.  368,  Code  of  Civil  Procedure;  also, 
Sec.  1459,  of  this  Code;  see,  also,  Vinton  vs.  Crowe,  4 
Cal.,  p.  309.  The  first  part  of  this  section  is  an  old 
rule  as  to  bills  void  by  the  common  law. — ^Rockwell 
vs.  Charles,  2  Hill,  p.  499;  Norris  vs.  Langley,  19 
N.  H.,  p.  423;  Johnson  vs.  Heeker,  1  Wis.,  p.  486;  see 
Bank  of  Genesee  vs.  Patchin  Bank,  19  N.  Y.,  p.  312. 
But  it  is  otherwise  as  to  bills  void  by  statute. — Vallett 
vs.  Parker,  6  Wend.,  p.  615;  Rockwell  vs.  Charles,  2 
Hill,  p.  499.  The  rule  is  established  in  England  by  stat- 
ute. The  principle  of  law  comprehended  in  the  clause 
'*  notwithstanding  any  defect  in  the  title  of  the  person 
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from  whom  he  acquired  it "  is  too  well  settled  to  need 
a  citation  of  authorities;  Moreover,  an  indorsee  in  due 
course  can  give  a  perfect  title  to  any  person,  whether 
the  latter  acts  in  good  fieiith  or  not.  Thus,  if  A  ohtaina 
a  promissory  note  hy  fraud,  and  indorses  it  to  B  for 
value,  B  acting  in  good  faith,  a  perfect  title  to  the  note 
may  be  vested  in  A,  notwithstanding  his  fraud,  by  a 
subsequent  transfer  from  B. — Solomons  vs.  Bank  of 
England,  13  East,  p.  135;  Hascall  vs.  Whitmore,  19 
Me.,  p.  104;  Thomas  vs.  Newton,  2  Carr.  &  P.,  p.  606. 
For  if  an  indorsee  could  not  freely  dispose  of  his  prop- 
erty, selling  it  to  whom  he  pleased,  its  value  would  be 
diminished  in  his  hands.  But  if  A  takes  up  the  note 
as  an  indorser,  upon  its  dishonor,  he  does  not  acquire  a 
better  title  than  he  had  at  first. — Devlin  vs.  Brady,  32 
Barb.,  p.  518. 

instrament      3125.     One  who  makes  himself  a  party  to  an  in- 

left  blank. 

strument  intended  to  be  negotiable,  but  which  is  left 
wholly  or  partly  in  blank,  for  the  purpose  of  jBilling 
afterwards,  is  liable  upon  the  instrument  to  an  in- 
dorsee thereof  in  due  course,  in  whatever  manner  and 
at  whatever  time  it  may  be  tilled,  so  long  as  it  remains 
negotiable  in  form. 

Note.— Van  Duzer  vs.  Howe,  21 N.  Y.,  p.  531;  Hub- 
bard vs.  Harlem  R.  R.  Co.,  36  Barb.,  p.  286;  14  Ab. 
Pr.,  p.  275;  Schultz  vs.  Astley,  2  Bing.  N.  C,  p.  544; 
2  Scott,  p.  815;  Montague  vs.  Perkins,  17  Jur.,  p.  557; 
Griggs  vs.  Howe,  31  Barb.,  p.  100;  Violett  vs.  Patton, 

5  Oranch,  p.  142;  Fullerton  vs.  Sturges,  4  Ohio  St.,  p. 
529;  Wiley  vs.  Moore,  17  Serg.  &  R.,  p.  438;  Siegfried 
vs.  Levan,  6  id.,  p.  170;  Russell  vs.  LangstafTe,  1  Doug., 
p.  516;  see  Nelson  vs.  Wellington,  5  Bosw.,  p.  178; 
Smith  vs.  Hall,  id.,  p.  319;  see,  also,  Pisher  vs.  Dennis, 

6  Cal.,  p.  577,  afflr'd  Visher  vs.  Webster,  8  Cal.,  p.  109'; 
Humphreys  vs.  Crane,  5  Cal.,  p.  173. 


ARTICLE  IV. 

PRESENTMENT  POR  PAYMENT. 

Section  3130.  Effect  of  want  of  demand  on  principal  debtor. 
8131.  Presentment,  how  made. 

3132.  Apparent  maturity,  when. 

3133.  Presumptive  dishonor  of  bill,  payable  after  sight. 
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SscnoN  81d4.  Apparent  maturity  of  bill,  payable  at  sight. 

3135.  Apparent  maturity  of  note. 

3136.  Same. 

3137.  Surrender  of  instrument,  when  a  condition  of  pay- 

ment. 

3130.    It  is  not  necessary  to  make  a  demand  of  Bffeotof 
payment  upon  the  principal  debtor  in  a  negotiable  pJgSplf" 
instrument  in  order  to  charge  him;  but  if  the  instru-  ^»*'***'- 
ment  is  by  its  terms  payable  at  a  specified  place,  and 
he  is  able  and  willing  to  pay  it  there  at  maturity,  such 
ability  and  willingness  are  equivalent  to  an  offer  of 
payment  upon  his  part. 

Note. — Fairchild  vs.  Ogdensburgh  E.  E.  Co.,  15  N . 
Y.,  p.  337;  Wolcott  vs.  Van  Santvoord,  17  Johns.,  p. 
248.  The  institution  of  a  suit  has  been  held  to  be  a 
demand. — See  Zeil  et  al.  vs.  Dukes,  12  Cal.,  p.  479. 
The  question  whether  a  promissory  note,  made  payable 
at  a  particular  place,  should  be  presented  at  such  place 
before  an  action  could  be  maintained  thereon,  has  been 
variously  decided.  It  was  held  necessary  to  make  the 
demand  at  the  particular  place  in  Wild  vs.  Van  Valken- 
burgh,  7  Cal.,  p.  166.  But  this  case  was  overruled  in 
Montgomery  vs.  Tutt,  11  Cal.,  p.  307.  In  the  last 
named  case  Justice  Field  carefully  reviews  the  leading 
decisions.    He  says: 

'*  At  this  day  it  is  the  received  doctrine  in  the  United 
States,  that  in  a  suit  against  the  maker  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  exchange — ^and  there 
is  no  distinction  between  the  two  classes  of  cases — paya- 
ble at  a  particular  place,  it  is  unnecessary  to  aver  a 
presentation  for  payment  at  the  place  in  the  complaint, 
or  to  prove  such  presentation  at  the  trial.  The  rule  is 
different  in  England  as  to  promissory  notes,  as  we  shall 
hereafter  observe.  The  American  doctrine  proceeds 
upon  the  ground  that  the  maker  or  acceptor  is  the 
principal  debtor;  that  the  debt  is  not  discharged  as  to 
him  by  the  omission  or  neglect  to  demand  payment 
when  it  becomes  due  at  the  place  where  the  same  is 
payable;  that  it  is  due  generally,  and  will  continue  due 
until  paid,  though  the  creditor  is  not  present  at  the 
time  and  place  designated  to  receive  payment;  and 
that  it  is  matter  of  defense  on  the  part  of  the  maker  or 
acceptor  to  show  his  readiness  with  the  funds  at  the 
time  and  place,  and  the  omission  or  neglect  of  the 
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plaintiff  to  present  the  paper  for  payment;  and  such 
defense  will  be  only  a  bar  of  the  damages  and  costs, 
and  not  of  the  debt. 

"  The  question  as  to  the  necessity  of  proof  of  demand 
of  payment  at  the  place  designated  arose  before  the 
Supreme  Court  of  New  York,  in  1809,  in  a  suit  against 
the  acceptor  of  a  bill  of  exchange,  payable  at  a  mer- 
cantile house  in  London  (Torden  et  al.  vs.  Sharp,  4 
Johns.,  p.  183)  and  the  Court  said:    *The  holder  of  a 
bill  of  exchange  need  not  show  a  demand  of  payment 
of  the  acceptor  any  more  than  of  the  maker  of  a  note. 
It  is  the  business  of  the  acceptor  to  show  that  he  was 
ready  at  the  day  and  place  appointed,  but  that  no  one 
came  to  receive  the  money,  and  that  he  was  always 
ready  afterwards  to  pay.'    In  Wolcott  vs.  Van  Sant- 
voord,  17  Johns.,  p.  248,  the  precise  question  involved 
was  decided.    That  was  an  action  against  the  acceptor 
of  an  inland  bill,  payable  at  the  Bank  of  Utica,  and 
the  declaration  contained  no  averment  of  demand  at 
the  bank,  or  at  any  particular  place,  and  for  want  of 
the  averment  the  defendant  demurred.     The  Court 
gave  judgment  for  the  plaintiff,  and  Mr.  Chief  Justice 
Spencer,  who  delivered  the  prevailing  opinion,  reviews 
the  English  cases,  and  shows  their  contradictory  char- 
acter on  the  necessity  of  the  averment  or  proof.    *  The 
non-attendance,'  says  the  Chief  Justice,  *of  the  holder 
of  the  bill  at  the  time  and  place  of  payment  can  pro- 
duce no  worse  consequences  to  him  than  if  he  had 
attended,  and  the  acceptor  had  also  been  present  and 
tendered  the  money  which  the  holder  had  refused  to 
accept.    Under  such  a  state  of  facts,  what  is  the  legal 
consequence?    It  is  perfectly  well  settled  that  when  a 
debt  or  duty  exists,  such  as  the  payment  of  a  sum  of 
money,  a  tender  of  the  money,  though  it  be  refused, 
does  not  extinguish  the  debt  or  duty,  but  it  remains 
obligatory  on  the  party  owing  the  debt  or  duty;  as  if 
an  obligation  be  for  the  payment  of  a  less  sum,  this 
being  a  duty  and  part  of  the  obligation,  shall  not  be 
lost  by  tender  and  refusal;  for  if  he  pleads  a  tender,  he 
shall  say  uncore  prist,^ — Com.  Digt.,  Tit.  Condition, 
L.  4,  Co.  Lit.,  p.  207a.    In  Giles  vs.  Hartie,  1  Lord 
Baym.,  p.  254,  Holt,  C.  J.,  ruled  that  *  though  a  ten- 
der is  made,  and  the  plaintiff  refuses  the  money,  yet 
the  tender  cannot  be  pleaded  in  bar  of  the  action, 
neither  in  debt  nor  assumpsit,  but  in  bar  of  the  damages 
only;  for  the  debtor  shall,  nevertheless,  pay  his  debt. 
This  is  a  principle  too  familiar  to  every  lawyer  to 
require  a  statement  of  the  numerous  authorities  to  sup- 
port it.    Nor  is  it  necessary,  where  a  regular  tender 
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has  been  made,  and  a  refusal  to  accept  it,  for  the  t 
plaintiff  to  make  a  special  demand  subsequently,  and  - 
before  he  brings  his  action;  the  action  itself  is  a  de- 
mand.'    And  in  reference  to  the  case  of  Bowes  ys. 
Howe,  in  the  Exchequer  Chamber,  6  Taunt.,  p.  30,  in 
which  it  was  decided  that  in  an  action  against  the 
maker  of  the  note  by  the  payee  or  bearer,  where  the 
place  of  payment  is  designated,  a  presentation  at  that 
place  for  its  payment  is  a  condition  precedent,  and  an 
omission  to  aver  such  presentment  in  the  declaration  is 
fatal  in  arrest  of  judgment  or  in  error,  the  Chief  Jus- 
tice remarks:    *It  is  perfectly  certain  that  the  Ex- 
chequer Chamber  did  not  proceed  on  the  ground  that 
the  debt   demanded  was  a   collateral   obligation   or 
promise.    They  not  only  do  not  say  so,  but  the  case 
did  not  admit  of  their  saying  so,  for  the  action  there 
was  agaiffst  the  makers  of  a  note  payable  at  the  Work- 
ington Bank;  and  I  never  can  conceive  that  decision  to 
be  law,  that  a  mere  failure  to  present  a  note  at  the  time 
and  place  of  payment,  and  making  a  demand,  shall 
exonerate  the  party  forever,  though  the  debt  or  duty 
remains;  the  principle  of  it  is  that  the  undertaking  was 
a  condition  precedent,  and  that  the  duty  could  not  be 
enforced  without  a  strict  compliance  with  the  condition; 
and  it  goes  the  whole  length  of  deciding  that  even  a 
subsequent  demand  or  any  other  form  of  action  would 
be  ineffectual.    For  if  the  condition  must  be  averred 
and  proved,  and  there  has,  in  fact,  been  no  demand, 
the  holder  of  the  note  must  be  remediless.    From  such 
a  doctrine  I  entirely  dissent,  and  must  think  that  the 
time  and  place  of  payment  are  merely  modal,  forming 
no  essential  part  of  the  contract;  that  it  is  incumbent 
on  the  defendant,  whether  the  payee  was  at  the  place 
at  the  time  appointed  or  not,  to  show  in  his  defense  that 
he  was  there  ready  and  willing  to  pay,  and  that  the 
payee  did  not  come,  etc.;  that  the  consequences  of  the 
absence  of  the  payee,  under  such  circumstances,  unless 
he  makes  a  subsequent  special  demand,  and  there  be 
then  a  refusal,  are  merely  that  he  must  be  content  with 
receiving  the  sum  originally  payable;  and  if  he  sue, 
without  having  made  a  special  demand,  he  loses  all 
claim  to  damages  and  costs,  and  will  himself  be  sub- 
ject to  them.* 

"  In  Caldwell  vs.  Cassidy,  8  Cowan,  p.  271,  the  same 
question  arose  in  a  suit  against  the  maker  of  a  promis- 
sory note,  payable  at  the  Franklin  Bank,  New  York. 
The  defendant  pleaded  that  he  was  at  the  time  and 
place  of  payment  mentioned  in  the  note,  ready  and 
willing  to  pay  the  money,  and  ever  since  had  been  and 
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was  then  ready  and  willing  to  pay  at  the  bank,  but  that 
the  plaintiff  never  demanded  payment  nor  presented 
the  note  for  payment  at  the  bank.  On  demurrer  the 
plea  was  held  bad  in  being  in  bar  of  the  action  and  not 
of  the  damages,  and  in  not  showing  the  defendant  was 
ready  by  bringing  the  money  into  Court,  and  the 
plaintiff  had  judgment.  In  the  opinion  of  the  Court, 
Savage,  C.  J.,  says:  *  "Whatever  be  the  rule  in  other 
Courts,  the  rule  of  this  Court  must  be  considered  set- 
tled in  the  case  of  "Wolcott  vs.  Van  Santvoord;  that 
when  a  promissory  note  is  payable  at  a  particular  place 
on  a  day  certain,  the  holder  of  the  note  is  not  bound  to 
make  a  demand  at  the  time  and  place,  by  way  of  con- 
dition precedent  to  the  bringing  of  an  action  against 
the  maker.  But  if  the  maker  was  ready  to  pay  at  the 
time  and  place,  he  may  plead  it  as  he  would  plead  & 
tender,  in  bar  of  damages  and  costs,  by  bringing  the 
money  into  Court.' 

*'  In  Green  vs.  Goings,  decided  in  1850,  7  Barb.,  p. 
653,  the  same  rule  as  to  the  proof  of  presentation  U 
maintained.  In  that  case  the  draft  was  accepted,  pay- 
able at  the  Onondaga  County  Bank,  and  the  Court  held 
that  as  between  the  acceptor  and  indorser,  the  acceptor 
was  liable  without  demand  of  payment,  although  the 
draft  was  accepted  payable  at  a  particular  place;  that 
in  such  cases  the  acceptor  is  the  principal  debtor  liable 
without  demand,  a  suit  as  in  other  cases  of  a  precedent 
debt  or  duty  being  a  sufficient  demand:  citing  the  cases 
above  fi'om  Johnson  and  Cowan." 

The  learned  Justice  then  reviews  at  considerable 
length  all  the  leading  decisions  upon  the  subject,  and 
concludes  as  follows: 

"  The  question  under  consideration  is  at  best  only  one 
of  construction.  "What  is  the  meaning  of  the  parties 
in  designating  the  place  of  payment  in  promissory 
notes,  or  in  the  body  or  acceptance  of  bills  of  exchange, 
according  to  commercial  usage?  We  are  confident  that 
it  is  not  to  insert  a  condition  precedent,  so  that  upon 
failure  of  the  holder  to  attend  at  the  designated  place 
he  shall  forfeit  his  entire  demand.  No  such  intention 
exists,  either  with  the  maker  or  receiver  of  the  note  or 
bill.  A  note  thus  framed,  or  a  bill  thus  accepted,  is 
like  any  other  contract  to  pay  at  a  designated  place. 
The  undertaking  of  the  parties,  and  the  legal  effect  of 
such  contracts  is  this:  that  if  ready  at  the  time  and 
place  with  the  funds,  the  obligor  has  so  far  satisfied  the 
contract  that  he  cannot  be  responsible  for  any  future 
damages,  either  as  costs  of  suit  or  interest  for  delay; 
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not  that  he  is  thereby  discharged  of  the  debt.  No  one 
would  receive  an  obligation  depending  upon  such  a  con- 
tingency for  its  ultimate  satisfaction.  The  insertion  of 
the  place  of  payment  is  usually  made  for  the  conveni- 
ence of  one  of  the  parties,  and  is  given  and  received 
with  that  understanding  and  none  other.'' 

3131.    Presentment  of  a  negotiable  instrument  for  Present- 

mentthow 

payment,  when  necessary,  must  be  made  as  follows,  as  ™ade. 
nearly  as  by  reasonable  diligence  it  is  pmcti cable: 

1.  The  instrument  must  be  presented  by  the  holder;  f  1  |  i . 

2.  The  instrument  must  be  presented  to  the  princi-  VA- v  i  Vj 
pal  debtor,  if  he  can  be  found  at  the  place  where  pre- 
sentment should  be  made;  and  if  not,  then  it  must  be 
presented  to  some  other  person  of  discretion,  if  one 

can  be  found  there;  and  if  not,  then  it  must  be  pre- 
sented to  a  Kotary  Public  within  the  State; 

8.  An  instrument  which  specifies  a  place  for  its 
payment  must  be  presented  there;  and  if  the  place 
specified  includes  more  than  one  house,  then  at  the 
place  of  residence  or  business  of  the  principal  debtor, 
if  it  can  be  found  therein; 

4.  An  instrument  which  does  not  specify  a  place  for 
its  payment  must  be  presented  at  the  place  of  residence 
or  business  of  the  principal  debtor,  or  wherever  he 
may  be  found,  at  the  option  of  the  presentor;  and, 

6.  The  instrument  must  be  presented  upon  the  day 
of  its  apparent  maturity,  or,  if  it  is  payable  on  demand, 
at  any  time  before  its  apparent  maturity,  within  reason- 
able hours;  and,  if  it  is  payable  at  a  banking  house, 
within  the  usual  banking  hours  of  the  vicinity;  but,  by 
the  consent  of  the  person  to  whom  it  should  be  pre- 
sented, it  may  be  presented  at  any  hour  of  the  day. 

Note. — "  Presentment  must  be  made  as  follows,  as 
nearly  as  by  reasonable  diligence  it  is  practicable.'' — 
See  Ritchie  vs.  Bradshaw,  5  Cal.,  p.  228;  Keyes  vs. 
Fenstermaker,  24  Cal.,  p.  329.  And  as  to  unreasona- 
ble delay,  see  Jerome  vs.  Stebbins,  14  Cal.,  p.  457;  see, 
further,  Himmelmann  vs.  Hotalin^,  40  Cal.,  p.  111. 

Subd,  1. — Presentment  must  certainly  be  made  by 
the  holder,  or  by  his  agent. — See  Cooke  vs.  Callaway, 


n 
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1  Esp.  N.  P.,  p.  115;  Bank  of  Utica  vb.  Smith,  18 
Johns.,  p.  230;  Shedd  vs.  Brett,  1  Pick.,  p.  401.  Pos- 
session of  the  instrument  is,  however,  sufficient  evi- 
dence of  agency. — Cole  vs.  Jessup,  10  N.  Y.,  p.  96. 

Subd.  2. — Presented  to  principal  debtor  if  he  can  be 
found  at  place  where  presentment  should  be  made. — 
Mason  vs.  Franklin,  3  Johns.,  p.  202.  The  provision 
in  regard  to  presentment  to  a  Notary  is  new.  It  is 
thought  desirable  that  some  record  of  presentment 
should  be  kept,  when  it  is  not  made  to  the  debtor  or  his 
agent. 

Subd.  3. — Note  specifying  place  of  payment  must 
be  presented  at  that  place. — Ferner  vs.  Williams,  14 
Abb.  Pr.,  p.  215;  37  Barb.,  p.  9;  Stewart  vs.  Eden,  2 
Caines,  p.  121;  Saundcrson  vs.  Judge,  2  H.  Bl.,  p.  509; 
Saul  vs.  Jones,  1  El.  &  £1.,  p.  59;  United  States  Bank 
vs.  Smith,  11  Wheat.,  p.  171;  Gay  vs.  Paine,  5  How. 
Pr.,  p.  107;  Spellman  vs.  Weider,  id.,  p.  5;  see  note 
to  preceding  section.  At  the  place  of  residence  or 
business  of  principal  debtor,  if,  etc. — See  Mason  vs. 
Franklin,  3  Johns.,  p.  202;  Boot  vs.  Franklin,  id.,  p. 
207. 

Subd,  4. — See  Woodworth  vs.  Bank  of  America,  19 
Johns.,  p.  391;  Anderson  vs.  Drake,  14  Johns.,  p.  114; 
Spies  vs.  Gilmore,  1  N.  Y.,  p.  321;  Benedict  vs.  Gaffe, 
5  Duer,  p.  226. 

Subd.  5. — Instrument  to  be  presented  on  the  day. 
Where  the  instrument  has  a  certain  time  to  run,  a  pre- 
sentment made  before  (Griffin  vs.  Goff,  12  Johns.,  p. 
423;  Bowen  vs.  Newell,  8  N.  Y.,  p.  190;  Salter  vs. 
Burt,  20  Wend.,  p.  205),  or  afler  it  is  due  (Montgomery 
Bank  vs.  Albany  City  Bank,  8  Barb.,  p.  396;  7  N.  Y., 
p.  459),  does  not  bind  an  indorser. — See  Bitchie  vs. 
Bradshaw,  5  Cal.,  p.  228;  Keyes  vs.  Fenstermaker,  24 
Cal.,  p.  329.  If  payable  on  demand  at  any  time  before 
its  apparent  maturity. — See  Sice  vs.  Cunningham,  1 
Cow.,  p.  397;  Van  Hoesen  vs.  Van  Alstyne,  3  Wend., 
p.  75.    Within  reasonable  hours. — Wilkins  vs.  Jadis, 

2  B.  <&  Ad.,  p.  188;  Cayuga  Bank  vs.  Hunt,  2  Hill,  p. 
635;  Dana  vs.  Sawyer,  22  Me.,  p.  244;  Xtunt  vs.  Adams, 
17  id.,  p.  230;  Triggs  vs.  Newnham,  1  Carr.  &  P.,  p. 
631;  Morgan  vs.  Davison,  1  Stark.,  p.  114;  see,  also, 
McFarland  vs.  Pico,  8  Cal.,  p.  626.  If  at  a  banking 
house  within  usual  banking  hours  of  the  vicinity. — 
Newark  India  Rubber  Co.  vs.  Bishop,  3  E.  D.  Smith, 
p.  48.  By  consent  of  person  to  whom  it  is  presentable 
it  may  be  presented  at  any  hour  of  the  day. — See  Bank 
of  Syracuse  vs.  Hollister,  17  N.  Y.,  i\  46;  Bank  of 
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Utica  V8,  Smith,  18  Johns.,  p.  230;  Gamett  vb.  Wood- 
cock, 1  Stark.,  p.  435. 

Consult  generally,  Beebe  ts.  Brooks,  12  Gal.,  p.  808; 
Davis  vs.  Eppinger,  18  Gal.,  p.  378;  see,  also,  Eastman 
vs.  Turman,  24  Gal.,  p.  379. 

3 1 32.  The  apparent  maturity  of  a  negotiable  instru-  Apparent 
ment,  payable  at  a  particular  time,  is  the  day  on  which,  ^^">- 
by  its  terms,  it  becomes  due,  or  when  that  is  a  holi- 
day, the  next  business  day. 

Note.— Salter  vs.  Burt,  20  Wend.,  p.  205;  see  Camp- 
bell vs.  International  Assurance  Company,  4  Bosw.,  p. 
2d6.  By  Sec.  3181  of  this  Code  days  of  grace  are  not 
allowed;  see  note  to  succeeding  section. 

3133.  A  bill  of  exchange,  payable  at  a  certain  Preromp- 
time  after  sight,  which  is  not  accepted  within  ten  days  ^Jfjf^ 
after  its  date,  in  addition  to  the  time  which  would  SKJright. 
suffice,  with  ordinary    diligence,  to   forward    it    for 
acceptance,  is  presumed  to  have  been  dishonored. 

Note. — It  is  very  desirable  that  the  term  at  the  end  of 
which  a  bill  may  be  presumed  to  be  dishonored  should  be 
fixed.  The  decisions  are  conflicting  and  unsatisfactory. 
In  Himmelmann  vs.  Hotaling,  40  Gal.,  p.  Ill,  the  Court 
say:  '*  As  a  general  rule,  it  is  well  settled  that  a  bona 
fide  holder  of  a  negotiable  instrument  for  a  valuable 
consideration,  without  any  notice  of  facts  which  tend 
to  impeach  its  validity  as  between  the  antecedent  par- 
ties thereto,  if  he  takes  it  by  transfer  before  the  same 
is  overdue  or  presumptively  dishonored,  holds  the  title 
unafiected  by  these  facts,  and  may  recover  thereon, 
although,  as  between  such  antecedent  parties,  the  legal 
validity  of  the  instrument,  or  the  title  thereto,  may  be 
successfully  impeached. — Swift  vs.  Tyson,  16  Pet.  U. 
S.,  p.  15;  Story  on  Prom.  Notes,  Sec.  101;  Goodman 
vs.  Simmons,  20  How.  U.  S.,  pp.  364,  865. 

"A  promissory  note  payable  on  demand,  a  bank 
check  or  a  certificate  of  deposit,  is  not  presumptively 
dishonored  until  the  lapse  of  a  reasonable  time  after 
payment  thereof  may  be  legally  demanded;  and  what 
shall  be  deemed  a  reasonable  time  is  a  question  of  law 
for  the  Court,  when  there  is  no  dispute  about  the  facts. 
In  a  case  of  a  bank  check,  where  the  drawer  and  drawee 
reside  in  the  same  town  or  city,  we  are  not  aware  of 
any  case  which  fixes  such  reasonable  time  within  more 
restricted  limits  than  the  close  of  business  hours  of  the 
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day  succeeding  that  on  which  payment  might  have 
been  first  legally  demanded. — Gough  vs.  Staats,  13 
Wend.,  p.  549;  Mohawk  Bank  vs.  Broderick,  id.,  p. 
133;  Rothschilds  vs.  Corney,  9  B.  &  C,  p.  888.  Al- 
though between  the  time  when  payment  may  first  be 
legally  demanded  and  the  expiration  of  the  reasonable 
time  within  which  payment  may  be  properly  demanded 
before  presumptive  dishonor,  the  check  may  be  actu- 
ally dishonored  by  refusal  to  pay  on  demand  being 
made;  yet,  to  charge  the  check  with  the  infirmity  of 
dishonor,  in  the  hands  of  a  party  to  whom  the  same  is 
transferred  for  a  valuable  consideration,  before  the 
expiration  of  the  reasonable  time  which  must  elapse 
before  presumptive  dishonor,  notice  of  the  fact  of  pre- 
vious actual  dishonor  must  be  brought  home  to  him, 
or  he  holds  it  free  from  taint  of  dishonor. 

'*  *  Actual  dishonor  may  take  place  at  any  moment 
after  the  paper  may  be  presented  and  demanded.  But 
this  dishonor,  accurately  speaking,  does  not  take  place, 
or  at  least  is  not  completed  merely  by  refusal  to  pay, 
unless  the  party  subsequently  taking  the  paper  had 
some  notice  or  knowledge  of  this  demand  and  refusal. 
If  the  paper  be  demanded  and  refused  within  that  pe- 
riod, before  the  termination  of  which  there  is  no  pre- 
sumption of  dishonor,  a  taker  at^r  such  demand  and 
within  that  period,  having  no  notice  or  knowledge  of 
the  demand  or  refusal,  cannot  be  afiTocted.' — 2  Pars,  on 
Notes  and  Bills,  p.  270. 

**  As  in  case  of  a  bill  drawn  payable  at  a  ftiture  day, 
if  it  be  presented  to  the  drawee  for  acceptance  before 
maturity,  and  acceptance  refused,  without  indorsement 
of  such  non-acceptance  on  the  bill;  if  the  party  so  pre- 
senting the  same  thereafter  indorse  and  deliver  it  be- 
fore maturity,  and  without  due  notice  to  the  drawer  of 
its  non-acceptance  to  another,  for  a  valuable  consider- 
ation, who  has  no  notice  or  knowledge  of  the  previous 
dishonor,  such  indorsee  takes  the  bill  relieved  of  the 
infirmity  of  dishonor  and  want  of  notice. — O'Keefe  vs. 
Dunn,  6  Taunton  R.,  p.  305;  Goodman  vs.  Harvey,  4 
Add.  &  El.,  p.  870.  And  so  in  case  of  a  promissory 
note  payable  on  demand.  Says  Chief  Justice  Parker, 
in  Field  vs.  Nickerson :  *  He  who  takes  for  a  valuable 
consideration  a  note  of  hand  negotiable  within  a  day  or 
two  after  it  is  signed,  would  not  be  subject  to  the  claims 
of  the  promisor  in  the  nature  of  a  set-ofi^,  on  the  prin- 
ciple that  the  note  was  overdue  when  indorsed,  because 
the  maker  gives  a  credit  to  the  note  for  a  reasonable 
time  after  it  is  signed;  and  if  he  should  pay  it  imme- 
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diately  after  it  is  signed,  leaving  the  note  assignable  in 
the  hands  of  the  promisee,  without  any  indorsement 
thereon,  he  '^ould  perhaps  be  holden  to  pay  it  again  to 
the  indorsee,  for  he  would  be  considered  as  promising 
to  pay  the  contents  to  any  assignee  who  should  within 
a  reasonable  time  make  demand  of  payment.' — 13 
Mass.,  p.  137." 

3 1 34.  The  apparent  maturity  of  a  bill  of  exchange,  Apparent 
payable  at  .sight  or  on  demand,  is:  Sliibioat 

1.  If  it  bears  interest,  one  year  after  its  date;  or,       "^^ 

2.  K  it  does  not  bear  interest,  ten  days  after  its 
date,  in  addition  to  the  time  which  would  suffice,  with 
ordinary  diligence,  to  forward  it  for  acceptance. 

3135.  The   apparent   maturity   of   a    promissory  Apparent 
note,  payable  at  sight  or  on  demand,  is:  of  note. 

1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its 
date. 

Note. — Subd,  1. — In  the  absence  of  this  provision,  it 
would  be  doubtful  whether  a  demand  note  bearing 
interest  has  any  "apparent  maturity,"  unless  it  was 
known  to  be  dishonored. — See  Merritt  vs.  Todd,  23 
N.  Y.,  p.  28;  Brooks  vs.  Mitchell,  9  M.  &  W.,  p.  15; 
"Wethey  vs.  Andrews,  3  Hill,  p.  582;  compare  Sice  vs. 
Cunningham,  1  Cow.,  p.  397;  Losee  vs.  Bunkiu,  7 
Johns.,  p.  70. 

i^bd.  2, — Loomis  vs.  Pulver,  9  Johns.,  p.  244;  Fur- 
man  vs.  Haskin,  2  Caines,  p.  369;  Carlton  vs.  Bailey, 
7  Foster,  p.  230. 

3136.  Where  a  promissory  note  is  payable  at  a  Same, 
certain  tinie  after  sight  or  demand,  such  time  is  to  be 
added  to  the  periods  mentioned  in  the  last  section. 

3137.  A  party  to  a  negotiable  instrument  may  Surrender 
require,  as  a.  condition  concurrent  to  its  payment  by  ™^J;^|iJJ 

Y^UXl  ofpm^mont 

1.  That  the  instrument  be  surrendered  to  him,  un- 
less it  is  lost  or  destroyed,  or  the  holder  has  other 
claims  upon  it;  or, 

44.— vol.  ii. 
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Samew  2.  If  the  holder  has  a  right  to  retain  the  instru- 

ment and  does  retain  it,  then  that  a  receipt  for  the 
amount  paid,  or  an  exoneration  of  the  party  paying, 
be  written  thereon;  or, 

8.  If  the  instrument  is  lost  or  destroyed,  then  that 
the  holder  give  to  him  a  bond,  executed  by  himself 
and  two  sufficient  sureties,  to  indemnify  him  against 
any  lawful  claim  thereon. 

Note. — Subd,  1. — "Instrument  to  be  surrendered  to 
him." — Wilder  vs.  Seelye,  8  Barb.,  p.  408;  Kanney  vs. 
Crowe,  1  Exch.,  p.  166;  Hansard  vs.  Robinson,  7  B.  & 
Cr.,  p.  90;  Smitli  vs.  Rockwell,  2  Hill,  p.  482.  Unless 
the  holder  has  other  claims  upon  it. — Hargous  vs. 
Lahens,  3.  Sandf.,  p.  213. 

Subd,  3. — See  Story  on  Notes,  Sec.  106.  It  would 
seem  that  if  the  instrument  be  destroyed  proof  of  the 
fact  should  excuse  the  holder  from  giving  the  bonds 
required  by  this  subdivision,  though  certainly  the  sub- 
division will  not  bear  this  construction,  if  the  party 
whose  duty  it  is  to  make  payment  requires  the  bond 
mentioned. — See  Des  Arts.  vs.  Leggett,  16  N.  Y.,  p. 
582.  Though  the  case  does  not  decide  these  points. — 
See  note  to  Sec.  2772. 


ARTICLE  V. 

DISHONOR  OV  NSOOTIABLE  INSTRUMENTS. 

Section  3141.  Dishonor,  what. 

3142.  Notice,  by  whom  given. 

3143.  Form  of  notice. 

3144.  Notice,  how  served. 

3145.  Notice,  how  served  after  indorser's  death. 

3146.  Notice  given  in  ignorance  of  death,  valid. 

3147.  Notice,  when  to  be  given. 

3148.  Notice  of  dishonor,  when  to  be  mailed. 

3149.  Notice,  how  given  by  agent. 

3150.  Additional  time  for  notice  by  indorser. 

3151.  Eifect  of  notice  of  dishonor. 

Dishonor,  3141.  A  negotiable  instrument  is  dishonored, 
when  it  is  either  not  paid,  or  not  accepted,  according 
to  its  tenor,  on  presentment  for  the  purpose,  or  with- 
out presentment,  where  that  is  excused. 
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Note. — Story  on  Bills,  Sec.  228;  Walker  vs.  Bank 
of  State  of  N.  Y.,  9  N.  Y.,  p.  582;  see  Mintum  vs. 
Piaher,  7  Cal.,  p.  573. 

3142.  Notice  of   the   dishonor  of  a    negotiable  Notice,  by 

*^  whom 

instrument  may  be  given:  ^i^®"* 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  to  the  instrument  who  might  be 
compelled  to  pay  it  to  the  holder,  and  who  would, 
upon  taking  it  up,  have  a  right  to  reimbursement 
from  the  party  to  whom  the  notice  is  given. 

Note. — It  is,  of  course,  a  general  principle  that 
notice  of  a  fact  cannot  be  given  before  the  fact  has 
occurred. — Griffin  vs.  Goff,  12  Johns.,  p.  422;  Jackson 
vs.  Bichards,  2  Gaines,  p.  343.  But  if  the  instrument 
has  actually  been  dishonored,  it  is  immaterial  whether 
the  party  giving  notice  knew  it  or  not. — Jennings  vs. 
Roberts,  4  El.  &  Bl.,  p.  615. 

8ubd.  1. — Notice  by  a  mere  stranger  is  of  no  effect. — 
Ghanoine  vs.  Fowler,  3  Wend.,  p.  173;  Stanton  vs. 
Blossom,  14  Mass.,  p.  116.  But  any  holder,  lawfully 
in  possession,  may  give  the  notice. — Bank  of  U.  S.  vs. 
Davis,  2  Hill,  p.  451;  Howard  vs.  Ives,  1  id.,  p.  263; 
Mead  vs.  Engs,  5  Gow.,  p.  303;  Ogden  vs.  Dobbin,  2 
Hall,  p.  112.  And  so  may  any  agent  of  the  holder. — 
Gole  vs.  Jessup,  10  N.  Y.,  p.  96;  Howe  vs.  Tipper,  13 
G.  B.,  p.  249;  Gillespie  vs.  Neville,  14  Gal.,  p.  408. 

Subd.  2. — Ghapman  vs.  Eeane,  3  Ad.  &  El.,  p.  193; 
see,  also,  Harrison  vs.  Kuscoe,  15  M.  &  W.,  p.  231; 
approving  Story  on  Bills,  Sec.  304.  It  is  not  necessaiy 
that  the  party  giving  the  notice  should  be  then  actually 
charged  with  notice. — See  id.;  Jennings  vs.  Roberts, 
4  El.  &  Bl.,  p.  615;  Ghapman  vs.  Keane,  8  Ad  &  El., 
p.  193. 

3143.  A  notice  of  dishonor  may  be  given  in  any  Form  of 

•^  "  "^     notice. 

form  which  describes  the  instrument  with  reasonable 
certainty,  and  substantially  informs  the  party  receiv- 
ing it  that  the  instrument  has  been  dishonored. 

Note. — "  Notice  of  dishonor  may  be  given  in  any 
form."  It  need  not  be  in  writing  (Butt  vs.  Hoge,  2 
Hilt.,  81;  Guyler  vs.  Stevens,  4  Wend.,  p.  566;  Wil- 
liams vs.  Bank  IT.  S.,  2  Peters,  p.  97;  Housego  vs. 
Gowne,  2  M.  &  W.,  p.  348;  Grosse  vs.  Smith,  1  M.  & 
Selw.,  p.  545),  and  may  be  quite  informal. — See  Miers 
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vs.  Brown,  11  M.  &  "W.,  p.  372;  Maxwell  vs.  Braine, 
10  Jur.  (N.  S.),  p.  777.    "  Which  describes  the  instru- 
ment with  reasonable  certainty.*'    Although  two  or 
more  instruments  are  in  existence,  exactly  correspond- 
ing to  the  description  given,  this  is  no  objection  to  the 
notice  (Hodges  vs.  Shuler,  22  N.  Y.,  p.  114;  Davenport 
vs.  Gilbert,  6  Bosw.,  p.  179);  unless  the  person  to  whom 
the  notice  is  given  is  thereby  misled.    No  error,  Which 
cannot  mislead,  will  vitiate  the  notice. — See  Bromage 
vs.  Vaughan,  9  Q.  B.,  p.  608;  Mellersh  vs.  Rippon,  7 
Exch.,  p.  578;  Stockman  vs.  Parr,  11  M.  &  W.,  p.  809. 
But  a  notice  not  stating  the  maker's  name  is  bad. — 
Home  Ins.  Co.  vs.  Green,  19  N.  Y.,  p.  518.    In  Solarte 
vs.  Palmer,  2  Clark  &  Fin.,  p.  93;  1  Bing.  N.  C,  p. 
194;   affirming  S.  C,  7  Bing.,  p.  530,  the  House  of 
Lords  held  a  notice  insufficient,  which  merely  stated 
that  a  bill  (describing  it)  had  been  put  into  the  hands 
of  the  attorney  giving  the  notice,  **  with  directions  to 
take  legal  mea^iures  for  the  recovery  thereof,  unless 
immediately  paid.''    The  Judges  in  that  case  declared 
tlieir  opinion  that  a  notice  must  allege  a  presentment 
as  well  as  non-payment,  and  must  also  state  that  the 
party  giving  the  notice  looks  to  the  party  receiving  it 
for  payment.    Following  this  decision,  it  was  held  that 
a  notice  was  insufficient,  if  it  merely  stated  that  the  hill 
was  **  due  and  unpaid ''  (Dole  vs.  Gold,  5  Barb.,'p.  490; 
Furze  vs.  Sharwood,  2  Q.  B.,  p.  388;    Phillips  vs. 
Gould,  8  Carr.  <&  P.,  p.  355),  or  "  not  paid,"  though 
accompanied  with  a  demand  of  payment. — Strange  vs. 
Price,  10  Ad.  &  El.,  p.  125;  Messenger  vs.  Southey,  1 
M.  &  G.)  p.  76.    But  the  Courts  soon  paused,  and 
began  to  qualify  and  limit  these  decisions^  openly  ex- 
pressing regret   that    they  had    ever   been   made. — 
Everard  vs.  Watson,  1  El.  &  Bl.,  p.  801;  Messenger 
vs.  Southey,  1  M.  <&  G.,  p.  76.    And  notices  that  a  bill 
was  "dishonored"  (Chard  vs.  Fox,  14  Q.  B.,  p.  200; 
King  vs.  Bickley,  2  Q.  B.,  p.  419;  Stocken  vs.  Collins, 
9   Carr.  &   P.,  p.    653),  "returned   with   charges" 
(Grugeon  vs.  Smith,  6  Ad.  &  £1.,  p.  499),  or  unpaid, 
"  amounting,  with  expenses,  to  "  so  much  (Everard  vs. 
Watson,  1  El.  &  Bl.,  p.  801),  were  held  valid.    So, 
also,  in  New  York,  "protested  for  non-payment"  is 
sufficient  in  a  notice.— Youngs  vs.  Lee,  12  N.  Y.,  p. 
661;  Cayuga  Bank  vs.  Warden,  1  id.,  p.  413;  Cook  vs. 
Litchfield,  9  id.,  p.  279.    In  Bayley  vs.  Porter,  14  M. 
&  W.,  p.  44,  all  the  expressions  of  opinion  in  Solarte 
vs.  Palmer,  not  absolutely  necessary  to  the  decision, 
were  disregarded,  and  a  notice  of  non-payment,  simply, 
was  held  sufficient.  And  this  doctrine  has  been  recently 
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established  by  the  unanimous  opinion  of  the  Judges  in 
the  Exchequer  Chamber. — Paul  vs.  Joel,  4  Hurlst.  & 
N.,  p.  355;  affirming  S.  C,  8  id.,  p.  455.  So,  in  op- 
position to  the  view  expressed  in  Solarte  vs.  Palmer,  it 
is  well  settled  that  it  is  not  necessary  to  add  that  the 
party  giving  the  notice  looks  to  the  party  receiving  it 
for  payment. — Bank  of  U.  S.  vs.  Cameal,  2  Peters,  p. 
553;  Butt  vs.  Hoge,  2  Hilt.,  p.  81;  King  vs.  Bickley,  2 
Q.  B.,  p.  419;  Cooke  vs.  French,  10  Ad.  &  El.,  p.  131; 
Cowles  vs.  Harts,  3  Conn.,  p.  516;  Shrieve  vs.  Duck- 
ham,  1  Littell,  p.  194;  Bank  of  Cape  Fear  vs.  Sewell, 

2  Hawks,  p.  560;  Warren  vs.  Gilman,  17  Me.  (5 
Shepl.),  p.  360.  As  to  sufficiency  of  notice,  etc. — See 
Stoughton  vs.  Swan,  4  Cal.,  p.  213;  Tevis  vs.  Wood,  5 
Cal.,  p.  393;  McFarland  vs.  Pico,  8  Cal.,  p.  626; 
Thompson  vs.  Williams,  14  Cal.,  p.  160;  Gillespie  vs. 
Neville,  14  Cal.,  p.  408;  Klockenbaum  vs.  Pierson,  16 
Cal.,  p.  375. 

3144.    A  notice  of  dishonor  may  be  given: 

1.  By  delivering  it  to  the  party  to  be  charged,  per-  Notice, 
sonally,  at  any  place;  or,  served. 

2.  By  delivering  it  to  some  person  of  discretion  at 
the  place  of  residence  or  business  of  such  party,  appa- 
rently acting  for  him;  or, 

8.  By  properly  folding  the  notice,  directing  it  to  the 
party  to  be  charged,  at  his  place  of  residence,  accord- 
ing to  the  best  information  that  the  person  giving  the 
notice  can  obtain,  depositing  it  in  the  Post  Office  most 
conveniently  accessible  from  the  place  where  the  pre- 
sentment was  made,  and  paying  the  postage  thereon. 

Note. — Subd,  1. — Hyslop  vs.  Jones,  3  McLean,  p. 
96;  see  Vance  vs.  Collins,  6  Cal.,  p.  435;  but  see  Subd. 

3  of  this  section. 

Subd.  2. — Story  on  Notes,  Sec.  312;  Mechanics  Bkg. 
Asso.  vs.  Place,  4  Buer,  p.  212;  see  Hunt  vs.  May  bee, 
7  N.  Y.T  p.  266;  Housego  vs.  Cowne,  2  M.  &  W.,  p. 
348. 

Subd,  3. — A  notice  wrongly  addressed,  when  due  dili- 
gence has  not  been  used  to  procure  the  correct  address, 
is  void. — Kandall  vs.  Smith,  34  Barb.,  p.  452;  Libby 
vs.  Adams,  32  id.,  p.  542;  see  Lawrence  vs.  Miller,  16 
N.  Y.,  p.  235.  But  where  due  diligence  in  obtaining 
information  has  been  used,  the  indorser  will  be  charged 
notwithstanding  notice  was  actually  sent  to  wrong  place 
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Notice, 
how  serred 
after 

indoner'B 
death. 


and  never  reached  him. — Garver  vs.  Downie,  33  Cal., 
p.  176.  Compare  this  subdivision  with  Vance  vs.  Col- 
lins, 6  Cal.,  p.  435. 

3145.  Tn  case  of  the  death  of  a  party  to  whom 
notice  of  dishonor  should  otherwise  be  given,  the 
notice  must  be  given  to  one  of  his  personal  repre- 
sentatives; or,  if  there  are  none,  then  to  any  member 
of  his  family  who  resided  with  him  at  his  death;  or, 
if  there  is  none,  then  it  must  be  mailed  to  his  last 
place  of  residence,  as  prescribed  by  Subdivision  3  of 
the  last  section. 

Note. — Modified  from  Story  on  Notes,  Sec.  310,  in 
which  it  is  said  that  notice  should  be  left  at  the  domi- 
cile of  the  deceased.  This  would  often  fail  to  reach  his 
representatives;  more  often  than  under  the  rule  above 
given .  As  to  giving  notice  to  one  of  decedent's  perEonal 
representatives,  see  Oriental  Bank  vs.  Blake,  22  Pick., 
p.  206. 

Notice  3146.     A  notice  of  dishonor  sent  to  a  party  after 

Ignorance     his  death,  but  in  isrnorance  thereof,  and  in  ffood  &ith, 

of  death,  JO  >  &  > 

▼aUd.         ig  valid. 


Notice,  3 1 47.    Notice  of  dishonor,  when  given  by  the  holder 

when  to  be  , 

given.  of  an  instrument  or  his  agent,  otherwise  than  by  mail, 
must  be  given  on  the  day  of  dishonor,  or  on  the  next 
business  day  thereafter. 

Note. — "Notice  must  be  given  on  the  day  of  dis- 
honor.'* Notice  may  be  given  immediately  upon  refu- 
sal of  payment. — Hine  vs.  Allely,  4  B.  &  Ad.,  p.  624; 
Burbridge  vs.  Manners,  3  Camp.,  p.  193;  Bussard  vs. 
Levering,  6  Wheat.,  p.  102;  McFarland  vs.  Pico,  8 
Cal.,  p.  626.  "Or  on  the  next  business  day  there- 
after." This  will  suffice. — Farmers'  Bank  of  Bridge- 
port vs.  Vail,  21  N.  Y.,  p.  485;  Howard  vs.  Ives,  1 
Hill,  p.  263;  Cuyler  vs.  Stevens,  4  Wend.,  p.  566; 
Willliams  vs.  Smith,  2  B.  &  Aid.,  p.  496.  But  a  later 
day  will  not  do. — Sewall  vs.  Russell,  3  Wend.,  p.  276; 
see  McFarland  vs.  Pico,  8  Cal.,  p.  626;  Keycs  vs.  Fen- 
stermaker,  24  Cal.,  p.  329.  Where  a  note  fell  due  on 
the  fourth  of  July  (not  then  a  non-judicial  day),  it  was 
held  that  notice  of  nonpayment  on  the  third  was  pre- 
mature and  ineffectual  to  charge  the  indorser. — Tooth- 
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aker  vs.  Cornwall,  3  Cal.,  p.  144.  Where  much  time 
interveDes  between  demand  and  notice,  the  question 
arises  whether  the  delay  has  not  released  the  indorser. — 
Thompson  vs.  Williams,  14  Cal.,  p.  160.  It  has  been 
held  that  when  a  note  is  dishonored  upon  demand, 
notice  must  be  given  to  the  indorser  within  the  same 
time  which  is  required  in  the  case  of  a  note  or  bill 
made  payable  at  a  particular  day. — Keyes  vs.  Fenster- 
maker,  24  Cal.,  p.  329. 

3148.     When  notice  of  dishonor  is  ffiven  by  mail,  Notice  of 

o  *J  '    dishonor, 

it  must  be  deposited  in  the  Post  Office  in  time  for  the  ^aUei^ 
first  mail  which  closes  after  noon  of  the  first  business 
day  succeeding  the  dishonor,  and  which  leaves  the 
place  where  the  instrument  was  dishonored,  for  the 
place  to  which  the  notice  should  be  sent. 

Note. — There  is  no  doubt  that  the  notice  may  be 
sent  by  mail  on  the  day  after  dishonor  (Farmers*  Bank 
of  Bridgeport  vs.  Vail,  21  N.  Y.,  p.  485);  and  it  may 
be  deemed  to  be  settled  that  notice  maybe  sent  by  any 
mail  leaving  on  that  day. — Goodman  vs.  Norton,  17 
Me.,  p.  381;  Howard  vs.  Ives,  1  Hill,  p.  263;  Whitwell 
vs.  Johnson,  17  Mass.,  p.  449:  see  Housatonic  Bank  vs. 
Laflin,  5  Cush.,  p.  546.  But  beyond  this  point  there  is 
great  diversity  of  opinion.  Thus,  it  has  been  held  on 
,  the  one  hand  that  notice  must  be  sent  by  the  second 

day's  mail,  though  the  last  mail  closes  at  lOK  a.  m. 
(U.  S.  vs.  Barker,  12  Wheat.,  p.  559),  9  a.  m.  (Lawson 
vs.  Farmers'  Bank,  1  Ohio  St.,  p.  206),  and  even  earlier 
(Beckwith  vs.  Smith,  22  Me.,  p.  125;  see  Stephenson 
vs.  Dickson,  24  Penn.  St.,  p.  148);  while  on  the  other 
hand  5  A.  M.  (West  vs.  Brown,  6  Ohio  St.,  p.  542),  6 
A.  M.  (Chick  vs.  Pillsbury,  24  Me.,  p.  458),  and  even 
9K  A.  M.  (see  Hawkes  vs.  Salter,  4  Bing.,  p.  715;  Bur- 
gess vs.  Vreeland,  4  N.  J.,  p.  71),  have  been  consid- 
ered earlier  hours  than  the  holder  was  bound  to  send 
notice  by.  It  is  of  more  importance  to  have  a  definite 
rule  than  that  it  should  be,  abstractly  considered,  the 
most  just  which  could  be  devised. 

3140.     When  the  holder  of  a  negotiable  instrument,  Notice, 

how  given 

at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  by  agent 
owner,  it  is  sufficient  for  him  to  give  notice  to  his  prin- 
cipal in  the  same  manner  as  to  an  indorser,  and  his 
principal  may  give  notice  to  any  other  party  to  be 
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charged,  as  if  he  were  himself  an  indorser.  And  if 
an  agent  of  the  owner  employs  a  sub-agent,  it  is  suffi- 
cient for  each  successive  agent  or  sub-agent  to  give 
notice  in  like  manner  to  his  own  principal. 

Note. — Story  on  Notes,  Sec.  326;  West  River  Bank 
vs.  Taylor,  7  Bos'w.,  p.  466;  Howard  vs.  Ives,  1  Hill, 
p.  263;  Ogden  vs.  Dobbin,  2  Hall,  p.  112;  Mead  vs. 
Engs,  5  Cow.,  p.  303;  Farmers'  Bank  of  Bridgeport 
vs.  Vail,  21  N.  Y.,  p.  485;  Bray  vs.  Hadwen,  5  M.  & 
Selw.,  p.  68;  Firth  vs.  Thrush,  8  B.  &  C,  p.  387.  As 
to  sub-agents,  see  Clode  vs.  Bayley,  12  M.  &  W.,  p.  51. 

3150.  Every  party  to  a  negotiable  instrument, 
receiving  notice  of  its  dishonor,  has  the  like  time 
thereafter  to  give  similar  notice  to  prior  parties  as  the 
original  holder  had  after  its  dishonor.  But  this  addi- 
tional time  is  available  only  to  the  particular  party 
entitled  thereto. 

Note. — Story  on  Notes,  Sec.  331;  6  East,  p.  3;  1 
Hill,  p.  263;  21  N.  Y.,  p.  485;  13  C.  B.,  p.  249;  see  15 
M.  &  W.,  p.  231. 

3151.  A  notice  of  the  dishonor  of  a  negotiable 
instrument,  if  valid  in  favor  of  the  party  giving  it, 
inures  to  the  benefit  of  all  other  parties  thereto  whose 
right  to  give  the  like  notice  has  not  then  been  lost. 

Note. — Harrison  vs.  Ruscoe,  15  M.  &  W.,  p.  231; 
Mead  vs.  Engs,  5  Cow.,  p.  303;  Stafford  vs.  Yates,  18 
Johns.,  p.  327;  Lysaght  vs.  Bryant,  9  G.  B.,  p.  46. 


4RTICLE  VI. 


EXCUSE  or  PRESENTMENT  AND  NOTICE. 

Section  3155.  Notice  of  dishonor,  when  excused. 

8156.  Presentment  and  notice,  when  excused. 

3157.  Same. 

3158.  Delay,  when  excused. 

3159.  Waiver  of  presentment  and  notice. 
8160.  Waiver  of  protest. 

3155.    Notice  of  dishonor  is  excused: 

1.  When  the  party  by  whom  it  should  be  given  can- 
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not,  with  reasonable  diligence,  ascertain  either  the  Notice  of 

'  .  &  >  diflhonor, 

place  of  residence   or  business  of  the    party  to  be  jjj.^^ 
charged;  or, 

2.  When  there  is  no  Post  Office  communication  be- 
tween the  town  of  the  party  by  whom  the  notice 
should  be  given  and  the  town  in  which  the  place  of 
residence  or  business  of  the  party  to  be  charged  is 
situated;  or, 

8.  When  the  party  to  be  charged  is  the  same  per- 
son who  dishonors  the  instrument;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled 
thereto. 

Note. — The  provisions  of  Sec.  3131  require  the  pre- 
sentment  to  be  made  in  certain  cases  to  a  Notary  Pub- 
lic; therefore,  there  is  no  need  of  a  section  excusing 
/  the  presentment  of  a  negotiable  instrument. 

Subd,  3.— Gaunt  vs.  Thompson,  7  C.  B.,  p.  400.  In 
that  case,  the  indorser  was  executor  of  the  maker,  and 
the  note  was  presented  to  him  and  payment  thereof 
refused  by  him.  Compare,  however,  Magruder  vs. 
Union  Bank,  3  Peters,  p.  87;  7  id.,  p.  287;  Juniata 
Bank  vs.  Hale,  16  Serg.  &  R.,  p.  157. 

Subd.  4.— Conkling  vs.  King,  10  N.  Y.,  p.  446;  Min- 
tum  vs.  Pisher,  7  Cal.,  p.  573.  But  a  declaration  by 
an  indorser  to  a  disinterested  third  person  "  that  the 
fact  of  notice  not  having  been  given  at  proper  time 
would  make  no  difference  with  him — ^he  would  do  what 
was  right,"  was  held  not  to  be  a  sufficient  waiver  of 
presentment  and  notice  to  fix  the  liability  to  the 
indorser. — Olendorf  vs.  Swartz,  5  Cal.,  p.  480. 

3156.  Presentment  and  notice  are  excused  as  to  Preeent- 
any  party  to  a  negotiable  instrument  who  informs  the  notice, 
holder,  within  ten  days  before  its  maturity,  that  it  will  eatou8«d, 
be  dishonored. 

NoTB.— **  Within  ten  day«."— No  term  has  hereto- 
fore been  fixed  by  law.  Information  "  that  it  will  be 
dishonored." — See  Spencer  vs.  Harvey,  17  Wend.,  p. 
489;  Leffingwell  vs.  White,  1  Johns.  Cas.,  p.  99. 

» 

3157.  K,  before  or  after  the  maturity  of  an  instru-  sam«. 
ment,  an  indorser  has  received  full  security  for  the 

/        45 — ^vol.  ii. 
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amount  thereof,  or  the  maker  has  assigned  all  his  estate 
to  him  as  such  security,  presentment  and  notice  to  him 
are  excused. 

Note. — Mechanics'  Bank  vs.  Griswold,  7  Wend.,  p. 
165;  Corney  vs.  Da  Costa,  1  Esp.,  p.  302;  limited  in 
Seacord  vs.  Miller,  13  N.  Y.,  p.  55.  This  rule  is 
founded  upon  the  same  principle  as  the  series  of  cases 
that  were  overthrown  in  Hall  vs.  Newcomb,  7  Hill,  p. 
416.  In  Connecticut  it  has  been  held  that  no  transac- 
tions between  the  maker  and  indorser  of  a  negotiable 
instrument  waive  or  excuse  notice  of  dishonor  to  the 
latter,  unless  they  so  agree. — Holland  vs.  Turner,  10 
Conn.,  pp.  308,  317.  It  would,  perhaps,  have  been 
better  had  the  Connecticut  rule  been  adopted  rather 
than  the  one  in  this  section,  which  follows  the  New 
York  decisions.  If  the  maker  intends  that  the  indorser 
shall  waive  notice,  he  would  naturally  so  stipulate  with 
him,  or  he  would  give  the  security  to  the  holder  out- 
right. See,  also.  Van  Norden  vs.  Buckley,  5  Cal.,  p. 
283;  and  also  Olendorf  vs.  Swartz,  5  Cal.,  p.  480. 

Delay,  3168.     Delay  in  presentment,  or  in  giving  notice 

excused.  of  dishonor,  is  excused  when  caused  by  circumstances 
which  the  party  delaying  could  not  have  avoided  by 
the  exercise  of  reasonable  care  and  diligence. 

Note. — The  rule  heretofore  has  been  liberal. — Story 
on  Bills,  Sec.  234;  Story  on  Notes,  Sec.  356;  Firth  vs. 
Thrush,  8  B.  &  C,  p.  387;  Baldwin  vs.  Bicliardson,  1 
id.,  p.  245;  Bateman  vs.  Joseph,  12  East.,  p.  438;  2 
Camp.,  p.  461.  Other  excuses  are  mentioned  (Stoiy  on 
Notes,  Sec.  357),  but  it  is  doubtful  whether  they  are 
allowed  in  this  State.  It  is  to  be  borne  in  mind  that 
an  excuse  for  delay  will  not  justify  a  perpetual  omission 
of  notice. — Beale  vs.  Parrish,  20  N.  Y.,  p.  407;  see 
Bitchie  vs.  Bradshaw,  5  Cal.,  p.  228;  Keyes  vs.  Fen- 
stermaker,  24  Cal.,  p.  329;  see,  also,  Jerome  vs.  Steb- 
bins,  14  Cal.,  p.  457;  Thompson  vs.  Williams,  14  Cal., 
p.  160. 

Waiver  of        3159.     A  waiver  of  presentment  waives  notice  of 
meat  and     dishonor  also,  unless  the  contrary  is  expressly  stipu- 
lated; but  a  waiver  of  notice  does  not  waive  present- 
ment. 

Note.— Buchanan  vs.  Marshall,  22  Vt.,  p.  661 ;  Burn- 
ham  vs.  Webdlter,  17  Me.,  p.  50;  see,  however,  Matthey 
vs.  Galley  &  David,  4  Cal.,  p.  62;  see,  also,  Mills  vs. 
Beard,  19  Cal.,  p.  158. 
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3160.    A  waiver  of  protest  on  any  negotiable  in-  WaWorof 
strument  other  than  a  foreign  bill  of  exchange  waives 
presentment  and  notice. 

Note.— Coddington  vs.  Davis,  1  N.  Y.,  p.  186;  3 
Ben.,  p.  16. 


AETICLE  VII. 

EXTINCTION  OP  NEGOTIABLE  INSTRUMENTS. 

Section  3164.  Obligation  of  party,  when  extinguished. 
3165.  Revival  of  obligation. 

8164.     The  obligation  of  a  party  to  a  negotiable  obligation 
instrument  is  extinguished:  T-^^^-^^'a 

^  tinguisned. 

1.  In  like  manner  with  that  of  parties  to  contracts 
in  general;  or, 

2.  By  payment  of  the  amount  due  upon  the  instru- 
ment, at  or  after  its  maturity,  in  good  faith  and  in  the 
ordinary  course  of  business,  to  any  person  having  actual 
possession  thereof,  and  entitled  by  its  terms  to  pay- 
ment. 

Note.— See  Sees.  3123  and  3124,  and  notes.  By  the 
commercial  law,  as  recognized  in  England,  a  simple 
agreement  to  waive  the  debt  created  by  a  negotiable 
instrument,  although  without  a  new  consideration  or 
a  seal,  discharges  the  debtor. — Foster  vs.  Dawber,  6 
Exch.,  p.  839;  Byles  on  Bills  (5  ed.),  p.  145.  This 
rule  has  been  either  overlooked  or  overruled  in  New 
York. — See  Seymour  vs.  Mintum,  17  Johns.,  p.  169; 
Crawford  vs.  Mills,  13  id.,  p.  87;  Smith  vs.  Bartholo- 
mew, 1  Mete.,  p.  276;  Ruggles  vs.  Patten,  8  Mass.,  p. 
480.  Assignment  of  a  not©  to  maker  amounts  to  pay- 
ment, etc. — See  Gordon  vs.  Wansey,  21  Cal.,  p.  77;  see, 
also,  Morrill  vs.  Morrill,  26  Cal.,  p.  288.  The  surren- 
der of  a  note  is  primary  evidence  of  its  payment. — 
Smith  vs.  Harper,  5  Cal.,  p.  329.  But  a  surrender  by 
mistake,  under  supposition  that  it  is  fully  paid,  yet  if 
not  fully  paid  the  party  is  liable  for  the  balance  due. — 
Banks  vs.  Marshall,  23  Cal.,  p.  223;  see,  further,  Hook 
vs.  White,  36  Cal.,  p.  299. 

3165.    If,  after  its  extinction,  a  negotiable  instru-  Revival  of 

obligation. 


ment  comes  into  the  possession  of  an  indorsee  in  due 
course,  the  obligation  thereof  revives  in  his  feivor. 


Qg^ 
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Note.— Manhiattan  Co.  ts.  Reynolds,  2  Hill,  p.  140; 
but  see  Elgin  vs.  Hill,  27  Cal.,  p.  372;  Gordon  va. 
Wansey,  21  Cal.,  p.  77;  Folsom  vs.  Bartlett,  2  Cal., 
p.  163;  Vinton  vs.  Crowe,  4  Cal.,  p.  309;  Coye  vs. 
Palmer,  16  Cal.,  p.  158;  Hay  ward  vs.  Stearns,  39  Cal., 
p.  58;  Fuller  vs.  Hutchings,  10  Cal.,  p.  523;  see,  how- 
ever. Sec.  440  of  Code  of  Civil  Procedure. 


CHAPTER  n. 

BILLS   OF  EXCHANGE. 

Abticle   I.  Form  and  Interpretation. 
II.  Datb  of  Grace. 

III.  Presentment  fob  Acceptance. 

IV.  Acceptance. 

V.  Acceptance  or  Payment  foj  Honok. 
VI.  Presentment  for  Payment. 
VII.  Excuse  of  Presentment  and  Kotick. 
VIII.  Foreign  Bills. 


ARTICLE  I. 

FORM  AND  interpretation  OF  A  BILL. 

Section  3171.  Bill  of  exchange,  what. 

3172.  Drawee,  in  case  of  need. 

3173.  Bill  in  parts  of  a  set. 

3174.  When  must  be  in  a  set. 

3175.  Presentment,  etc.,  of  part  of  set. 

3176.  Bill,  where  payable. 

3177.  Rights  and  obligations  of  drawer. 

Bill  of  3171.     A  bill  of  exchange  is  an  instrument,  nego- 

what,     *    tiable  in  form,  by  which  one,  who  is  called  the  drawer, 

requests  another,  called  the  drawee,  to  pay  a  specified 

sum  of  money. 

Note. — A  bill  of  exchange  is  a  written  order  for  the 
payment  of  money. — 1  Parsons  on  Notes  and  Bills,  p. 
52.  A  bill  of  exchange,  popularly  termed  a  draft,  is 
written  in  the  form  of  an  open  letter,  directing  the 
person  to  whom  it  is  addressed  to  pay  the  sum  of 
money  therein  specified  to  a  third  person  on  account  of 
the  writer  or  person  by  whom  it  is  drawn. — ^Edwards 
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on  Billg  and  Notes,  p.  41;  Chitty  on  Bills,  pp.  130, 164; 
Morris  vs.  Lea,  Ld.  Kaymond,  p.  1397;  2  Black.  Com., 
p.  466;  Story  on  Bills  of  Exchange,  Sec.  3.  The  inser- 
tion of  the  word  "  please  "  does  not  alter  the  character 
of  the  instrument. — Wheatley  vs.  Strobe,  12  Cal.,  p. 
02.  For  the  distinction  between  a  bill  of  exchange  and 
a  promissory  note,  see  note  to  Sec.  3244. 

3172.     A  bill  of  exchange  may  give  the  name  of  Drawee,  in 
any  person  in  addition  to  the  drawae,  to  be  resorted  to  »««^ 
in  case  of  need. 

Note. — This  is  a  more  common  practice  in  France 
than  in  either  England  or  America.  But  a  bill  so 
drawn  is  valid  under  the  law  of  either  country.  The 
usual  formula  is:  **In  case  of  need  apply  to  Messrs. 

,  at .'*    Says  Mr.  Story:  "  Such  a  direction  of 

a  bill  in  effect  points  out  one  or  more  persons,  who 
in  caSe  of  a  refusal,  or  failure  of  the  drawee,  are  to  be 
applied  to,  that  they  may  honor  and  pay  the  bill  in  the 
nature  of  acceptors  for  honor — supra  protest;  and 
under  such  circumstances  the  holder  is  bound  to  apply 
to  the  party  or  parties  so  addressed,  and  they  may 
accept  and  pay,  and  the  drawer  will  be  responsible  to 
the  party  or  parties  so  paying  the  bill  for  the  full 
amount." — Story  on  Bills  of  Exchange,  Sec.  65;  Chitty 
on  Bills,  p.  188;  Pardessus  Droit.  Comm.,  Tom.  2,  Arts. 
341,  384,  385;  see  Sec.  3188. 

3173.     A  bill  of  exchange  may  be  drawn  in  any  Biuinpapu 
xiumber  of  parts,  each  part  stating  the  existence  of  the 
others,  and  all  forming  one  set. 

Note. — Of  inland  bills  usually  but  one  copy  is  made, 
but  of  foreign  bills  there  are  usually  three  copies  made, 
which,  together,  make  what  is  commonly  called  a  set 
of  exchange.  The  object  of  making  three  copies  is  to 
guard  against  loss,  and  to  increase  the  chances  of  the 
bill  reaching  the  party  in  whose  favor  it  is  drawn. 
Each  copy  of  the  set  must  state  the  existence  of  the 
other  copies,  so  that  the  drawer  may  not  be  held  by  an 
innocent  purchaser  of  one  copy  without  notice  that 
another  existed. — 1  Parsons  on  Bills  and  Notes,  p.  59; 
Straker  vs.  Graham,  4  M.  &  W.,  p.  721;  Wright  vs. 
McFall,  6  La.  Ann.,  p.  120;  3  Kent's  Com.,  p.  109; 
Wells  vs.  Whitehead,  15  Wend.,  p.  527;  Edwards  on 
Notes  and  Bills,  p.  161;  Story  on  Bills  of  Exchange, 
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Sec.  66.  An  inland  bill  of  exchange  is  one  drawn  and 
payable  within  this  State;  all  others  are  foreign. — ^This 
Code,  Sec.  8224. 

When  must      3174.    An  agreement  to  draw  a  bill  of  exchange 

be  m  a  set  ^  ^       ^ 

binds  the  drawer  to  execute  it  in  three  parts,  if  the 
other  party  to  the  agreement  desires  it. 

Note. — Story  on  Bills  of  Exchange,  Sec.  66;  Chitty 
on  Bills,  p.  175. 

Present^  3175.    Presentment,  acceptance,  or  payment,  of  a 

Mt^^  °^     single  part  in  a  set  of  a  bill  of  exchange,  is  sufficient 
for  the  whole. 

Note. — 1  Pars,  on  Bills  and  Notes,  p.  60;  Dehers 
vs.  Harriot,  1  Show.,  p.  163. 

Bill, where        3176.     A  bill  of  cxchanffc  is  payable:' 

payable. ,  .  *  . 

1.  At  the  place  where,  by  its  terms,  it  is  made  pay- 
able; or, 
U     ^  l^      2.  If  it  specifies  no  place  of  payment,  then  at  the 
ill    ^    '      place  to  which  it  is  addi'essed;  or, 

3.  If  it  is  not  addressed  to  any  place,  then  at  the 
place  of  residence  or  business  of  the  drawee,  or  wher- 
ever he  may  be  found;  or, 

4.  K  this  cannot  be  done,  then  at  the  office  of  any 
Notary  Public  in  the  State. 

Note.— Compare  with  Seca.  3131  and  3186;  see  note 
to  Sec.  3131;  Story  on  Bills  of  Exchange,  Sec.  48;  1 
Parsons  on  Notes  and  Bills,  pp.  421-442;  Edwards  on 
Bills,  p.  399. 

Riffhtsand       3177.     The  rijsrhts  and  oblijo^ations  of  the  drawer  of 

obfigationa         ,  .         ^ 

of  drawer,    a  bill  of  exchange  are  the  same  as  those  of  the  first 
indorser  of  any  other  negotiable  instrument. 


ARTICLE    II. 

DAYS  OF  OB  ACE. 

Section  3181.  Days  of  grace. 

Swl^^  3181.     Days  of  grace  are  not  allowed. 
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Note.— Sec.  1  of  the  Act  of  April  2d,  1851  (Statutes 
1851,  p.  523),  among  other  things,  provided  that  "  three 
days,  commonly  called  grace,  shall  be  allowed,  except 
on  sight  bills  or  drafts.*'  To  avoid  all  the  intricate 
questions  arising  out  of  such  a  provision,  and  to  that 
extent  to  abrogate  a  rule  of  the  law  merchant,  Sec. 
8181  was  inserted  in  the  Code.  The  Commissioners  in 
this  respect  followed  the  French  Code  of  Commerce, 
Arts.  135  and  187,  and  leaves  the  parties  "  to  fix  the 
day  of  payment  without  any  reference  to  a  rule  couched 
in  words  that  have  now  legitimately  only  a  historical 
meaning."— Edwards  on  Bills,  p.  517.  As  the  allow- 
ance or  non-allowance  of  days  of  grace  is  determined 
by  the  law  o(  the  place  where  the  bill  is  payable,  it  will 
follow  after  the  Code  takes  effect  that  a  bill  of  exchange 
drawn  in  London  upon  San  Francisco  will  not  be  enti- 
tled to  days  of  grace,  while  a  bill  drawn  in  San  Fran- 
cisco upon  London  would  be  entitled  to  days  of  grace. 
Story  on  Bills  of  Exchange,  Sec.  334;  Chitty  on  Bills, 
p.  409;  Kyd  on  Bills,  p.  9;  Story  on  Promissory  Notes, 
Sees.  216,  247;  Edwards  on  Bills,  p.  518;  see  Sec.  8247, 
which  makes  this  section  applicable  to  promissory 
notes. 


ARTICLE  III. 

PBESENTMENT  FOB  ACCEPTANCE. 

SEcnoK  8185.  When  a  bill  may  be  presented. 

8186.  Presentment,  how  made. 

8187.  Presentment  to  joint  drawees. 

8188.  When  presentment  to  be  made  to  drawee  in  case  of 

need. 

8189.  Presentment,  when  must  be  made. 

3185.    At  anytime  before  a  bill  of  exchau^e  is  whenaMu 

"  ^  may  bo 

payable,  the  holder  may  present  it  to  the  drawee  for  presented, 
acceptance,  and  if  acceptance  is  refused,  the  bill  is 
dishonored. 

Note. — At  any  time  before  the  bill  is  payable. — 
Story  on  Bills  of  Exchanj^,  Sec.  231;  Montgomery 
Co.  Bank  vs.  Albany  City  Bank,  8  Barb.,  p.  896.  The 
bill  is  dishonored.  This  is  so,  even  though  present- 
ment for  acceptance  was  not  necessary,  as  in  case  of  a 
bill  payable  four  months  after  its  date. — Walker  vs. 
The  Bank  of  N.  Y.,  9  N.  Y.  p.  582;  13  Barb.,  p.  686; 
O'Keefe  vs.  Dunn,  6  Taunt.,  p.  305. 
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Present- 
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made. 
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Preeent- 
mentto 
joint 
drawees. 


3186.  Presentment  for  acceptance  must  be  made 
in  the  following  manner,  as  nearly  as  by  reasonable 
diligence  it  is  practicable: 

1.  The  bill  must  be  presented  by  the  holder; 

2.  It  must  be  presented  on  a  business  day,  and 
within  reasonable  hours; 

8.  It  must  be  presented  to  the  drawee,  if  he  can  be 
found  within  the  State;  and  if  not,  then  at  his  place 
of  residence  or  business,  if  within  the  State,  to  any 
person  of  discretion  therein;  and  if  he  has  no  such 
place  of  residence  or  business,  or  there  is  no  person  of 
discretion  therein,  then  to  any  Notary  Public  in  the 
State;  and, 

4.  K  the  drawee  requests  it,  the  bill  must  be  left 
with  him  until  the  same  hour  of  the  next  day,  to 
which  time  he  may  postpone  his  acceptance  or  refiisal. 

Note.— Compare  with  Sees.  8131  and  3176. 

Subd.  1. — Tlie  bill  must  be  presented  by  the  holder, 
or  what  is  in  law  the  same  thinji^,  by  his  authorized 
agent. — Story  on  Bills  of  Exchange,  Sec.  229;  Chitty 
on  ^ills,  p.  300;  Parsons  on  Notes  and  Bills,  p.  339. 
If  not  presented  by  the  holder  or  his  agent,  the  acceptor 
is  not  bound  to  accept  it,  but  if  he  docs  he  is  bound 
by  the  acceptance. — Id, 

J9ubd,  2.— Stoiy  on  Bills  of  Exchange,  Sec.  233; 
Bay  ley  on  Bills,  p.  248;  Chitty  on  Bills,  pp.  403,  410, 
411;  1  Parsons  on  Notes  and  Bills,  pp.  346,  347. 

Subd.  3. — The  clause  providing  for  presentation  to  a 
Notary  is  new.  Upon  the  other  points  involved  in  the 
subdivision  see  Story  on  Bills  of  Exchange,  Sec.  299; 
Chitty  on  Bills,  p.  301;  1  Parsons  on  Notes  and  Bills, 
p.  349;  Cheek  vs.  Roper,  6  Esp.,  p.  176. 

Subd,  4. — A  drawee  may  demand  a  delay  of  twenty- 
four  hours,  to  inspect  his  accounts  with  the  drawer  and 
to  determine  whether  he  will  accept  the  bill  or  refuse 
acceptance. — 1  Parsons  on  Notes  and  Bills,  p.  348; 
Ingram  vs.  Foster,  2  J.  P.  Smith,  p.  242;  Bellasis  vs. 
Hester,  1  Ld.  Raymond,  p.  280;  see,  also,  Subd.  3  of 
Sec.  3195. 

3187.  Presentment  for  acceptance  to  one  of  sev- 
eral joint  drawees,  and  refusal  by  him,  dispenses  with 
presentment  to  the  others. 
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Note. — This  question  has  been  considered  very  doubt- 
fUl  (Story  on  Bills,  Sec.  229),  but  is  decided  in  effect  by 
the  case  of  Carman  vs.  Pultz,  21  N.  Y.,  p.  531;  see, 
also,  1  Parsons  on  Notes  and  Bills,  pp.  349, 135. 

3188.    A  bill  of  exchange  which  specifies  a  drawee  when  pre- 

o  ^  BODtment 

in  case  of  need,  must  be  presented  to  him  for  accept-  ^  drawee* 
ance  or  payment,  as  the  case  may  be,  before  it  can  be  n^iS?*  °' 
treated  as  dishonored. 

« 

Note. — See  Sec.  3172,  and  note;  Story  on  Bills  of 
Exchange,  Sees.  229,  63,  219;  Chitty  on  Bills,  p.  301. 

3180.    When  a  bill  of  exchange  is  payable  at  a  Prestot- 

°  '^   **  mentiwhen 

specified  time  after  sight,  the  drawer  and  indorsers  ™JJgJ*® 
are  exonerated  if  it  is  not  presented  for  acceptance 
within  ten  days  after  the  time  which  would  suffice, 
with  ordinary  diligence,  to  forward  it  for  acceptance, 
unless  prei^entment  is  excused. 

Note. — Before  the  Code,  the  only  rule  established 
was,  that  "due  diligence"  must  be  used. — Wethey  vs. 
Andrews,  3  Hill,  p.  582;  Smith  vs.  James,  20  Wend., 
p.  192;  Bobinson  vs.  Ames,  20  Johns.,  p.  146.  But  this 
was  too  indefinite. 


ARTICLB  IV. 

ACCEPTANCE. 

Section  8193.  Acceptance,  how  made. 

3194.  Holder  entitled  to  acceptance  on  face  of  bill. 

3195.  What  acceptance  sufficient  with  consent  of  holder. 

3196.  Acceptance  by  separate  instrument. 

3197.  Promise  to  accept,  when  equivalent  to  acceptance. 
3196.  Cancellation  of  acceptance. 

3199.  What  is  admitted  by  acceptance. 

3103.    An  acceptance  of  a  bill  must  be  made  in  Aceopt- 

ance,  how 

writing,  by  the  drawee  or  by  an  acceptor  for  honor,  m»de. 
and  may  be  made  by  the  acceptor  writing  his  name 
across  the  face  of  the  bill,  with  or  without  other  words. 

Note. — The  acceptance  must  be  in  writing. — Wheat- 
ley  vs.  Strobe,  12  Cal.,  p.  92.    No  one  but  the  drawee, 
or  an  acceptor  for  honor,  can  accept  a  bill. — Walker 
46— vol,  ii. 
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V8.  Bank  of  Stale  of  N.  Y.,  9  N.  Y.,  p.  582;  13  Barb*, 
p.  636;  Davis  vs.  Clark,  1  Carr.  &  K.,  p.  177.  An 
acceptance  by  any  other  person,  with  the  assent  of  the 
holder,  transforms  it  into  a  promissory  note. — Peto  vs. 
Seynolds,  9  Exch.,  p.  410.  An  acceptance  by  an  agent 
is  valid,  for  the  act  of  the  agent  duly  authorized  is  the 
act  of  the  principal. — See  Sees.  2304  and  2305.  In  the 
absence  of  statutory  regulations  the  acceptance  might 
be  either  verbal  or  in  writing. — Story  on  Bills  of  Ex- 
change, Sec.  242;  Bayley  on  Bills,  p.  174;  Chitty  on 
Bills,  p.  316;  3  Kent's  Comm.,  p.  83.  The"  French  law 
requires  every  acceptance  to  be  in  writing. — Code  de 
Commerce,  Art.  122.  And  the  English  Statute  of  1 
and  2  Geo.  IV,  Chap.  78,  Sec.  2,  requires  every  accept- 
ance of  an  inland  bill  to  be  in  writing.  The  acceptance 
should  be  on  the  bill  itself,  but  it  may  be  on  another 
paper. — Story  on  Bills  of  Exchange,  Sec.  242;  Bayley 
on  Bills,  p.  174;  Chitty  on  Bills,  p.  316;  Crutchly  vs. 
Mann,  5  Taunt.,  p.  529;  Clark  vs.  Cock.  4  East,  p.  71. 
However,  the  holder  has  a  right  to  insist  that  it  be  upon 
the  bill  itself.— Chitty  on  Bills,  p.  315;  Story  on  BilU 
of  Exchange,  Sec.  242.  A  bill  drawn  on  a  partnership 
should  be  accepted  in  the  firm  name. — Stoiy  on  Bills  of 
Exchange,  Sec.  251;  Bayley  on  Bills,  p.  52;  Chitty  on 
Bills,  pp.  310,  321;  Mason  ys.  Kumsey,  1  Camp.,  p. 
384.  A  bill  drawn  upon  two  or  more  persons  not  part- 
ners, should  be  accepted  by  all,  for  an  acceptance  by 
one  will  not  bind  the  others. — Story  on  Bills  of  Ex- 
change, Sec.  251;  Chitty  on  Bills,  p.  310;  Bayley  on 
Bills,  p.  52;  Manus  on  Bills,  p.  ^6.  An  agent  should 
accept  a  bill  in  the  name  of  his  principal,  and  not  in 
his  own  name. — Id.  If  the  bill  is  drawn  in  sets,  the 
acceptance  should  be  on  one  part  only  of  the  set,  other- 
wise the  drawee  might  incur  responsibility  to  different 
holders  upon  each  of  the  accepted  parts. — Chitty  on 
Bills,  pp.  321,  314;  Story  on  Bills  of  Exchange,  Sec. 
251. 

Holder  3194.     The  holder  of  a  bill  of  exchano^e,  if  entitled 

entitled  to  °   ' 

jocoptanoe   to  an  acceptance  thereof  may  treat  the  bill  as  diehon- 
biiL  Qj,^^  jf  jTj^Q  drawee  refuses  to  write  across  its  face  an 

unqualified  acceptance. 

Note. — "In  all  cases  the  holder  is  entitled  to  have 
an  absolute,  unconditional,  and  unqualified  acceptance 
of  the  bill  as  drawn,  and  he  is  not  bound  to  take  any 
other."— Story  on  Bills  of  Exchange,  Sec.  240;  Chitty 
on  Bills,  p.  831;  Bayley  on  Bills,  pp.  175-199;  Gam- 
mon vs.  Schmoll,  5  Taunt.,  p.  344. 
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SI 05.    The  holder  of  a  bill  of  exchange  may,  with-  what 

^  .    acceptance 

out  prejudice  to  his  rights  against  prior  parties,  receive  JH^j'ie'^fc 
and  treat  as  a  sufficient  acceptance:  holder* ^^ 

1.  An  acceptance  written  upon  any  part  of  the  bill, 
or  upon  a  separate  paper; 

2.  An  acceptance  qualified  so  far  only  as  to  make 
the  bill  payable  at  a  particular  place  within  the  city  or 
town  in  which,  if  the  acceptance  was  unqualified,  it 
would  be  payable;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the 
holder  after  presentment,  in  which  case  the  bill  is  pay- 
able immediately,  without  regard  to  its  terms. 

Note. — Suhd.  1. — Such  an  acceptance  is  sufficient  if 
the  holder  consents  to  it. — See  note  to  Sec.  3193. 

8ubd,  2. — Troy  City  Bank  vs.  Lauman,  19  N.  Y.,  p. 
477.  An  acceptance  payable  in  another  town,  if  as- 
sented to  by  the  holder,  exonerates  all  prior  parties. — 
Niagara  Bank  vs.  Fairman  Mf 'g  Co.,  31  Barb.,  p.  403; 
see  Walker  vs.  Bank  of  State  of  N.  Y.,  9  N.  Y.,  p. 
682;  13  Barb.,  p.  636;  Kowe  vs.  Young,  2  Brod.  &  B., 
p.  165. 

8ubd.  3. — By  the  provisions  of  Sec.  3186,  the  drawee 
may  detain  the  bill  for  twenty-four  hours  for  examina- 
tion, etc.  If  he  does  not  return  it  at  or  before  the 
expiration  of  that  time  the  holder  may  treat  the  deten- 
tion as  an  acceptance.  This  would  not  be  so  in  the 
absence  of  legislation. — 1  Parsons  on  Bills  of  Exchange, 
p.  348;  Ingram  vs.  Foster,  2  P.  J.  Smith,  p.  242. 

3106.    The  acceptance  of  a  bill  of  exchange,  by  a  Accepunoe 

by  separate 

separate  instrument,  binds  the  acceptor  to  one,  who,  instrument, 
upon  the  feith  thereof,  has  the  bill  for  value  or  other 
good  consideration. 

Note. — This  section  was  based  upon  1  Rs.  of  K.  Y., 
p.  768,  Sec.  7,  modified  to  give  the  benefit  of  such  an 
acceptance  to  -holders  for  any  good  consideration,  as 
well  as  to  holders  for  value. — See  Burns  vs.  Bobbins, 
40  Barb.,  p.  868. 

3197.    An  unconditional  promise,  in  writing,  to  Promise  to 

accept, 

accept  a  bill  of  exchange,  is  a  sufficient  acceptance  when 
thereof  in  fevor  of  every  person  who  upon  the  feith  ^n^®*^*^ 
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thereof  has  taken  the  bill  for  value  or  other  good  con- 
sideration. 

Note. — 1  Parsons  on  Notes  and  Bills,  p.  293;  Cool- 
idge  vs.  Payson,  2  Wheat.,  p.  66.  The  bill  must  be 
taken  on  the  credit  of  the  promise.  —  McEvers  vs. 
Mason,  10  Johns.,  p.  207;  Ontario  Bank  vs.  Worthing- 
ton,  12  Wend.,  p.  593;  Goodrich  vs.  Grordon,  15  Johns., 
p.  6.  A  letter  of  credit,  promising  to  unconditionally 
accept  bills  drawn  upon  its  faith,  is  deemed  an  actual 
acceptance  in  favor  of  a  person  who  receives  for  a  valu- 
able consideration  a  bill  so  drawn. — Naglee  vs.  Lyman, 
14  Cal.,  p.  450. 

Canceiia-  3198.  The  acceptoF  of  a  bill  of  exchange  may 
acceptance,  cancel  his  acceptance  at  any  time  before  delivering 
the  bill  to  the  holder,  and  before  the  holder  has,  with 
the  consent  of  the  acceptor,  transferred  his  title  to 
another  person  who  has  given  value  for  it  upon  the 
faith  of  such  acceptance. 

Note.— Cox  vs.  Troy,  5  B.  &  Aid.,  p.  474;  Story  on 
Bills,  Sec.  252;  3  Kent's  Comm.,  p.  85. 

Whirtisad-  3 1 99.  The  acceptance  of  a  bill  of  exchange  admits 
aecepunce.  ^jj^  capacity  of  the  drawer  to  draw  and  indorse  it;  and 
if  written  upon  the  bill,  it  also  admits  the  same  to  be 
genuine,  and  binding  upon  the  drawer;  but  it  does  not 
admit  the  signature  of  any  indorser  to  be  genuine. 

Note. — Admits  the  capacity. — Smith  vs.  Marsack,  6 
C.  B.,  p.  486;  see  Braithwaite  vs.  Gardenier,  8  Q.  B., 
p.  473;  1  Parsons  on  Notes  and  Bills,  p.  321.  Genuine 
and  binding. — Sanderson  vs.  CoUmann,  4  H.  &  G.,  p. 
209;  see  Goddard  vs.  Merchants'  Bank,  4  N.  Y.,  p.  149. 
In  Bank  of  Commerce  vs.  Union  Bank,  3  N.  Y.,  p. 
230,  it  was  held  that  nothing  but  the  bare  signature  of 
the  drawer  was  admitted  by  an  acceptance,  and  that 
if  the  body  of  the  bill  was  forged,  the  acceptance  was 
not  binding.  But  the  Commissioners  were  of  opinion 
that  this  particular  exception  is  not  founded  in  reason. 
A  drawee  is  allowed  time  to  satisfy  himself  of  the 
genuineness  of  the  whole  instrument,  and  his  decision 
ought  to  be  conclusive  upon  him.  Not  an  admission 
of  the  genuineness  of  the  signature  of  any  indorser. — 
Smith  V.  Chester,  1  T.  R.,  p.  654;  Robinson  vs.  Yar- 
row, 7  Taunt.,  p.  457;  see  Brind  vs.  Hampshire,  1  M.  & 
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W.,  p.  365;  Dana  vs.  Underwood,  19  Pick.,  p.  102; 
Macfarlane  vs.  Moses,  1  Gbeves,  p.  54;  1  Parsons  on 
Notes  and  Bills,  p.  322. 


lonor. 


AKTICLE  V. 

ACCEPTANCE  OR  PAYMENT  fOR  HONOR. 

Section  3203.  When  bill  may  be  accepted  or  paid  for  honor. 

3204.  Holder  of  bill  of  exchange  bound  to  accept  payment 

for  honor. 

3205.  Acceptance  for  honor,  how  made. 
8206.  How  enforced. 

3207.  Notice  of  dishonor  not  excused  by  acceptance  for 
honor. 

8203.     On  the  dishonor  of  a  bill  of  exchange  by  when  Mil 

®         •'     may  be 

the  drawee,  and,  in  case  of  a  foreign  bill,  after  it  has  J^d'fwf  ^' 
been  duly  protested,  it  may  be  accepted  or  paid  by  ^^ 
any  person,  for  the  honor  of  any  party  thereto. 

Note. — According  to  the  custom  of  merchants 
adopted  into  commercial  law — third  persons — strangers 
to  a  bill  may  intervene  and  make  themselves  parties 
thereto.  This  takes  place  in  the  case  of  what  is  called 
an  acceptance  for  the  honor  of  one  or  more  of  the  par- 
ties to  a  bill.  If,  when  an  inland  bill  is  presented  for 
acceptance,  the  drawee  refuses  to  accept  it,  or. after  a 
foreign  bill  has  been  protested  for  non-acceptance,  any 
stranger  may  accept  the  bill  for  the  honor  of  fmy  party 
thereto.  "The  policy  of  this  rule,"  says  Mr.  Stoiy 
(Story  on  Bills  of  Exchange,  Sec.  122),  "  is  to  induce 
the  friends  of  the  drawer  or  indorser  to  render  them 
this  service  for  the  benefit  of  commerce,  and  the  credit 
of  the  trader."  Says  Mr.  Parsons  (1  Notes  and  Bills, 
p.  319):  "  The  whole  law  on  the  subject  of  the  accept- 
ance of  bills  for  honor  is  quite  peculiar,  and  is  a  decided 
exception  to  the  rule  that  no  man  can  make  himself  the 
creditor  of  another  without  his  authority  or  consent. 
For  in  this  any  stranger  may  become  bound  for 
another,  and,  by  satisfying  the  obligation,  acquire  a 
positive  claim  against  him  for  indemnity  without  either 
authority  or  consent  from  him.  But  the  rule  is  derived 
from  the  law  merchant,  and  rests  altogether  upon  the 
purposes  and  functions  of  bills  of  exchange.  It  is  not 
yet  extended,  either  in  law  or  usage,  to  the  case  of 
promissory  notes,  wherefore  one  who  pays  a  note 
which  is  overdue,  without  authority  or  request  from 
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him  who  owes  it,  acquires  thereby  no  right  against 
him."  An  acceptance  for  honor  should  designate  for 
whose  honor  it  is  made,  and  then  it  inures  to  the 
benefit  of  the  party  eo  designated,  and  of  all  parties 
subsequent  to  him. — Hussey  vs.  Jacob,  1  Ld.  Eaym., 
p.  88;  Servin  vs.  Brunetti,  1  Lutw.,  p.  896;  Story  on 
^  Bills  of  Exchange,  Sec.  123;  1  Parsons  on  Bills  and 

Notes,  p.  313;  see  Sec.  3205.  The  acceptor  for  honor 
incurs  the  same  liabilities  as  if  he  had  been  the 
drawee.— Kelly  vs.  Lynch,  22  Cal.,  p.  661. 

Holder  of         3204.     The   holder  of  a   bill  of  exchange  is  not 

bill  of  ® 

boundu?     l^ound  to  allow  it  to  be  accepted  for  honor,  but  is  bound 
payment      ^  accept  payment  for  honor. 

for  honor. 

Note. — The  holder  hafi  the  election  to  receive  or 

reject  the  acceptance  for  honor. — ^1  Parsons  on  Notes 

and  Bills,  p.  313;  Story  on  Bills  of  Exchange,  Sec.  122; 

Mitford  vs.  Walcott,  12  Mod.,  p.  410;    Gregory  vs. 

Walcup,  1  Comyns,  p.  75.    **  But  he  is  bound  to  accept 

payment  for  honor.*' — Id. 

Accept-  3205.     An  acceptor  or  payor  for  honor  must  write 

ancefor  ^  f  . 

made'  ^^^  ^  memorandum  upon  the  bill,  stating  therein  for  whose 
honor  he  accepts  or  pays,  and  must  give  notice  to  such 
parties,  with  reasonable  diligence,  of  the  fact  of  such 
acceptance  or  payment.  Having  done  so,  he  is  entitled 
to  reimbursement  from  such  parties,  and  fipom  all  par- 
ties prior  to  them. 

Note. — "  The  acceptor  for  honor  must  state  in  his 
acceptance  for  whose  honor  he  accepts,  as  his  rights 
against  the  antecedent  parties  may  be  essentially  affected 
thereby;  for  if  the  acceptor  for  honor  shall  afterwards 
pay  the  bill,  he  will  be  entitled  to  recourse  for  repay- 
>ment  to  the  person  for  whose  honor  he  made  the  accept- 
ance, and  to  all  other  parties  who  are  liable  to  that 
person.*' — Story  on  Bills  of  Exchange,  Sec.  256;  Chitty 
on  Bills,  p.  382;  3  Kent's  Comm.,  p.  87;  Konig  vs. 
Bayard,  1  Peters,  p.  250.  The  acceptor  for  honor  must 
notify  the  fact  to  the  person  for  whose  honor  he  accepts. 
Story  on  Bills  of  Exchange,  Sec.  259;  Chitty  on  Bills, 
p.  337;  Code  de  Commerce,  Art.  127.  "Is  entitled 
to  reimbursement." — Story  on  Bills  of  Exchange,  Sec. 
124;  Bayley  on  Bills,  p.  179;  3  Kent's  Comm.,  p.  87; 
Konig  vs.  Bayard,  1  Peters,  p.  250. 
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3206.  A  bill  of  exchange  which  has  been  accepted  How 

°  ■*•  enforced. 

for  honor  must  be  presented  at  its  maturity  to  the 
drawee  for  payment,  and  notice  of  its  dishonor  by  him 
must  be  given  to  the  acceptor  for  honor,  in  like  man- 
ner as  to  an  indorser;  after  which  the  acceptor  for 
honor  must  pay  the  bill. 

Note. — Story  on  Bills,  Sec.  123;  Schofield  vs.  Bayard, 
3  Wend.,  p.  488;  Williams  vs.  Germaine,  7  B.  &  C, 
p.  468;  Bayley  on  Bills,  pp.  176-179;  Chitty  on  Bills, 
pp.  375-382;  3  Kent's  Comm.,  p.  87. 

3207.  The  acceptance  of  a  bill  of  exchanffe  for  Notice  of 

^  ^      ^         dishonor 

honor  does  not  excuse  the  holder  from  giving  notice  notoxcused 
of  its  dishonor  by  the  drawee.  for  h^nor? 

Note. — Story  on  Bills,  Sec.  255;  1  Parsons  on  Notes 
and  Bills,  p.  319;  Schofield  vs.  Bayard,  3  Wend.,  p.  491. 


ARTICLE  VI. 

PBKSENTMENT  FOB  PAYMENT. 

Sectiok  3211,  Presentment,  when  bill  not  accepted,  where  made. 
3212.  Presentment  of  bill,  payable  at  particular  place. 
8213.  Effect  of  delay  in  presentment,  in  certain  cases. 
3214.  Effect  in  other  cases. 

821 1.     If  a  bill  of  exchange  is  by  its  terms  payable  Present- 

*^  menttwhen 

at  a  particular  place,  and  is  not  accepted  on  present-  *>»"  "^t 

Mr  r  7  r  r  accepted, 

ment,  it  must  be  presented  at  the  same  place  for  pay-  ^^^ 
ment,  when  presentment  for  payment  is  necessary. 

Note. — Boot  vs.  Franklin,  3  Johns.,  p.  207.  This  is 
also  the  English  rule.— 2  and  3  Wm.  IV,  Chap.  98. 
But  see  Mitchell  vs.  Baring,  10  B.  &  C,  p.  4. 

3212.    A  bill  of  exchange,  accepted  payable  at  a  Present- 

,  ment  of 

particular  place,  must  be  presented  at  that  place  for  ^^^\y^i^  ^^ 
payment,  when  presentment  for  payment  is  necessary,  JScJJ'*^" 
and  need  not  be  presented  elsewhere. 

Note. — Must  be  presented  at  that  place. — Gibb  vs. 
Mather,  8  Bing.,  p.  214;  see  See.  3131.  Need  not  be 
presented  elsewhere. — Hawkey  vs.  Borwick,  4  Bing.,  p. 
185;^  De  Bergareche  vs.  Pellin,  3  Bing.,  p.  476. 
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Effeotof 
delay  in 
present- 
mentj  in 
certain 
cases. 


3213.  K  a  bill  of  exchange,  payable  at  eight  or 
on  demand,  without  interest,  is  not  duly  presented  for 
payment  within  ten  days  after  the  time  in  which  it 
could,  with  reasonable  diligence,  be  transmitted  to  the 
proper  place  for  such  presentment,  the  drawer  and 
indorsers  are  exonerated,  unless  such  presentment  is 
excused. 

Note. — See  Sec.  8189,  and  note. 

Effect  in  3214.     Mere  delay  in  presentinff  a  bill  of  exchange 

other  cases.  ... 

payable  with  interest,  at  sight  or  on  demand,  does  not 
exonerate  any  party  thereto. 

Note.— Merritt  vs.  Todd,  23  N.  T.,  p.  28;  see  Sec. 
3247,  which  makes  the  rule  of  this  section  apply  to 
promissory  notes. 


ARTICLE  VII. 


Present- 
ment, 
when 
excused. 


Delay, 

when 

excused. 


Present- 
ment and 
notice, 
when 
excused. 


EXCirSE  OF  PRESENTMENT  AND  NOTICE. 

Section  3218.  Presentment,  when  excused. 

3219.  Delay,  when  excused. 

3220.  Presentment  and  notice,  when  excused. 

3218.  The  presentment  of  a  bill  of  exchange  for 
acceptance  is  excused  if  the  drawee  has  not  capacity 
to  accept  it. 

3219.  Delay  in  the  presentment  of  a  bill  of  ex- 
change for  acceptance  is  excused,  when  caused  by  cir- 
cumstances over  which  the  holder  has  no  control. 

NoTE.-^tory  on  Bills  of  Exchange,  Sec.  234;  Chitty 
on  Bills,  p.  305;  Hilton  vs.  Shepherd,  6  East,  p.  16; 
Patience  vs.  Townley,  2  Smith,  p.  223. 

3220.  Presentment  of  a  bill  of  exchange  for  ac- 
ceptance or  payment,  and  notice  of  its  dishonor,  are 
excused  as  to  the  drawer,  if  he  forbids  the  drawee  to 
accept,  or  the  acceptor  to  pay  the  bill;  or  i^  at  the 
time  of  drawing,  he  had  no  reason  to  believe  that  the 
drawee  would  accept  or  pay  the  same. 
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Note.—**  Forbids  the  drawee  to  accept  or  the  ac- 
ceptor to  pay/* — Purchase  vs.  Mattison,  6  Duer,  p.  587; 
Jacks  vs.  Darrin,  3  E.  D.  Smith,  p.  557.  No  reason  to 
believe,  etc. — Mobley  vs.  Clark,  28  Barb.,  p.  390; 
Coyle  vs.  Smith,  1  E.  D.  Smith,  p.  400;  Franklin  vs. 
Vanderpool,  1  Hall,  p.  78;  Terry  vs.  Parker,  6  Ad.  & 
El.,  p.  502. 


%  ARTICLE  VIII. 

FOREIGN  BILLS. 

Section  3224.  Definitions. 

3225.  Protest  necessary. 

3226.  Protest,  by  whom  made. 

3227.  Protest,  how  made. 

3228.  Protest,  where  made. 

3229.  Protest,  when  to  be  made. 

3230.  Protest,  when  excused. 

3231.  Notice  of  protest,  how  given. 

3232.  Waiver  of  protest.  ' 

3233.  Declaration  before  payment  for  honor.  * 

3234.  Damages  allowed  on  dishonor  of  foreign  bill. 

3235.  Rate  of  damages. 

3236.  Interest  on  amount  of  protested  bill. 

3237.  Damages,  how  estimated. 

3238.  Same. 

3224.  An  inland  bill  of  exchange  is  one  drawn  Definitions, 
and  payable  within  this  State.     All  others  are  foreign. 

Note. — Holliday  vs.  McDougall,  20  Wend.,  p.  81; 
22  Wend.,  p.  272;  Buckner  vs.  Finley,  2  Peters,  p.  586; 
Bank  of  U.  S.  vs.  Daniel,  12  Peters,  p.  54;  Phoenix 
Bank  vs.  Hussey,  12  Pickering,  p.  483;  Carter  vs.  Bur- 
ley,  9  N.  H.,  p.  558;  Brown  vs.  Ferguson,  4  Leigh)  p. 
37;  Cape  Fear  Bank  vs.  Stelnmetz,  Hill  S.  C,  p.  44; 
Schneider  vs.  Cochrane,  1  La.  Ann.,  p.  235;  see  Ma- 
hony  vs.  Ashlin,  2  B.  &  Ad.,  p.  478. 

3225.  Notice  of  the  dishonor  of  a  foreign  bill  of  Protoet 
exchange  can  be  given  only  by  notice  of  its  protest. 

Note. — Townsley  vs.  Sumrall,  2  Peters,  p.  170;  Gale 
vs.  Walsh,  5  T.  K.,  p.  239;  Bryden  vs.  Taylor,  2  Harr. 
&  J.,  p.  396;  Orr  vs.  Maginnis,  7  East,  p.  360;  Fleming 
vs.  McClure,  1  Brevard,  p.  433.  No  protest  is  neces- 
sary in  the  case  of  an  inland  bill. — Cole  vs.  Jessup,  10 

47— vol.  11. 
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Protest,  by 

whom 

made. 


Protest, 
how  made. 


Protest, 

where 

made. 


N.  Y.,  p.  96;  Burke  vs.  McKay,  2  How.  U.  S.,  p.  71; 
Young  vs.  Bryan,  6  Wheat.,  p.  152;  Wardle  vs.  An- 
drews, 2  B.  &  Aid.,  p.  696. 

3226.  Protest  must  be  made  bj  a  Notary  Public, 
if  with  reasonable  diligence  one  can  be  obtained;  and 
if  not,  then  by  any  reputable  person,  in  the  presence 
of  two  witnesses. 

Note. — If  a  Notary  can  with  reasonable  dilljB^nce 
be  obtained,  the  protest  must  be  made  by  him. — Story 
on  Bills  of  Exchange,  Sec.  276;  1  Parsons  on  Notes 
and  Bills,  p.  633.  But  if  there  is  no  Notary  near  the 
place,  then  it  is  sufficient  if  the  protest  is  made  by  some 
respectable  person,  in  the  presence  of  two  witnesses. — 
Id;  Bayley  on  Bills,  Sec.  2;  Chitty  on  Bills,  p.  333; 
Burke  vs.  McKay,  2  How.,  p.  66;  Beed  vs.  Bank  of 
Ky.,  1  T.  B. -Mon.,  p.  91;  Herkimer  Co.  Bank  vs. 
Cox,  21  Wend.,  p.  119;  Bank  vs.  Porter,  2  Watts,  p. 
141;  French  Code  de  Commerce,  Art.  173. 

8227.  Protest  must  be  made  by  an  instrument  in 
writing,  giving  a  Hteral  copy  of  the  bill  of  exchange, 
with  all  that  is  written  thereon,  or  annexing  the  origi- 
nal; stating  the  presentment,  and  the  manner  in  which 
it  was  made;  the  presence  or  absence  of  the  drawee 
or  acceptor,  as  the  case  may  be;  the  refusal  to  accept 
or  to  pay,  or  the  inabiUty  of  the  drawee  to  give  a 
binding  acceptance;  and  in  case  of  refusal,  the  reason 
assigned,  if  any;  and,  finally,  protesting  against  all  the 
parties  to  be  charged. 

Note. — 1  Parsons  on  Bills  and  Notes,  p.  645;  Story 
on  Bills  of  Exchange,  Sec.  276;  French  Code  de  Com- 
merce, Art.  173. 

3228.  A  protest  for  non-acceptance  must  be  made 
in  the  city  or  town  in  which  the  bill  is  presented  for 
acceptance,  and  a  protest  for  non-payment  in  the  city 
or  town  in  which  it  is  presented  for  payment. 

Note.— The  place  of  protest  for  non-acceptance  is 
the  place  where  the  biU  is  to  be  presented  for  accept- 
ance.— Story  on  Bills  of  Exchange,  Sec.  282;  Chitty  on 
BiUs,  p.  363;  Mitchell  vs.  Baring,  10  Bam.  &  Cress., 
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p.  1.  The  rule  of  the  text  as  to  place  of  protest  for 
non-payment  meets  the  views  of  Mr.  Story.  (Story  on 
Bills  of  Exchange,  Sec.  282.) 

3229.  A  protest  must  be  noted  on  the  day  of  pre-  Protest, 

,  .  when  to  be 

sentment,  or  on  the  next  business  day;  but  it  may  be  made, 
written  out  at  any  time  thereafter. 

Note. — Story  on  Bills  of  Exchange,  Sec.  278;  Chitty 
on  Bills,  p.  506;  Bayley  on  Bills,  Sec.  2;  Chaters  vs. 
Boll,  4  Esp.,  p.  48.  Noting  the  protest  is  simply  to 
mark  (usually  on  the  paper  itselO  the  facFand  time  of 
the  demand,  the  charges  of  minuting,  and  sometimes 
the  place  and  name  of  the  parties  of  whom  the  demand 
is  made.  The  note  should  be  signed  by  the  initials  of 
the  Notary. — 1  Parsons  on  Notes  and  Bills,  p.  644; 
Thomson  on  Bills,  p.  477. 

3230.  The  want  of  a  protest  of  a  foreign  bill  of  Protest, 

when 

exchange,  or  delay  in  making  the  same,  is  excused  in  excused, 
like  cases  with  the  want  or  delay  of  presentment. 

Note. — 1  Parsons  on  Notes  and  Bills,  p.  646;  Story 
on  Bills,  Sec.  280.    See  Sees.  3219  and  8220. 

3281 .    Notice  of  protest  must  be  given  in  the  same  Notice  of 

,  protest* 

manner  aa  notic^of  dishonor,  except  that  it  may  be  now  giyen. 
given  by  the  Notary  who  makes  the  protest. 

Note. — 1  Parsons  on  Notes  and  Bills,  p.  645. 

3232.  If  a  foreign  bill  of  exchange  on  its  face  Wairerof 
waives  protest,  notice  of  dishonor  may  be  given  to  any 

party  thereto,  in  like  manner  as  of  an  inland  bill; 
except  that  if  any  indorser  of  such  a  bill  expressly 
requires  protest  to  be  made,  by  a  direction  written  on 
the  bill  at  or  before  his  indorsement,  protest  must  be 
made,  and  notice  thereof  given  to  him  and  to  all  sub- 
sequent indorsers. 

3233.  One  who  pays  a  foreign  bill  of  exchange  for  Deoiarar 
honor  musli  declare,  before  payment,  in  the  presence  payment 
of  a  person  authorized  to  make  protest,  for  whose 
honor  he  pays  the  same,  in  order  to  entitle  him  to 
reimbursement. 
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Note. — 1  Parsons  on  Notes  and  Bills,  p.  320;  Gera- 
lopulo  vs.  Wieler,  10  C.  B.,  pp.  690,  709;  Gayzam  vs- 
Annstrong,  3  Dana,  p.  554. 

Damages         3234.     Damages  are  allowed  as  hereinafter  pre- 

allowed  on  *-^ 

foroi*°%iif  scribed,  as  a  full  corapensation  for  interest  accrued 
before  notice  of  dishonor,  reexchange,  expenses,  and 
all  -other  damages,  in  favor  of  holders  for  value  only, 
upon  bills  of  exchange  drawn  or  negotiated  within  this 
State,  an4  protested  for  non-acceptance  or  non-payment. 

Note. — In  Pa^e,  Bacon  &  Co.  vs.  "Wamer,  4  Cal., 
p.  395,  the  second  of  a  foreign  bill  of  exchange  drawn 
here  and  payable  at  sight,  was  duly  presented  and  pro- 
tented.  Afterward,  and  before  suit  brought,  the  first  of 
exchange  with  interest  and  cost  of  protest  was  paid  to 
the  holder.  Held:  that  the  drawer  was  released  from 
payment  of  damages  for  dishonor  of  the  second. 


Rate  of 
damages. 


Interest  on 
amount  of 


I 


rotested 
ilL 


3235.  Damages  are  allowed  under  the  last  section 
upon  bills  drawn  upon  any  person: 

1.  If  drawn  upon  any  person  in  this  State,  two  dol- 
lars upon  each  one  hundred  dollars  of  the  principal 
sum  specified  in  the  bill; 

2.  If  drawn  upon  any  person  out*)f  this  State,  but 
in  any  of  the  other  States  west  of  the  Rocky  Mo^n- 
tains,  five  dollars  upon  each  hundred  dollars  of  the 
principal  sum  specified  in  the  bill; 

3.  K  drawn  upon  any  person  in  any  of  the  United 
States  east  of  the  Rocky  Mountains,  ten  dollars  upon 
each  hundred  dollars  of  the  principal  sum  specified  in 
the  biU; 

4.  If  drawn  upon  any  person  in  any  place  in  a  foreign 
country,  fifteen  dollars  upon  each  hundred  dollars  of 
the  principal  sum  specified  in  the  bill. 

3236.  From  the  time  of  notice  of  dishonor  and 
demand  of  payment,  lawful  interest  must  be  allowed 
upon  the  aggregate  amount  of  the  principal  sum  spe- 
cified in  the  bill,  and  the  damages  mentioned  in  the 
preceding  section. 
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3237.  If  the  amount  of  a  protested  bill  of  exchange  Damages, 
is  expressed  in  money  of  the  United  States,  damages  estimated. 
are  estimated  upon  such  amount  without  regard  to  the 

rate  of  exchange. 

3238.  If  the  amount  of  a  protested  bill  of  exchange  Samo. 
16  expressed  in  foreign  money,  damages  are  estimated 
upon  the  value  of  a  similar  bill  at  the  time  of  protest, 

in  the  place  nearest  to  the  place  where  the  bill  was 
negotiated,  and  where  such  bills  are  currently  sold. 


CHAPTER  m. 

PROMISSORY   NOTES. 


Section  3244.  Promissory  note,  what. 

3245.  Certain  instruments  promissory  notes. 

3246.  Bill  of  exchange,  when  converted  into  a  note. 

3247.  Certain  sections  applicable  to  notes. 

3248.  Effect  of  delay  in  presentment. 

3244.     A  promissory  note  is  an  instrument,  nego-  Promissory 

note,  whftt. 

liable  in  form,  whereby  the  signer  promises  to  pay  a 
specified  sum  of  money. 

NoTK. — Mr.  Story  defines  a  promissory  note  **  to  be 
a  written  engagement  by  one  person  to  pay  another 
person  therein  named,  absolutely  and  unconditionally, 
a  certain  sum  of  money  specified  therein." — Story  on 
Promissory  Notes,  Sec.  1.  The  definition  given  by  Mr. 
Justice  Blackstone  is,  that  promissory  notes  or  notes  of 
hand  are  a  plain  and  direct  engagement  in  writing  to  pay 
a  sum  specified  at  a  time  limited  therein  to  a  person 
therein  named,  or  sometimes  to  his  order,  or  often  to  the 
bearer  at  large. — 2  Black.  Comm.,  p.  467.  Says  Mr. 
Story  (Story  on  Promissory  Notes,  Sec.  4):  "  It  seems 
scarcely  necessary  to  point  out  tlie  distinction  between 
bills  of  exchange  and  promissory  notes  in  their  gen- 
eral structure  and  character.  In  a  bill  of  exchange 
there  are  ordinarily  three  original  parties,  the  drawer, 
the  payee,  and  the  drawee,  who,  after  acceptance, 
becomes  the  acceptor.  In  a  promissory  note  there  are 
but  two  original  parties,  the  maker,  and  the  payee.  In 
a  bill  of  exchange  the  acceptor  is  the  primary  debtor, 


874 


Civil  Code. 


in  the  contemplation  of  law,  to  the  payee,  and  the 
drawer  is  but  collaterally  liable.  In  a  promissoiy  note 
the  maker  is,  in  contemplation  of  law,  the  primary 
debtor.  If  a  note  be  negotiable  and  is  indorsed  by  the 
payee,  then  there  occurs  a  striking  resemblance  in  the 
relations  of  the  parties  upon  both  instruments,  although 
they  are  not  in  all  reppects  identical.  The  indorser  of 
a  note  stands  in  the  same  relation  to  the  subsequent 
parties  as  the  drawer  of  a  bill,  and  the  maker  of  the 
note  is  under  the  same  liabilities  as  the  acceptor  of  a 
bill."  A  promissory  note  payable  gener/illy,  but  not 
specifying  any  particular  time  of  payment,  is  due  at 
once. — Holmes  vs.  West,  17  Cal.,  p.  623;  Keyes  vs. 
Fenstermaker,  24  id,,  p.  329.  The  meaning  of  a  promis- 
sory note  cannot  be  varied  by  parol. — Aud  vs.  Mngruder, 
10  Cal.,  p.  282.  The  words  "  value  received  "  are  not 
necessary. — People  vs.  McDermot,  8  Cal.,  p.  288. 

3245.  An  instrument  in  the  form  of  a  bill  of  ex- 
change, but  drawn  upon  and  accepted  by  the  drawer 
himself,  is  to  be  deemed  a  promissory  note. 

Note. — Fairchild  vs.  Ogdensburgh,  etc.,  R.  R.,  15 
N.  Y.,  p.  337;  Miller  vs.  Thompson,  3  M.  &  G.,  p.  576. 

BUI  of  3246.    A  bill  of  exchange,  if  accepted,  with  the 

when  consent  of  the  owner,  by  a  person  other  than  the 

converted  ?       •/  r- 

intoanote.  drawee,  or  an  acceptor  for  honor,  becomes  in  effect 
the  promissory  note  of  such  person,  and  all  prior  par- 
ties thereto  are  exonerated. 

* 

Note.-— Peto  vs.  Reynolds,  9  Ex.,  p.  410. 


Certain 

instm- 

ments 

promissory 

notes. 


certahi  3247.     Chapter  I  of  this  Title,  and  Sections  8181 

sections  ^ 

*<fnotei^*    and  3214  of  this  Code,  apply  to  promissory  notes. 


Bffeotof 
delay  in 
present- 
ment. 


3248.  If  a  promissory  note,  payable  on  demand, 
or  at  sight,  without  interest,  is  not  duly  presented  for 
payment  within  six  months  from  its  date,  the  in- 
dorsers  thereof  are  exonerated,  unless  such  present- 
ment is  excused. 


NoTK. — Sice  vs.  Cunningham,  1  Cow.,  p".  397. 
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CHAPTER  IV. 

CHECKS. 

Skctiok  8254.  Check,  what. 

S255.  Bules  applicable  to  checks. 

3254.  A  check  is  a  bill  of  exchange  drawn  upon  Chock. 
a  bank  or  banker,  or  a  person  described  as  such  upon 

the  face  thereof^  and  payable  on  demand,  without  in- 
terest. 

Note. — Mr.  Parsons'  definition  of  a  check  is  as  fol- 
lows: **  It  is  a  brief  draft  or  order  on  a  banking  house 
directing  it  to  pay  a  certain  sum  of  money." — 2  Pars, 
on  Notes  and  Bills,  p.  57.  "A  check  is  a  written  order 
or  request,  addressed  to  a  bank  or  to  persons  carrying 
on  the  business  of  bankers,  by  a  party  haying  money 
in  their  hands,  requesting  them  to  pay,  on  presentment, 
to  another  person  or  t6  him  or  bearer,  or  to  him  or 
•  order,  a  certain  sum  of  money  specified  in  the  instru- 

ment.*'— Story  on  Promissory  Notes,  Sec.  487.  Checks 
are  usually  drawn  payable  to  a  party  named  or  bearer, 
but  there  is  nothing  in  the  law  to  prevent  them  from 
being  made  payable  to  a  particular  person  or  his  order. 
If  they  are  made  payable  to  a  particular  person  only 
they  are  not  negotiable;  if  payable  to  order  they  are 
negotiable  by  indorsement,  and  if  payable  to  bearer 
they  are  negotiable  by  mere  delivery. — Story  on  Prom- 
issory Notes,  Sec.  488.  The  legal  presumption  is  that 
a  check  is  drawn  for  money  due  from  the  drawer. — 
Headley  vs.  Reed,  2  Cal.,  p.  322. 

3255.  A  check  is  subject  to  all  the  provisions  of  Rules 
this  Code  concerning  bills  of  exchange,  except  that:      to  checks. 

1.  The  drawer  and  indorsers  are  exonerated  by 
delay  in  presentment,  only  to  the  extent  of  the  injury 
which  they  suffer  thereby; 

2.  An  indorsee,  after  its  apparent  maturity,  but 
without  actual  notice  of  its  dishonor,  acquires  a  title 
equal  to  that  of  an  indorsee  before  such  period. 

NoTB.— Mintum  vs.  Fisher,  4  Cal.,  p.  35;  Robinson 
vs.  Hawksworth,  9  Q.  B.,  p.  52;  Harbeck  vs.  Craft, 
4  Duer,  p.  122;  see  Little  vs.  Phoenix  Bank,  2  Hill, 
p.  425;  Keene  vs.  Beard,  8  C.  B.  (N.  S.)t  p.  381; 
Alexander  vs.  Burchfleld,  7  M.  &  G.,  p.  1061.    One 
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day  is  allowed. — Boddington  vs.  Schlenker,  4  B.  & 
Ad.,  p.  752. 

Subd.  1. — Moule  vs.  Brown,  4  Bing.  N.  C,  p.  266; 
Kothschild  vs.  Corney,  9  B.  &  C,  p.  388;  see  Anderson 
vs.  Busteed,  5  Buer,  p.  485.  No  grace  is  allowed  on 
checks. — See  Sec.  3181. 


CHAPTER  V. 

BONDS,  BANK  NOTES,  AND  CERTIFICATES  OF  DEPOSIT. 

SscTiON  3261.  Bank  note  negotiable  after  payment. 
3262.  Title  acquired  by  indorsee. 

Banknote        3261.     A  bank  note  remains  negotiable,  even  after 

negotiable  o  » 

•ft«f    ^      it  has  been  paid  by  the  maker. 

payment  ^  •' 

Note. — Bank  notes  are  in  their  form  only  the  prom- 
issory notes  of  a  bank,  payable  on  demand  to  the 
bearer. — 2  Parsons  on  Notes  and  Bills,  p.  88.  They 
may  be  sued  without  demand. — Ilaxtun  vs.  Bishop,  3 
Wend.,  p.  22;  Bank  of  Niagara  vs.  M'Cracken,  18 
Johns.,  p.  493;  Bryant  vs.  Damariscotta  Bank,  18  Me., 
p.  240.  But  in  Kentucky  it  has  been  held  that  demand 
must  be  made  before  suit  brought,  although  it  need  not 
bo  averred. — Bank  of  Ky.  vs.  Hickey,  4  Littell,  p.  225. 
Says  Mr.  Parsons  (2  Parsons  on  Bills  and  Notes,  p.  90): 
*'  It  is  a  universal  rule,  that  current  bank  bills  are  a 
lawful  tender,  unless  objected  to  because  not  money. 
That  is,  the  creditor  has  a  right  to  claim  coin  if  he 
chooses  to,  and  refuse  anything  else.  But  if  current 
bills,  by  which  wo  mean\hoso  that  are  redeemed  at  the 
*bank  counter,  and  are  passing  at  par  value  in  or  during 
transactions,  are  tendered,  and  he  refuses  them  on  any 
other  ground  than  because  they  are  not  money,  he  can- 
not afterward  make  that  objection,  and  Ihej'  have  then 
the  force  of  so  much  specie." — See,  also,  Phillips  vs. 
Blake,  1  Met.,  p.  156;  Snow  vs.  Perry,  9  Pick.,  p.  539; 
Jefterson  Co.  Bank  vs.  Chapman,  19  Johns.,  p.  322; 
"Warren  vs.  Mains,  7  Johns.,  p.  476;  Thomas  vs.  Todd, 
6  Hill,  p.  340.  If  one  loses  a  bank  note,  he  who  takes 
it  for  value  from  the  finder,  or  from  a  thief,  without 
knowledge  of  the  fraud  or  theft,  is  entitled  to  it.  Nor 
will  the  mere  neglect  to  inquire  into  the  title  of  the 
party  from  whom  he  takes  it  defeat  his  right.  "  And 
the  American  rule  seems  to  be,  that  the  party  from 
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whom  the  bank  bill  is  obtained  by  fraud  or  felony,  or 
by  whom  it  is  lost,  and  who  claims  to  hold  the  property 
of  it  on  that  ground,  must  show  that  it  was  so  parted 
with  by  him,  and  also  that  the  other  came  by  the  note 
in  a  way  that  gives  him  no  title  to  it.  This  is  going 
one  step  further  in  favor  of  bank  bills  than  is  done  in 
the  case  of  ordinary  negotiable  paper." — 2  Parsons  on 
Notes  and  Bills,  p.  93.  On  a  lost  note  a  bank  is  not 
liable  to  the  loser,  but  it  is  otherwise  if  the  note  is 
destroyed. — Hinsdale  vs.  Bank  of  Orange,  6  Wend.,  p. 
378;  Bank  of  Louisville  vs.  Summers,  14  B.  Monroe, 
p.  306;  2  Parsons  on  Notes  and  Bills,  p.  93.  In  cases 
of  bankruptcy,  bank  notes  are  considered  as  cash. — 
Lowndes  vs.  Anderson,  13  East.,  p.  130. 

3262.     A  transferee  of  a  bond,  bank  note,  or  cer-  Title 

acquirod 

tificate  of  deposit,  after  its  apparent  maturity  or  actual  f^y^^^^^^ 
dishonor  within  his  knowledge,  acquires  a  title  equal 
to  that  of  a  transferee  before  such  event. 

Note. — See  2  Parsons  on  Notes  and  Bills,  p.  97; 
Story  on  Promissory  Notes,  Sec.  501.  This  section 
places  bonds  and  certificates  of  deposit  upon  the  same 
footing  as  bank  bills  in  respect  to  the  effect  of  a  trans- 
fer after  apparent  maturity.  To  this  extent  the  section 
modifies  the  rule  of  Brumagim  vs.  Tallant,  29  Cal.,  p. 
503.  See,  also,  Welton  vs.  Adams  &  Co.,  4  Cal.,  p. 
37.  The  execution  or  delivery  of  a  certificate  of  deposit 
changes  the  characters  of  the  makers  of  it  from  cus- 
todians of  the  funds  to  that  of  debtors. — Naglee  vs. 
Palmer,  7  Cal.,  p.  543;  McMillan  vs.  Bichards,  9  Cal., 
p.  365. 


TITLE  XYI. 

GENEKAL  PROVISIONS. 
Section  3268.  Parties  may  waive  provisions  of  Code. 

3268.    Except  where  it  is  otherwise  declared,  the  parties 

may  waive 

provisions  of  the  foregoing  fifteen  Titles  of  this  Part,  provijons 
in  respect  to  the  rights  and  obligations  of  parties  to 

48 — ^vol.  ii. 
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contracts,  are  subordinate  to  the  intention  of  the 
parties,  when  ascertained  in  the  manner  prescribed 
by  the  Chapter  on  the  Interpretation  of  Contracts;  and 
the  benefit  thereof  may  be  waived  by  any  party 
entitled  thereto,  unless  such  waiver  would  be  against 
public  poUcy. 


DIVISION   FOFETH. 


Part  I.    RELIEr. 

n.    SPECIAL    RELATIONS   OE    DEBTOR   AND 

CREDITOR, 
in.    NUISANCE. 
IV.    MAXIMS    OF    JURISPRUDENCE. 


PART  I. 


RELIEF. 

Title  I.  Relief  in  General.     .   * 
II.  Compensatory  Relief. 
m.  Specific  and  Preventive  Relief. 


TITLE    I. 

RELIEF    IN    GENERAL.. 

Sjcction  3274.  Species  of  relief. 

3275.  Relief  in  case  of  forfeiture. 

3274.  As  a  general  rule,  compensation  is  the  relief  Soecies 
or  remedy  provided  by  the  law  of  this  State  for  the 
violation  of  private  rights,  and  the  means  of  securing 
their  observance;  and  specific  and  preventive  relief 
may  be  given  in  no  other  cases  than  those  specified  in 
this  Part  of  the  Civil  Code. 

Note.— When  the  thing  to  be  done  is  the  payment 
of  money,  the  remedy  is  adequate  and  perfect.  But 
when  the  thing  to  be  done  is  anything  else  than  the 
payment  of  money,  the  common  law  can  give  only  a 
remedy  which  may  be  entirely  inadequate;  for  it  can 
only  give  a  money  remedy, — See  Parsons  on  Contracts, 
Vol.  1,  p.  490.  Action  at  law  is  the  remedy  for  pro- 
curing relief  or  compensation  for  all  damages  which 
are  capable  of  being  estimated  in  money  value.  Equity 
actions  enforce  specific  performances,  or  afford  other 
relief,  in  all  cases  where  the  damages  or  the  acts  com- 
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Note. — 1  Parsons  on  Notes  and  Bills,  p.  320;  Gem- 
lopulo  vs.  Wider,  10  C.  B.,  pp.  690,  700;  Gayzam  V8. 
Armstrong,  3  Dana,  p.  554. 

Dama«res         3234.     Damages  are  allowed  as  hereinafter  pre- 

allowed  on  ^-^  * 

forei*°^biif  sciibed,  as  a  full  corapeusation  for  interest  accrued 
before  notice  of  dishonor,  reexchange,  expenses,  and 
all  -other  damages,  in  favor  of  holders  for  value  only, 
upon  bills  of  exchange  drawn  or  negotiated  within  this 
State,  an#  protested  for  non-acceptance  or  non-payment. 

Note. — In  Page,  Bacon  &  Co.  vs.  "VVamer,  4  Cal., 
p.  395,  the  second  of  a  foreign  bill  of  exchange  drawn 
here  and  payable  at  sight,  was  duly  presented  and  pro- 
tected. Afterward,  and  before  suit  brought,  the  first  of 
exchange  with  interest  and  cost  of  protci?t  was  paid  to 
the  holder.  Meld:  that  the  drawer  was  released  from 
payment  of  damages  for  dishonor  of  the  second. 


Rate  of 
damages. 


Interest  on 

amount  of 

rotested 


E 


ill. 


3235.  Damages  are  allowed  under  the  last  section 
upon  bills  drawn  upon  any  person; 

1.  If  drawn  upon  any  person  in  this  State,  two  dol- 
lars upon  each  one  hundred  dollars  of  the  principal 
sum  specified  in  the  bill; 

2.  If  drawn  upon  any  person  out#)f  this  State,  but 
in  any  of  the  other  States  west  of  the  Rocky  Movin- 
tains,  five  dollars  upon  each  hundred  dollars  of  the 
principal  sum  specified  in  the  bill; 

3.  If  drawn  upon  any  person  in  any  of  the  United 
States  east  of  the  Rocky  Mountains,  ten  dollars  upon 
each  hundred  dollars  of  the  principal  sum  specified  in 
the  biU; 

4.  If  drawn  upon  any  peraon  in  any  place  in  a  foreign 
country,  fifteen  dollars  upon  each  hundred  dollars  of 
the  principal  sum  specified  in  the  bill. 

3236.  From  the  time  of  notice  of  dishonor  and 
demand  of  payment,  lawful  interest  must  be  allowed 
upon  the  aggregate  amount  of  the  principal  sum  spe- 
cified in  the  bill,  and  the  damages  mentioned  in  the 
preceding  section. 
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3237.  If  the  amount  of  a  protested  bill  of  exchange  Damagos. 
is  expressed  in  money  of  the  United  States,  damages  ostimated. 
are  estimated  upon  such  amount  without  regard  to  the 

rate  of  exchange. 

3238.  If  the  amount  of  a  protested  bill  of  exchange  Same. 
IS  expressed  in  foreign  money,  damages  are  estimated 
upon  the  value  of  a  similar  bill  at  the  time  of  protest, 

in  the  place  nearest  to  the  place  where  the  bill  was 
negotiated,  and  where  such  bills  are  currently  sold. 


CHAPTER  m. 

PROMISSORY   NOTES. 


Section  3244.  Promispory  note,  what. 

3245.  Certain  instruments  promissory  notes. 

3246.  Bill  of  exchange,  when  converted  into  a  note. 

3247.  Certain  sections  applicable  to  notes. 

3248.  Effect  of  delay  in  presentment. 

3244.    A  promissory  note  is  an  instrument,  nego-  Promissory 
liable  in  form,  whereby  the  signer  promises  to  pay  a 
Bpeciiied  sum  of  money. 

Note. — Mr.  Story  defines  a  promissory  note  "  to  be 
a  written  engagement  by  one  person  to  pay  another 
person  therein  named,  absolutely  and  unconditionally, 
a  certain  sum  of  money  specified  therein." — Story  on 
Promissory  Notes,  Sec.  1.  The  definition  given  by  Mr. 
Justice  Blackstone  is,  that  promissory  notes  or  notes  of 
hand  are  a  plain  and  direct  engagement  in  writing  to  pay 
a  sum  specified  at  a  time  limited  therein  to  a  person 
therein  named,  or  sometimes  to  his  order,  or  often  to  the 
bearer  at  large. — 2  Black.  Comm.,  p.  467.  Says  Mr. 
Story  (Story  on  Promissory  Notes,  Sec.  4):  "It  seems 
-  scarcely  necessary  to  point  out  the  distinction  between 
bills  of  exchange  and  promissory  notes  in  their  gen- 
eral structure  and  character.  In  a  bill  of  exchange 
there  are  ordinarily  three  original  parties,  the  drawer, 
the  payee,  and  the  drawee,  who,  after  acceptance, 
becomes  the  acceptor.  In  a  promissory  note  there  are 
but  two  original  parties,  the  maker,  and  the  payee.  In 
a  bill  of  exchange  the  acceptor  is  the  primary  debtor, 
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in  the  contemplation  of  law,  to  the  payee,  and  the 
drawer  is  but  collaterally  liable.  In  a  promissory  note 
the  maker  is,  in  contemplation  of  law,  the  primary 
debtor.  If  a  note  bo  negotiable  and  is  indorsed  by  the 
payee,  then  there  occurs  a  striking  resemblance  in  the 
relations  of  the  parties  upon  both  instruments,  although 
they  are  not  in  all  reppects  identical.  The  indorser  of 
a  note  stands  in  the  same  relation  to  the  subsequent 
parties  as  the  drawer  of  a  bill,  and  the  maker  of  the 
note  is  under  the  same  liabilities  as  the  acceptor  of  a 
bill."  A  promissory  note  payable  generally,  but  not 
specifying  any  particular  time  of  payment,  is  due  at 
once. — Holmes  vs.  West,  17  Cal.,  p.  623;  Keyes  vb. 
Fenstermaker,  24  id.,  p.  329,  The  meaning  of  a  promis- 
sory note  cannot  be  varied  by  parol. — Aud  vs.  Magruder, 
10  Cal.,  p.  282.  The  words  **  value  received  "  are  not 
necessary. — People  vs.  McDermot,  8  Cal.,  p.  288. 


Certain  3245.    An  instrument  in  the  fonn  of  a  bill  of  ex- 

instra- 

«»«ntf         chanffe,  but  drawn  upon  and  accepted  by  the  drawer 

promissory  o   7  t  r  j 

notM.         himself,  is  to  be  deemed  a  promissory  note. 

Note.— Fairchild  vs.  Ogdensburgh,  etc.,  R.  K.,  15 
N.  Y.,  p.  337;  Miller  vs.  Thompson,  3  M.  &  G.,  p.  576. 

Bill  of  3246.     A  bill  of  exchange,  if  accepted,  with  the 

exchange, 

when  consent  of  the  owner,  by  a  person  other  than  the 

ooBverted  ?       •/  jt 

into  a  note.  (Jrawcc,  or  an  acceptor  for  honor,  becomes  in  effect 
the  promissory  note  of  such  person,  and  all  prior  par- 
ties thereto  are  exonerated. 

Note.— Peto  vs.  Reynolds,  9  Ex.,  p.  410. 

Certain  3247.     Chapter  I  of  this  Title,  and  Sections  8181 

sections 

*o  note^^®    and  3214  of  this  Code,  apply  to  promissory  notes. 


Effect  of 
delay  in 
present- 
ment. 


3248.  If  a  promissory  note,  payable  on  demand, 
or  at  sight,  without  interest,  is  not  duly  presented  for 
payment  within  six  months  from  its  date,  the  in- 
dorsers  thereof  are  exonerated,  unless  such  present- 
ment is  excused. 


NoTK.—Sice  vs.  Cunninp^ham,  1  Cow.,  p'.  397. 


Civil  Oodk.  876 

CHAPTER  IV. 

CHECKS. 

SsGTiOK  3254.  Check,  what. 

3255.  Kules  applicable  to  checks. 

8254.  A  check  is  a  bill  of  exchange  drawn  upon  check, 
a  bank  or  banker,  or  a  person  described  as  such  upon 

the  fece  thereof^  and  payable  on  demand,  without  in- 
terest. 

NoTK.— Mr.  Parsons'  definition  of  a  check  is  as  fol- 
lows: **  It  is  a  brief  draft  or  order  on  a  banking  house 
directing  it  to  pay  a  certain  sum  of  money." — 2  Pars, 
on  Notes  and  Bills,  p.  57.  **A  check  is  a  written  order 
or  request,  addressed  to  a  bank  or  to  persons  carrying 
on  the  business  of  bankers,  by  a  party  having  money 
in  their  hands,  requesting  them  to  pay,  on  presentment, 
to  another  person  or  t6  him  or  bearer,  or  to  him  or 
y  order,  a  certain  sum  of  money  specified  in  the  instru- 

ment."— Story  on  Promissory  Notes,  Sec.  487.  Checks 
are  usually  drawn  payable  to  a  party  named  or  bearer, 
but  there  is  nothing  in  the  law  to  prevent  them  from 
being  made  payable  to  a  particular  person  or  his  order. 
If  they  are  made  payable  to  a  particular  person  only 
they  are  not  negotiable;  if  payable  to  order  they  are 
negotiable  by  indorsement,  and  if  payable  to  bearer 
they  are  negotiable  by  mere  delivery. — Story  on  Prom- 
issory Notes,  Sec.  488.  The  legal  presumption  is  that 
a  check  is  drawn  for  money  due  from  the  drawer. — 
Headley  vs.  Beed,  2  Cal.,  p.  322. 

8255.  A  check  is  ^lubject  to  all  the  provisions  of  Rules 
this  Code  concerning  bills  of  exchange,  except  that:      to  checks. 

1.  The  drawer  and  indorsers  are  exonerated  by 
delay  in  presentment,  only  to  the  extent  of  the  injury 
which  they  suffer  thereby; 

2.  An  indorsee,  after  its  apparent  maturity,  but 
without  actual  notice  of  its  dishonor,  acquires  a  title 
equal  to  that  of  an  indorsee  before  such  period. 

NoTB.— Mintum  vs.  Fisher,  4  Cal.,  p.  35;  Robinson 
vs.  Hawksworth,  9  Q.  B.,  p.  52;  Harbeck  vs.  Craft, 
4  Duer,  p.  122;  see  Little  vs.  Phoenix  Bank,  2  Hill, 
p.  425;  Keene  vs.  Beard,  8  C.  B.  (N.  S.),  p.  881; 
Alexander  vs.  Burchfleld,  7  M.  &  G.,  p.  1061.    One 
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day  is  allowed. — Boddington  vs.  Schlenker,  4  B.  & 
Ad.,  p.  752. 

Subd.  1. — Moule  vs.  Brown,  4  Bing.  N.  C,  p.  266; 
Eothschild  vs.  Corney,  9  B.  &  C,  p.  388;  see  Anderson 
vs.  Busteed,  5  Duer,  p.  485.  No  grace  is  allowed  on 
checks. — See  Sec.  3181, 


CHAPTER  V. 


BONDS,  BANK  NOTES,  AND  CERTIFICATES  OP  DEPOSIT. 

Section  3261.  Bank  note  negotiable  after  payment. 
3262.  Title  acquired  by  indorsee. 

Banknote        3261.     A  bank  note  remains  neffotiable,  even  after 

nogotiable  ^ 

»Pter  it  has  been  paid  by  the  maker. 

payment  ^  '^ 

Note. — Bank  notes  are  in  their  form  only  the  prom- 
issory notes  of  a  bank,  payable  on  demand  to  the 
bearer. — 2  Parsons  on  Notes  and  Bills,  p.  88.  They 
may  be  sued  without  demand. — Haxtun  vs.  Bishop,  3 
Wend.,  p.  22;  Bank  of  Niagara  vs.  M'Cracken,  18 
Johns.,  p.  493;  Bryant  vs.  Damariscotta  Bank,  18  Me., 
p.  240.  But  in  Kentucky  it  has  been  held  that  demand 
must  be  made  before  suit  brought,  although  it  need  not 
be  averred.— Bank  of  Ky.  vs.  Hickey,  4  Littell,  p.  225. 
Says  Mr.  Parsons  (2  Parsons  on  Bills  and  Notes,  p.  90): 
**  It  is  a  universal  rule,  that  current  bank  bills  arc  a 
lawful  tender,  unless  objected  to  because  not  money. 
That  is,  the  creditor  has  a  right  to  claim  coin  if  he 
chooses  to,  .and  refuse  anything  else.  But  if  current 
bills,  by  which  we  mean*those  that  are  redeemed  at  the 
*bank  counter,  and  are  passing  at  par  value  in  or  during 
transactions,  are  tendered,  and  he  refuses  them  on  any 
other  ground  than  because  they  are  not  money,  he  can- 
not afterward  make  that  objection,  and  they  have  then 
the  force  of  so  much  specie." — See,  also,  Phillips  vs. 
Blake,  1  Met.,  p.  156;  Snow  vs.  Perry,  9  Pick.,  p.  639; 
Jefferson  Co.  Bank  vs.  Chapman,  19  Johns.,  p.  322; 
Warren  vs.  Mains,  7  Johns.,  p.  476;  Thomas  vs.  Todd, 
6  Hill,  p.  340.  If  one  loses  a  bank  note,  he  who  takes 
it  for  value  from  the  finder,  or  from  a  thief,  without 
knowledge  of  the  fraud  or  theft,  is  entitled  to  it.  Nor 
will  the  mere  neglect  to  inquire  into  the  title  of  the 
party  from  whom  he  takes  it  defeat  his  right.  **  And 
the  American  rule  seems  to  be,  that  the  party  from 
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whom  the  bank  bill  is  obtained  by  fraud  or  felony,  or 
by  whom  it  is  lost,  and  who  claims  to  hold  the  property 
of  it  on  that  ground,  must  show  that  it  was  so  parted 
with  by  him,  and  also  that  the  other  came  bythe  note 
in  a  way  that  gives  him  no  title  to  it.  This  is  going 
one  step  further  in  favor  of  bank  bills  than  is  done  in 
the  case  of  ordinary  negotiable  paper.'* — 2  Parsons  on 
Notes  and  Bills,  p.  93.  On  a  lost  note  a  bank  is  not 
liable  to  the  loser,  but  it  is  otherwise  if  the  note  is 
destroyed. — Hinsdale  vs.  Bank  of  Orange,  6  Wend.,  p. 
378;  Bank  of  Louisville  vs.  Summers,  14  B.  Monroe, 
p.  306;  2  Parsons  on  Notes  and  Bills,  p.  93.  In  cases 
of  bankruptcy,  bank  notes  are  considered  as  cash. — 
Lowndes  vs.  Anderson,  13  East.,  p.  130. 

3262.     A  transferee  of  a  bond,  bank  note,  or  cer-  Title     pY''     i.U 

acquired*      '  '  ^ 

tificate  of  deposit,  after  its  apparent  maturity  or  actual  f/^j^^^^ 
dishonor  within  his  knowledge,  acquires  a  title  equal 
to  that  of  a  transferee  before  such  event. 

Note.— See  2  Parsons  on  Notes  and  Bills,  p.  97; 
Story  on  Promissory  Notes,  Sec.  501.  This  section 
places  bonds  and  certificates  of  deposit  upon  the  same 
footing  as  bank  bills  in  respect  to  the  effect  of  a  trans- 
fer after  apparent  maturity.  To  this  extent  the  section 
modifies  the  rule  of  Brumagim  vs.  Tallant,  29  Cal.,  p. 
503.  See,  also,  Welton  vs.  Adams  &  Go.,  4  Cal.,  p. 
37.  The  execution  or  delivery  of  a  certificate  of  deposit 
changes  the  characters  of  the  makers  of  it  from  cus- 
todians of  the  funds  to  that  of  debtors. — Naglee  vs. 
Palmer,  7  Cal.,  p.  543;  McMillan  vs.  Kichards,  9  Cal., 
p.  365. 


TITLE  XVI. 

GENERAL  PROVISIONS. 
Section  3268.  Parties  may  waive  provisions  of  Code. 

3268.    Except  where  it  is  othei-wise  declared,  the  parties 

may  waivo 

provisions  of  the  foregoing  fifteen  Titles  of  this  Part,  proviaions 

in  respect  to  the  rights  and  obligations  of  parties  to 

« 
48 — vol.  ii. 
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contracts,  are  subordinate  to  the  intention  of  the 
parties,  when  ascertdned  in  the  manner  prescribed 
by  the  Chapter  on  the  Interpretation  of  Contracts;  and 
the  benefit  thereof  may  be  waived  by  any  party 
entitled  thereto,  unless  such  waiver  would  be  against 
public  policy. 


DIVISION   FOUETH. 


Part  L    RELIEF. 

IL    SPECIAIi    RELATIONS  OF    DEBTOR   AND 

CREDITOR, 
m.    NUISANCE. 
IV.    MAXIMS    OF    JURISPRUDENCE. 
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Froteit,  by 

whom 

mado. 


PF0t68tt 

how  made. 


Protoit, 
where 


N.  Y.,  p.  96;  Burke  vs.  McKay,  2  How.  tJ.  S.,  p.  71; 
Young  vs.  Bryan,  6  Wheat.,  p.  152;  Wardle  vs.  An- 
drews, 2  B.  &  Aid.,  p.  696. 

3226.  Protest  must  be  made  bj  a  Notary  Public, 
if  with  reasonable  diligence  one  can  be  obtained;  and 
if  not,  then  by  any  reputable  person,  in  the  presence 
of  two  witnesses. 

Note. — If  a  Notary  can  with  reasonable  diligence 
be  obtained,  the  protest  must  be  made  by  him. — Story 
on  Bills  of  Exchange,  Sec.  276;  1  Parsons  on  Notes 
and  Bills,  p.  633.  But  if  there  is  no  Notary  near  the 
place,  then  it  is  sufficient  if  the  protest  is  made  by  some 
respectable  person,  in  the  presence  of  two  witnesses. — 
Id;  Bayley  on  Bills,  Sec.  2;  Chitty  on  Bills,  p.  883; 
Burke  vs.  McKay,  2  How.,  p.  66;  Reed  vs.  Bank  of 
Ky.,  1  T.  B.  *Mon.,  p.  91;  Herkimer  Co.  Bank  vs. 
Cox,  21  Wend.,  p.  119;  Bank  vs.  Porter,  2  Watts,  p. 

141;  French  Code  de  Commerce,  Art.  173. 

• 

3227.  Protest  must  be  made  by  an  instrument  in 
writing,  giving  a  literal  copy  of  the  bill  of  exchange, 
with  all  that  is  written  thereon,  or  annexing  the  origi- 
nal; stating  the  presentment,  and  the  manner  in  which 
it  was  made;  the  presence  or  absence  of  the  drawee 
or  acceptor,  as  the  case  may  be;  the  refusal  to  accept 
or  to  pay,  or  the  inabiUty  of  the  drawee  to  give  a 
binding  acceptance;  and  in  case  of  refusal,  the  reason 
assigned,  if  any;  and,  finally,  protesting  against  all  the 
parties  to  be  charged. 

Note. — 1  Parsons  on  Bills  and  Notes,  p.  645;  Story 
on  Bills  of  Exchange,  Sec.  276;  French  Code  de  Com- 
merce, Art.  173. 

3228.  A  protest  for  non-acceptance  must  be  made 
in  the  city  or  town  in  which  the  bill  is  presented  for 
acceptance,  and  a  protest  for  non-payment  in  the  city 
or  town  in  which  it  is  presented  for  payment. 

Note.— The  place  of  protest  for  non-acceptance  is 
the  place  where  the  bill  is  to  be  presented  for  accept- 
ance.— Story  on  Bills  of  Exchange,  Sec.  282;  Chitty  on 
Bills,  p.  863;  Mitchell  vs.  Baring,  10  Bam.  3s  Cress., 
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p.  1.  The  rule  of  the  text  as  to  place  of  protest  for 
non-payment  meets  the  views  of  Mr.  Story.  (Story  on 
Bills  of  Exchange,  Sec.  282.) 

3239.    A  protest  must  be  noted  on  the  day  of  pre-  Protert, 

,  .  when  to  be 

sentment,  or  on  the  next  business  day;  but  it  may  be  mad©, 
written  out  at  any  time  thereafter. 

Note.— Story  on  Bills  of  Exchange,  Sec.  278;  Chitty 
on  Bills,  p.  506;  Bayley  on  Bills,  Sec.  2;  Chaters  vs. 
Bell,  4  Esp.,  p.  48.  Noting  the  protest  is  simply  to 
mark  (usually  on  the  paper  itself)  the  facrand  time  of 
the  demand,  the  charges  of  minuting,  and  sometimes 
the  place  and  name  of  the  parties  of  whom  the  demand 
is  made.  The  note  should  be  signed  by  the  initials  of 
the  Notary. — 1  Parsons  on  Notes  and  Bills,  p.  644; 
Thomson  on  Bills,  p.  477. 

3230.  The  want  of  a  protest  of  a  foreign  bill  of  Protest, 

when 

exchange,  or  delay  in  making  the  same,  is  excused  in  excused, 
like  cases  with  the  want  or  delay  of  presentment. 

Note. — 1  Parsons  on  Notes  and  Bills,  p.  646;  Story 
on  Bills,  Sec.  280.    See  Sees.  3219  and  8220. 

3231.  Notice  of  protest  must  be  given  in  the  same  Notice  of 

protest, 

manner  as  notic^of  dishonor,  except  that  it  may  be  now  given, 
given  by  the  Notary  who  makes  the  protest. 

Note. — 1  Parsons  on  Notes  and  Bills,  p.  646. 

3232.  If  a  foreign  bill  of  exchange  on  its  face  Waiver  of 

.  .  protest 

waives  protest,  notice  of  dishonor  may  be  given  to  any 
party  thereto,  in  like  manner  as  of  an  inland  bill; 
except  that  if  any  indorser  of  such  a  bill  expressly 
requires  protest  to  be  made,  by  a  direction  written  on 
the  bill  at  or  before  his  indorsement,  protest  must  be 
made,  and  notice  thereof  given  to  him  and  to  all  sub- 
sequent indorsers. 

3233.  One  who  pays  a  foreign  bill  of  exchange  for  Dociara- 
honor  must;  declare,  before  payment,  in  the  presence  payment 
of  a  person  authorized  to  make  protest,  for  whose 
honor  he  pays  the  same,  in  order  to  entitle  him  to 
reimbursement. 
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Note, — 1  Parsons  on  Notes  and  Bills,  p.  320;  Gera- 
lopulo  vs.  Wider,  10  C.  B.,  pp.  690,  709;  Gayzam  vs. 
Armstrong,  3  Dana,  p.  554. 

Damages         3234.     Damaffcs  are  allowed  as  hereinafter  pre- 

allowed  on  *-'  * 

fore"°°^biif  scribed,  as  a  full  corapeusation  for  interest  accrued 
before  notice  of  dishonor,  reexchange,  expenses,  and 
all  -other  damages,  in  favor  of  holdera  for  value  only, 
upon  bills  of  exchange  drawn  or  negotiated  within  this 
State,  an#  protested  for  non-acceptance  or  non-payment. 

Note. — In  Page,  Bacon  &  Co.  vs.  Wamer,  4  Cnl., 
p.  395,  the  second  of  a  foreign  bill  of  exchange  drawn 
here  and  payable  at  sight,  was  duly  presented  and  pro- 
tes»ted.  Afterward,  and  before  suit  brought,  the  first  of 
exchange  with  interest  and  cost  of  protest  was  paid  to 
the  holder.  Held:  that  the  drawer  was  released  from 
payment  of  damages  for  dishonor  of  the  second. 


Rate  of 
damagee. 


Interest  on 
amount  of 

ro tested 

ill. 


I 


3235.  Damages  are  allowed  under  the  last  section 
upon  bills  drawTi  upon  any  person: 

1.  If  drawn  upon  any  person  in  this  State,  two  dol- 
lars upon  each  one  hundred  dollars  of  the  principal 
sum  specified  in  the  bill; 

2.  K  drawn  upon  any  person  out#)f  this  State,  but 
in  any  of  the  other  States  west  of  the  Rocky  Moun- 
tains,  five  dollars  upon  each  hundred  dollars  of  the 
principal  sum  specified  in  the  bill; 

3.  If  drawn  upon  any  person  in  any  of  the  United 
States  east  of  the  Rocky  Mountains,  ten  dollars  upon 
each  hundred  dollars  of  the  principal  sum  specified  in 
the  biU; 

4.  If  drawn  upon  any  person  in  any  place  in  a  foreign 
country,  fifteen  dollars  upon  each  hundred  dollars  of 
the  principal  sum  specified  in  the  bill. 

3236.  From  the  time  of  notice  of  dishonor  and 
demand  of  payment,  lawful  interest  must  be  allowed 
upon  the  aggregate  amount  of  the  principal  sum  spe- 
cified in  the  bill,  and  the  damages  mentioned  in  the 
preceding  section. 
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I  3237.     If  the  amount  ofa  protested  bill  of  exchange  Damages, 

I  is  expressed  in  money  of  the  United  States,  damages  estimated. 

I  are  estimated  upon  such  amount  without  regard  to  the 

rate  of  exchange. 


'O 


3238.     If  the  amount  of  a  protested  bill  of  exchange  Sam©. 
IS  expressed  in  foreign  money,  damages  are  estimated 
upon  the  value  of  a  similar  bill  at  the  time  of  protest, 
in  the  place  nearest  to  the  place  where  the  bill  was 
negotiated,  and  where  such  bills  are  currently  sold. 


CHAPTER  m. 

PROMISSORY  NOTES. 


Section  3244.  Promissory  note,  what. 

3245.  Certain  instruments  promissory  notes. 

3246.  BiU  of  exchange,  when  converted  into  a  note. 

3247.  Certain  sections  applicable  to  notes. 

3248.  Effect  of  delay  in  presentment. 

3244.     A  promissory  note  is  an  instrument,  neero-  Promissory 

^  "^  .  .  note,  what, 

liable  in  form,  whereby  the  signer  promises  to  pay  a 
specified  sum  of  money. 

Note. — Mr.  Story  defines  a  promissory  note  "  to  be 
a  written  engagement  by  one  person  to  pay  another 
person  therein  named,  absolutely  and  unconditionally, 
a  certain  sum  of  money  specified  therein." — Story  on 
Promissory  Notes,  Sec.  1.  The  definition  given  by  Mr. 
Justice  Blackstone  is,  that  promissory  notes  or  notes  of 
hand  are  a  plain  and  direct  engagement  in  writing  to  pay 
a  sum  specified  at  a  time  limited  therein  to  a  person 
therein  named,  or  sometimes  to  his  order,  or  often  to  the 
bearer  at  large. — 2  Black.  Comm.,  p.  467.  Says  Mr. 
Story  (Story  on  Promissory  Notes,  Sec.  4):  "  It  seems 
scarcely  necessary  to  point  out  the  distinction  between 
bills  of  exchange  and  promissory  notes  in  their  gen- 
eral structure  and  character.  In  a  bill  of  exchange 
there  are  ordinarily  three  original  parties,  the  drawer, 
the  payee,  and  the  drawee,  who,  after  acceptance, 
becomes  the  acceptor.  In  a  promissory  note  there  are 
but  two  original  parties,  the  maker,  and  the  payee.  In 
a  bill  of  exchange  the  acceptor  is  the  primary  debtor. 
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in  the  contemplation  of  law,  to  the  payee,  and  the 
drawer  is  but  collaterally  liable.  In  a  promissoiy  note 
the  maker  is,  in  contemplation  of  law,  the  primary 
debtor.  If  a  note  be  negotiable  and  is  indorsed  by  the 
payee,  then  there  occurs  a  striking  resemblance  in  the 
relations  of  the  parties  upon  both  instruments,  although 
they  are  not  in  all  respects  identical.  The  indorser  of 
a  note  stands  in  the  same  relation  to  the  subsequent 
parties  as  the  drawer  of  a  bill,  and  the  maker  of  the 
note  is  under  the  same  liabilities  as  the  acceptor  of  a 
bill."  A  promissory  note  payable  generally,  but  not 
specifying  any  particular  time  of  payment,  is  due  at 
once. — Holmes  vs.  West,  17  Cal.,  p.  623;  Keyes  vs. 
Fenstonnaker,  24  id.,  p.  329.  The  meaning  of  a  promis- 
sory note  cannot  be  varied  by  parol. — Aud  vs.  Magruder, 
10  Cal.,  p.  282.  The  words  **  value  received  "  are  not 
necessary. — People  vs.  McDermot,  8  Cal.,  p.  288. 

8245.  An  instrument  in  the  form  of  a  bill  of  ex- 
change, but  drawn  upon  and  accepted  by  the  drawer 
himself,  is  to  be  deemed  a  promissory  note. 

Note. — Fairchild  vs.  Ogdensburgh,  etc.,  R.  R.,  15 
N.  Y.,  p.  337;  Miller  vs.  Thompson,  3  M.  &  G.,  p.  576. 

Bill  of  3246.    A  bill  of  exchange,  if  accepted,  with  the 

exchange, 

when  consent  of  the  owner,  by  a  person  other  than  the 

oonverted  '       "^  ^ 

into  a  note,  drawee,  or  an  acceptor  for  honor,  becomes  in  effect 
the  promissory  note  of  such  person,  and  all  prior  par- 
ties thereto  are  exonerated. 

NoTE.—Peto  vs.  Reynolds,  9  Ex.,  p.  410. 


Certain 

instm- 

ments 

promissory 

notes. 


Certain 
sections 


3247.     Chapter  I  of  this  Title,  and  Sections  3181 


applicable    and  3214  of  this  Code,  apply  to  promissory  notes. 


o  notes. 


Effect  of 
delay  in 
present- 
ment. 


8248.  If  a  promissory  note,  payable  on  demand, 
or  at  sight,  without  interest,  is  not  duly  presented  for 
payment  within  six  months  from  its  date,  the  in- 
dorsers  thereof  are  exonerated,  unless  such  present- 
ment is  excused. 


Note. — Sice  vs.  Cunningham,  1  Cow.,  p'.  397. 
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CHAPTER  IV. 

CHECKS. 

SxcnoK  S254.  Check,  what. 

3255.  Rules  applicable  to  checks. 

3254.  A  check  is  a  bill  of  exchange  drawn  upon  Check. 
a  bank  or  banker,  or  a  person  described  as  such  upon 

the  face  thereof^  and  payable  on  demand,  without  in- 
terest. 

Note. — Mr.  Parsons'  definition  of  a  check  is  as  fol- 
lows: **  It  is  a  brief  draft  or  order  on  a  banking  house 
directing  it  to  pay  a  certain  sum  of  money." — 2  Pars. 
on  Notes  and  Bills,  p.  57.  **A  check  is  a  written  order 
or  request,  addressed  to  a  bank  or  to  persons  carrying 
on  the  business  of  bankers,  by  a  party  having  money 
in  their  hands,  requesting  them  to  pay,  on  presentment, 
to  another  person  or  t6  him  or  bearer,  or  to  him  or 
y  order,  a  certain  sum  of  money  specified  in  the  instru- 

ment."— Story  on  Promissory  Notes,  Sec.  487.  Checks 
are  usually  drawn  payable  to  a  party  named  or  bearer, 
but  there  is  nothing  in  the  law  to  prevent  them  from 
being  made  payable  to  a  particular  person  or  his  order. 
If  they  are  made  payable  to  a  particular  person  only 
they  are  not  negotiable;  if  payable  to  order  they  are 
negotiable  by  indorsement,  and  if  payable  to  bearer 
they  are  negotiable  by  mere  delivery. — Story  on  Prom- 
issory Notes,  Sec.  488.  The  legal  presumption  is  that 
a  check  is  drawn  for  money  due  from  the  drawer. — 
Headley  vs.  Beed,  2  Cal.,  p.  322. 

3255.  A  check  is  subiect  to  all  the  provisions  of  Rules  , 
this  Code  concerning  bills  of  exchange,  except  that:     to  checks. 

1.  The  drawer  and  indorsers  are  exonerated  by 
delay  in  presentment,  only  to  the  extent  of  the  injury 
which  they  suffer  thereby; 

2.  An  indorsee,  after  its  apparent  maturity,  but 
without  actual  notice  of  its  dishonor,  acquires  a  title 
equal  to  that  of  an  indorsee  before  such  period. 

Note. — Mintum  vs.  Fisher,  4  Cal.,  p.  35;  Robinson 
vs.  Hawksworth,  9  Q.  B.,  p.  52;  Harbeck  vs.  Craft, 
4  Duer,  p.  122;  see  Little  vs.  Phoenix  Bank,  2  Hill, 
p.  425;  Keene  vs.  Beard,  8  C.  B.  (N.  S.),  p.  381; 
Alexander  vs.  Burchfleld,  7  M.  &  G.,  p.  1061.    One 
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day  is  allowed. — Boddington  vs.  Schleuker,  4  B.  & 
Ad.,  p.  752. 

Sabd,  1.— Moule  vs.  Brown,  4  Bing.  N.  C,  p.  266; 
Eothschild  vs.  Corney,  9  B.  &  C,  p.  388;  see  Anderson 
vs.  Busteed,  5  Duer,  p.  485.  No  grace  is  allowed  on 
checks.— See  Sec.  3181. 


CHAPTER  V. 

BONDS,    BANK   NOTES,    AND   CERTIFICATES   OP  DEPOSIT. 

.  Section  3261 .  Bank  note  negotiable  after  payment. 
3262.  Title  acquired  by  indorsee. 

Banknote        3261.     A  bank  note  remains  negotiable,  even  after 

DOgotiable     .  ^  ' 

*^menL     ^^  ^^  been  paid  by  the  maker. 

« 

Note. — Bank  notes  are  in  their  form  only  the  prom- 
issory notes  of  a  bank,  payable  on  demand  to  the 
bearer.--2  Parsons  on  Notes  and  Bills,  p.  88.  They 
may  be  sued  without  demand. — Haxtun  vs.  Bishop,  3 
Wend.,  p.  22;  Bank  of  Niagara  vs.  M'Cracken,  18 
Johns.,  p.  493;  Bryant  vs.  Damariscotta  Bank,  18  Me., 
p.  240.  But  in  Kentucky  it  has  been  held  that  demand 
must  be  made  before  suit  brought,  although  it  need  not 
bo  averred.— Bank  of  Ky.  vs.  Hickey,  4  Littell,  p.  225. 
Says  Mr.  Parsons  (2  Parsons  on  Bills  and  Notes,  p.  90): 
**It  is  a  universal  rule,  that  current  bank  bills  area 
lawful  tender,  unless  objected  to  because  not  money. 
That  is,  the  creditor  has  a  right  to  claim  coin  if  he 
chooses  to,  .and  refuse  anything  else.  But  if  current 
bills,  by  which  we  mean*those  that  are  redeemed  at  the 
'bank  counter,  and  are  passing  at  par  value  in  or  during 
Ijransactions,  are  tendered,  and  he  refuses  them  on  any 
other  ground  than  because  they  are  not  money,  he  can- 
not afterward  make  that  objection,  and  they  have  then 
the  force  of  so  much  specie." — See,  also,  Phillips  vs. 
Blake,  1  Met.,  p.  156;  Snow  vs.  Perry,  9  Pick.,  p.  539; 
Jefferson  Co.  Bank  vs.  Chapman,  19  Johns.,  p.  322; 
Warren  vs.  Mains,  7  Johns.,  p.  476;  Thomas  vs.  Todd, 
6  Hill,  p.  340.  If  one  loses  a  bank  note,  he  who  takes 
it  for  value  from  the  finder,  or  from  a  thief,  without 
knowledge  of  the  fraud  or  theft,  is  entitled  to  it.  Nor 
will  the  mere  neglect  to  inquire  into  the  title  of  the 
party  from  whom  he  takes  it  defeat  his  right.  "  And 
the  American  rule  seems  to  be,  that  the  party  from 
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whom  the  hank  hill  is  ohtained  hy  fraud  or  felony,  or 
hy  whom  it  is  lost,  and  who  claims  to  hold  the  property 
of  it  on  that  ground,  must  show  that  it  was  so  parted 
with  by  him,  and  also  that  the  other  came  bythe  note 
in  a  way  that  gives  him  no  title  to  it.  This  is  going 
one  step  further  in  favor  of  bank  bills  than  is  done  in 
the  case  of  ordinary  negotiable  paper." — 2  Parsons  on 
Notes  and  Bills,  p.  93.  On  a  lost  note  a  bank  is  not 
liable  to  the  loser,  but  it  is  otherwise  if  the  note  is 
destroyed. — Hinsdale  vs.  Bank  of  Orange,  6  Wend.,  p. 
378;  Bank  of  Louisville  vs.  Summers,  14  B.  Monroe, 
p.  306;  2  Parsons  on  Notes  and  Bills,  p.  93.  In  cases 
of  bankruptcy,  bank  notes  are  considered  as  cash. — 
Lowndes  vs.  Anderson,  13  East.,  p.  130. 


VJ 

litle       p^  ^ 
acquired'      / 
by  f 

indorsee.      < 

dishonor  within  his  knowledge,  acquires  a  title  equal 
to  that  of  a  transferee  before  such  event. 


3262.     A  transferee  of  a  bond,  bank  note,  or  cer-  Title     p-^  ^      i^\J 
tificate  of  deposit,  after  its  apparent  maturity  or  actual  {Jf^^^^^ 


Note.— See  2  Parsons  on  Notes  and  Bills,  p.  97; 
Story  on  Promissory  Notes,  Sec.  501.  This  section 
places  bonds  and  certificates  of  deposit  upon  the  same 
footing  as  bank  bills  in  respect  to  the  effect  of  a  trans- 
fer after  apparent  maturity.  To  this  extent  the  section 
modifies  the  rule  of  Brumagim  vs.  Tallant,  29  Cal.,  p. 
503.  See,  also,  Welton  vs.  Adams  &  Co.,  4  Cal.,  p. 
37.  The  execution  or  delivery  of  a  certificate  of  deposit 
changes  the  characters  of  the  makers  of  it  from  cus- 
todians of  the  funds  to  that  of  debtors. — Naglee  vs. 
Palmer,  7  Cal.,  p.  543;  McMillan  vs.  Richards,  9  Cal., 
p.  365. 


TITLE  XVI. 

GENERAL  PROVISIONS. 
Section  3268.  Parties  may  waive  provisions  of  Code. 

3268.     Except  where  it  is  otherwise  declared,  the  parties 

provisions  of  the  foregoing  fifteen  Titles  of  this  Part,  provisions 

in  respect  to  the  rights  and  obligations  of  parties  to 

« 
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8am  e. 


Breach  of 
warranty 
of  title  to 
personal 
property. 
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the  buyer,  under  tlie  contract,  over  tlie  net  proceeds 
of  the  resale;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner 
prescribed  by  Section  3049,  the  excess,  if  any,  of  the 
amount  due  from  the  buyer,  under  the  contract,  over 
the  value  to  the  seller,  together  with  the  excess,  if 
any,  of  the  expenses  properly  incurred  in  carrying  the 
property  to  market,  over  those  which  would  have  been 
incurred  for  the  carriage  thereof  if  the  buyer  had 
accepted  it. 

Note. — JSubd,  1. — Sands  vs.  Ta^'lo?,  5  Johns.,  p.  395. 

&iibd,  2. — Boorman  vs.  Nash,  9  B.  &  C,  p.  145. 
This  provision  seems  to  be  only  reasonable.  Some 
tilings  are  marketable  only  in  large  cities,  yet  are  manu- 
factured or  owned,  in  many  cases,  by  persons  living  in 
the  country.  If  such  things  should  be  bought  by  a 
resident  of  the  country,  the  expense  of  forwarding 
them  to  him  might  be  trifling  comi)ared  with  the  ex- 
pense of  transportation  to  the  nearest  market.  Justice 
to  the  buyer  requires  that  the  market  price  should  be 
allowed  to  him,  but  justice  to  the  seller  requires  that  he 
should  be  allowed  the  increased  cost  of  sending  the 
things  to  market.  See  on  entire  section  Parsons  on  Con- 
tracts, 3d  vol.,  pp.  28-9, 208-9,  and  notes.  In  Green  vs. 
Bateman,  2  Woodb.  &  M.,  p.  359,  it  was  held  where  there 
was  such  misunderstanding  as  to  price  that  no  express 
contract  could  be  proved,  the  vendee  offering  to  return 
the  goods,  which  was  refused,  and  he  sold  them,  the 
vendee  was  treated  as  the  trustee  of  the  vendor,  liable 
to  vendor  for  the  price  received,  deducting  compensa- 
tion for  his  services. 

3312.  The  detriment  caused  by  the  breach  of  a 
warranty  of  the  title  of  personal  property  sold,  is 
deemed  to  be  the  value  thereof  to  the  buyer,  when  he 
is  deprived  of  its  possession,  together  with  any  costs 
which  he  has  become  liable  to  pay  in  an  action  brought 
for  the  property  by  the  true  owner. 

Note. — What  constitutes  a  warranty  in  the  numer- 
ous cases  referred  to  in  this  Article,  see  Sees.  1763- 
1778,  ante,  inclusive.  This  note  is  referred  to  under 
the  Title  **  "Warranty."  A  different  rule  has  been  laid 
down  in  New  York,  conforming  to  the  rule  concern- 
ing real  property  (Armstrong  vs.  Percy,  5  Wend., 


Civil  Code,  399 

p.  535);  but  this  section  states  the  law  as  it  appears  to 
be  in  England  (see  Simons  vs.  Patchett,  7  E.  &  B.,  p. 
568),  and  as  appears  to  bo  most  in  accordance  with 
general  principles.  A  vendee  may  avail  himself  of  a 
breach  of  fraud,  treach  of  warranty,  or  failure  of  con- 
sideration by  way  of  defense  in  an  action  on  a  con- 
^  tract. — Flint  vs.  Lyon,  4  Cal.,  p.  21;  see  Parsons  on 

Contracts,  3  vol.,  p.  208;  Pounsett  vs.  Fuller,  17  C.  B., 
p.  660.  2d  Bl.  Com.,  p.  451:  **  A  purchaser  of  goods 
and  chattels  may  have  satisfaction  of  the  seller  if  he 
sells  them  as  his  own  and  the  title  proves  deficient, 
without  any  express  warranty  for  that  purpose."  He 
afterwards  says  (3  Bl.  Com.,  p.  166),  in  substance,  that 
tHe  seller  undertakes  that  the  goods  are  his,  and  if  they 
are  not  damages  may  be  awarded  for  deceit.  The  rule 
that  the  seller,  if  in  possession,  warrants  the  title,  is 
confined  to  sale  of  chattels. — Huntley  vs.  Waddell,  12 
Ired.  L.,  p.  32;  Ricket  vs.  Dickens,  1  Trumphy,  p.  343 
(1806);  Defreeze  vs.  Trumper,  1  Johns.,  p.  274;  Her- 
mance  vs.  Vernoy,  6  Johns.,  p.  5  (1810);  Vibbard  vs. 
Johnson,  19  Johns,  p.  77  (1821);  Swett  vs.  Colgate,  20 
Johnson,  p.  196  (1822);  Reid  vs.  Barber,  3  Co  wen,  p. 
272  (1824);  McCoy  vs.  Artcher,  3  Barb.,  p.  323  (1848); 
also,  Edick  vs.  Crim,  10  Barb.,  p.  445;  Dresser  vs. 
Ains worth,  9  Barb.,  p.  619,  and  many  other  cases  sus- 
taining the  text. 

3313.    The  detriment  caused  by  the  breach  of  a  Broach  of 

warranty  of  the  quaHty  of  personal  property  is  deemed  quality  of 

to  be  the  excess,  if  any,  of  the  value  which  the  prop-  property. 
erty  would  have  had  at  the  time  to  which  the  warranty 
referred,  if  it  had  been  complied  with,  over  its  actual 
value  at  that  time. 

NoTK.— Tallman  vs.  Clute,  3  Barb.,  p.  424;  Cary  vs. 
Gruman,  4  Hill,  p.  625;  Comstock  vs.  Hutchinson,  10 
Barb.,  p.  211;  Roberts  vs.  Carter,  28  Barb.,  p.  462; 
Milbum  vs.  Belloni,  34  Barb.,  p.  607;  12  Abb.  Pr.,  p. 
451;  Voorhees  vs.  Earl,  2  Hill,  p.  288;  Lattin  vs.  Davis, 
Hill  &  D.  Supp.,  p.  9;  Muller  vs.  Eno,  14  N.  Y.,  p. 
597;  Prentice  vs.  Dike,  6  Duer,  p.  220;  Tales  vs.  Mp- 
Keon,  2  Hilt.,  p.  53;  Hilliard  on  Torts,  Vol.  2,  pp.  181, 
211,  212,  and  Note  (w)  on  p.  180;  Harrison  vs.  Berkley, 
1  Strobh.,  p.  548.  Cary  vs.  Gruman,  first  above  cited, 
was  an  action  for  the  breach  of  warranty  in  the  sale  of 
a  horse.  The  measure  of  damages  was  held  to  be  the 
difference  between  what  would  have  been  its  value  as  a 
sound  horse  and  its  value  with  its  defects.    Cowen,  J., 
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held  that  the  agreed  price  is  strong  evidence  of  actual 
value.  The  vendee,  if  he  objects  to  the  articles  as  such 
not  bargained  for,  may  rescind  the  contract  as  a  whole. 
He  cannot  retain  part  and  sue  for  non-delivery  of  the 
whole,  nor  can  he  require  the  delivery  of  the  whole  and 
.  sue  for  inferiority.  Shields  vs.  Potter,  2  Sandf.,  p.  262, 
was  an  action  on  a  contract  for  pig  iron,  part  Wng- 
delivered  but  rejected,  not  being  such  as  contracted  for. 
It  rose  in  price,  and  Oakly,  J.,  held  that  they  could 
not  repudiate  as  to  the  part  undelivered  and  retain  the 
part  delivered,  but  they  wore  held  to  pay  market  price 
of  part  delivered.  The  damage  to  be  recovered  is  the 
difference  between  what  the  goods  are  and  what  they 
ought  to  be. — 3  Parsons  on  Contracts,  pp.  211,212. 

Broach  of        3314.     The  detriment  caused  by  the  breach  of  a 

warranty  of  /,-,/»  n  •    i         r.  i 

quality  for    warranty  of  the  fitness  of  an  article  of  personal  prop- 

purpose,      ^j^y  fQj,  a  particular  purpose,  is  deemed  to  be  that 

which  is  defined  by  the  last  section,  together  with  a 

fair  compensation  for  the  loss  incurred  by  an  effort  in 

good  faith  to  use  it  for  such  purpose. 

• 

Note. — Passenger  vs.  Thirbum,  35  Barb.,  p.  17; 
Bandall  vs.  Roper,  E.  B.  &  E.,  p.  84.  "What  consti- 
tutes a  warranty  is  fully  discussed  in  1  Parsons  on  Con- 
tracts, pp.  573-593,  and  the  numerous  and  recent 
authorities  there  cited.  See  1  Parsons  on  Contracts,  p. 
586.  Fitness  of  the  article  for  the  purpose  for  which  it 
is  ordered  is  here  discussed. — See  Beats  vs.  Olmstead, 
24  Vt.,  p.  114.  The  case  of  Jones  vs.  Bright,  5  Bing., 
p.  533,  is  a  leading  case  on  this  point  in  the  English 
Courts.  The  plaintiff  applied  to  defendant,  a  manufac- 
turer thereof,  for  copper  sheathing  for  vessels.  Defend- 
ant said:  "  I  will  supply  you  well."  It  was  taken  and 
used,  and  lasted  only  about  four  months,  instead  of  four 
years,  the  "  usual  time."  An  implied  warranty  was  held 
to  have  been  made.  There  is  a  distinction  between  the 
purchase  of  an  article  already  existing  or  manufactured, 
and  one  ordered  to  be  made  or  supplied  to  perform  or 
supply  a  certain  puriwse — the  difference  is  in  ordering  a 
ihirig  for  a  special  purpose,  and  a  special  thing,  whether 
for  a  special  purpose  or  not.  If  the  specific  thing  is 
ordered,  the  vendee  is  under  the  rule  of  caviat  emptor; 
but  if  he  orders  a  thing  for  a  special  purpose,  the  risk 
is  on  the  vendor. — 1  Parsons  on  Contracts,  pp.  587, 588; 
Keates  vs.  Coddington,  2  E.  L.  &  E.,  p.  320,  S.  C;  10 
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C.  B.,  p.  591;  alsoi  Chauter  vs.  Hopkins,  4  M.  &  W., 
p.  399,  which  is  a  leading  case,  but  all  sustain  the  text 
as  to  the  warranty. 

3315.  The  detriment  caused  by  the  breach  of  a  Broachof 

^  oarner|s 

carrier's  obligation  to  accept  freight,  messages,  or  pas-  jj rSS?" 
sengers,  is  deemed  to  be  the  difference  between  the  «**®^»®*®- 
amount  which  he  had  a  right  to  charge  for  the  carriage 
and  the  amount  which  it  would  be  necessary  to  pay  for 
the  same  service  when  it  ought  to  be  perfbnned. 

Note. — See  oblipjation  to  accept  freight,  Sec.  2169, 
ante,  and  note;  Ogden  vs.  Marshall,  8  N.  Y.,  p.  340. 
In  2  Parsons  on  Contracts,  p.  173  (5th  ed.),  he  says: 
"A  common  carrier  is  bound  to  receive  and  carry 
all  the  goods  offered  for  transportation;"  and  there 
seems  to  be  no  doubt  that  one  who  holds  himself 
forth  to  the  public  to  carry  for  hire  is  a  common  car- 
rier as  much  in  his  first  trip  as  in  his  second,  third, 
or  fourth.  Fuller  vs.  Bradley,  25  Penn.,  p.  120;  and 
compare  with  Pender  vs.  Robins,  6  Jones,  p.  207,  and 
Cincinnati,  etc.,  vs.  Boal,  15  Ind.,  p.  345.  A  common 
carrier  failing  or  refusing  to  carry  goods  thereby  breaks 
his  contract — that  is,  violates  the  obligation  the  law 
imposes  on  his  occupation — and  the  owner,  if  he  can 
by  the  exercise  of  diligence  obtain  other  means  of  con- 
veyance, is  bound  to  do  so  and  use  them,  and  may 
recover  the  loss  occasioned  by  the  extra  expense, 
trouble,  and  delay. — 3  Pars,  on  Cont.,  p.  19i;  O'Con- 
nor vs.  Foster,  10  Watts,  p.  418.  On  the  subjects 
embraced  in  this  and  the  two  succeeding  sections,  see 
Chap.  V,  Title  YII,  Part  IV,  Div.  Ill,  ante,  and 
notes. 

3316.  The  detriment  caused  by  the  breach  of  a  Breaohof 

oarridr's 

carrier's  obligation  to  deliver  freight,  where  he  has  obHgatioB 
not  converted  it  to  his  own  use,  is  deemed  to  be  the 
value  thereof  at  the  place  and  on  the  day  at  which  it 
should  have  been  delivered,  deducting  the  fi'eightage 
to  which  he  would  have  been  entitled  if  he  had  com- 
pleted the  delivery. 

NoTB. — As  to  common  carrier's  liability  for  the 
delivery  of  freight,  see  Sees.  2118,  2119,  and  2194,  ante, 
and  notes.    Value  of  freight  not  converted  but  not  de- 

51 — vol.  it. 


402  Civil  Code. 

livered.    Smith  vs.  Griffith^  3  Hill,  p.  333,  settles  the 
question  as  to  the  amount  of  damages  for  this  detri- 
ment.   As  to  its  value  at  the  time  and  place  where  it 
was  to  be  delivered,  see  Sedgw.  Dam.,  p.  365;  Van 
Winkle  vs.  U.  S.  Steamship  Co.,  37  Barb.,  p.  122; 
Wheelwright  vs.  Beers,  2  Hall,  p.  391.    As  to  how  the 
value  is  to  be  ascertained,  see  Harris  vs.  Panama  K.  R. 
Co.,  3  Bosw.,  p.  7.    Deducting  the  freightage. — Wat- 
kinson  vs.  Laughton,  8  Johns.,  p.  213;   Atkisson  vs. 
Steamboat  Castle  Garden,  28  Miss.,  p.  124.    As  early 
as  the  June  Term,  1850,  the  Supreme  Court  of  this 
State  held  that  the  common  law  obligation  of  common 
carriers  subjected  them  to  damages  in  the  value  of  the 
goods  at  the  port  of  delivery. — Ringgold  vs.  Haven  & 
•  Livingston,  1  Cal.,  p.  108,  and  affirmed  in  Hart  vs. 
Spaulding,   1  Cal.,   p.  214.     Stoppage  in   transit,  by 
vendor  of  goods  on  a  credit,  protects  the  carrier,  and  a 
refusal  to  deliver  to  vendor  is  a  conversion. — Jones  vs. 
Earl,  37  Cal.,  p.  630,  and  cases  cited  by  the  Court  in 
the  opinion.    See  Sees.  3078,  3079,  ante,  and  notes. 

Garrior*8  3317.     The  detriment  caused  by  a  carrier's  delay 

delay.  '^  -^ 

in  the  delivery  of  freight,  is  deemed  to  be  the  depre- 
ciation in  the  intrinsic  value  of  the  freight  during  the 
delay,  and  also  the  depreciation,  if  any,  in  the  market 
value  thereof,  otheinvise  than  by  reason  of  a  deprecia- 
tion in  its  intrinsic  value,  at  the  place  where  it  ought 
to  have  been  delivered,  and  between  the  day  at  which 
it  ought  to  have  been  delivered,  and  the  day  of  its 
actual  deliveiy. 

Note. — As  to  common  carrier's  liability  for  delay,  see 
Sec.  2196,  ante,  and  note.    The  law,  in  regulating  the 
measure  of  damages,  contemplates  a  range  of  the  entire 
market,  and  the  average  of  prices,  as  thus  found  running 
through  a  reasonable  length  of  time. — Smith  vs.  Griffith, 
3  Hill,  p.  333.  This  was  so  held  by  Chief  Justice  Nelson, 
Cowen,  J.,  dissenting,  on  defendant  offering  to  prove 
the  goods  to  be  of  fictitious  value  at  the  time  delivery 
ought  to  have  been  made.    Depreciation  from  delay. — 
Jones  vs.  N.  Y.  &  Erie  R.  R.  Co.,  29  Barb.,  p.  633; 
Kent  vs.  Hudson  River  R.  R.,  22  Barb.,  p.  278;  Med- 
bury  vs.  N.  Y.  &  Erie  R.  R.  Co.,  26  id.,  p.  564;  CoUard 
vs.  Southwestern  R.  R.  Co.,  7  H.  &  N.,  p.  79.     The 
case  of  Jones  vs.  N.  Y.  &  Erie  R.  R.  Co.  goes  to  the 
subject  of  the  depreciation  in  the  intrinsic  value  of  the 
article  to  be  delivered.    The  other  cases  relate  to  the 
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rise  or  fall  in  the  value  at  the  time  the  delivery  should 
have  been  made  compared  with  the  time  when  it  was 
made,  and  its  value  during  the  time  between  those 
dates. — Wilson  vs.  Lancashire  and  Yorkf*hire  R.  R. 
Co.,  9  C.  B.  (N.  S.)»  p.  6.*J2;-to  the  contrary  is  Jones 
vs.  N.  Y.  &  Erie  R.  R.,  29  Barb.,  p.  633;  AVibert  vs. 
N.  Y.  &  Erie  R.  R.  Co.,  19  id.,  p.  36;  see  Conger  vs. 
Hudson  River  R.  R.  Co.,  6  Ducr,  p.  375-  The  rule 
here  adopted  is  supported  by  the  weight  of  authority, 
and,  as  it  is  believed,  by  the  weight  of  reason.  It 
is  to  be  observed  that  the  latter  branch  of  the  rule 
does  not  include  the  former.  Goods  may  advance 
in  the  market,  and  yet  be  so  injured  by  delay  as  to 
diminish  their  intrinsic  value.  The  carrier  ought  not 
to  benefit  by  his  own  fault.  The  diCmages  awarded 
must  be  proximate,  and  not  remote  or  speculative. — 1 
Hilliard  on  Torts,  p.  82,  Notes  B  and  6;  Herrin  vs. 
Franklin,  etc.,  32  Vt.,  p.  274. 

3318.     The  detriment  caused  by  the  breach  of  a  Breach  of  ^ 

*'  warranty  of 

warranty  of  an  agent's  authority,  is  deemed  to  be  the  authoriu. 
amount  which  could  have  been  recovered  and  collected 
from  his  principal  if  the  warranty  had  been  complied 
with,  and  the  reasonable  expenses  of  legal  proceed- 
ings taken,  in  good  faith,  to  enforce  the  .'act  of  the 
agent  against  his  principal. 

Note. — One  asFuming  to  act  as  an  aji^ent  warrants, 
to  all  dealing  with  him  as  such,  that  he  has  the 
authority  he  assumes. — Sec.  2S42,  ante,  and  note. 
When  an  agent  is  vested  with  authority  to  warrant. — 
See  Parsons  on  Contracts,  pp.  60-62,  and  the  cases 
there  referred  to  in  notes.  Where  the  agent  per- 
forms an  unauthorized  act  in  the  name  of  his  principal, 
and  the  principal  having  placed  him  in  a  position  to 
mislead  innocent  parties,  he  is  responsible  to  them. — 
Davidson  vs.  Dallas,  8  Cal.,  p.  227.  What  the  detri- 
ment is  deemed  to  be,  see  Simons  vs.  Patchett,  7  E.  & 
B.,  p.  568,  Representations  made  by  an  agent,  within 
the  scope  of  his  authority,  at  the  time  of  the  transac- 
tion, is  evidence  against  the  principal. — Neely  vs.  Na- 
glee,  23  Cal.,  p.  152.  Reasonable  expenses  in  good 
faith  incurred  in  action  to  enforce  agent's  acts  against 
the  principal.— See  Collen  vs.  Wright,  8  E.  &  B.,  p. 
647;  affirming  S.  C,  7  id.,  p.  301;  see  White  vs.  Madi- 
son, 26  N.  Y.,  p.  117;  seenote  to  Sec.  2343,  ante. 
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Breach  of         3319.     The  damasces  for  the  breach  of  a  promise 

promise  of  ^  ^  * 

marriage,     of  marriage  rest  in  the  sound  discretion  of  the  jury. 

Note. — Sec  Johnson  vs.  Jenkins,  24  N.  Y.,  p.  252. 
**  Damages  are  peculiarly  within  the  power  of  the  jury 
in  cases  of  this  kind  (mentioned  in  the  text);  for 
Courts,  both  in  England  and  in  this  country,  are  very 
V  unwilling  to  set  aside  a  verdict  in  these  cases  on  the 
ground  of  excessive  damages.'* — Parsons  on  Contracts, 
vol.  2,  pp.  68-9,  et  seq.;  Gough  vs.  Fiirr,  1  Y.  &  J., 
p.  477;  Goodall  vs.  Thurman,  1  Head,  p.  209;  Smith 
vs.  Woodbine,  1  C.  B.  (N.  S.),  p.  660.  Bad  character 
of  plaintifi'  being  plead  by  defendant,  and  his  proof 
failing,  may  be  considered  by  the  jury  in  aggravation 
of  damages. — Southard  vs.  liexford,  6  Cowen,  p.  254. 
As  a  personal  action  for  such  damages,  it  does  not,  as 
a  rule,  survive  or  pass  to  the  representative  of  tlio 
injured  party.— 2  Parsons  Contracts,  p.  70;  Chamber- 
lain vs.  Williamson,  2  M.  &  Sel.,  p.  408.  Neither  does 
it  survive  against  the  administrator  of  the  promisor. — 
2  Parsons  Contracts,  p.  70;  Stebbins  vs.  Palmer,  1 
Pick.,  p.  71;  Smith  vs.  Sherman,  4  Cush.,  p.  408. 
Whether  damages  for  seduction  may  rflso  be  given  in 
this  action,  see  2  Parsons  Contracts,  pp.  70,  71,  and 
notes. 


ARTICLE  II. 

DAMAGES  FOR  WKONQS. 

Skction  3333.  Breach  of  obligation  other  than  contract. 

3334.  Wrongful  occupation  of  real  property. 

3335.  Willful  holding  over. 

3336.  Conversion  of  personal  property. 

3337.  Same. 

3338.  Damages  of  lienor. 

3339.  Seduction. 

3340.  Injuries  to  animals. 

Broach  of         3383.     For  the  breach  of  an  obligation  not  arisinff 

obligation       ,  ^  ^ 

contract"  from  contract,  the  measure  of  damages,  except  where 
otherwise  expressly  provided  by  this  Code,  is  the 
amount  which  will  compensate  for  all  the  detriment 
proximately  caused  thereby,  whether  it  could  have 
been  anticipated  or  not. 

Note.— See  notes  to  Sees.  3274  and  3288,  ante.    In 
actions  for  damages  for  wrongs  the  rule  is  that  proof 
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of  damage  may  extend  up  to  verdict  of  all  facts  flow- 
ing as  the  natural  result  of  the  injury  for  which  the 
action  is  brought. — Hicks  vs.  Herring,  17  Cal.,  p.  566; 
see  Hart  vs.  Ten  £yck,  2  Johns.  Ch.,  p.  62;  Sharon  vs. 
Mosher,  17  Barb.,  p.  518;  Lacour  vs.  Mayor,  etc.,  of  N. 
Y.,  3  Duer,  p.  406;  St.  John  vs.  Mayor,  etc.,  of  N.  Y., 
6  id.,  p.  315;  compare  Walrath  vs.  Redfield,  11  Barb., 
p.  368.  It  has  been  held  by  our  Supreme  Court  that 
where  the  lo.«s  or  damage  is  direct,  as  the  improper 
commencement  of  a  suit  or  pros(K:ution  of  suit  so  com- 
menced, and  the  like,  counsel  fees  actually  paid  maybe 
recovered  as  damages. — Ah  Thae  vs.  Quan  Wan,  3  Cal., 
p.  216;  affirmed  in  Prader  vs.  Grim  &  Cooper,  13  Cal.,  p. 
585.  So,  also,  in  injunction  cases,  counsel  fees  for 
dissolution  of  the  writ  actually  paid  allowed  as  dam- 
ages, see  28  Cal.,  p.  11,  case  entitled  as  the  last  case 
cited,  and  Wilson  vs.  McEvoy,  25  Cal.,  p.  169. 

3334.     The    detriment    caused    by   the   wrongful  Wrongfai 

*'  ^  oocupation 

occupation  of  real  proi)erty,  in  cases  not  embraced  in  pJ/^J^y 
Sections  3335,  3344,  and  3345  of  this  Code,  or  Section 
1174  of  the  Code  of  Civil  Pkocedure,  is  deemed  to 
be  the  value  of  the  use  of  tlie  property  for  the  time  of 
8uch  occupation,  not  exceeding  five  years  next  pre- 
ceding the  commencement  of  the  action  or  proceeding 
to  enforce  the  right  to  damages,  and  the  costs,  if  any, 
of  recovering  the  possession. 

Note. — Formerly,  in  actions  of  ejectment,  damages 
were  not  recoverable,  but  resort  was  had  to  a  subse- 
quent action  of  tre.<pass  to  recover  mesne  profits. — 2 
Inst.,  p.  329;  3  Bl.  Com.,  p.  225;  Sayer  on  Dam.,  p. 
34;  also,  directly  on  this  point.  Van  Alen  vs.  Rogers, 
1  Johns.  Ctis.,  p.  281;  Harvey  vs.  Snow,  1  Yates,  p. 
15ft;  Adam-5  on  Ejectment,  p.  328.  In  many  States, 
including  our  own  (Cal.),  mesne  profits,  as  in  fact 
other  damages,  are  recoverable  in  an  action  of  qect- 
ment. — Boyd  vs.  Cowan,  4  Dall.,  p.  138;  Battin  vs. 
Bigelow,  Pet.  C.  C,  p.  452;  StaiT  vs.  Pease,  8  Conn.,  p. 
541 ;  Denn  vs.  Chubb,  1  Coxe,  p.  4G6;  Beach  vs.  Beach, 
20  Vt.,  p.  83;  Edgerton  vs.  Clark,  id.,  p.  264.  Value.— 
S<^dgw.  Dam.,  p.  125,  of  use  of  property  for  how  long 
before  suit  for  damages,  see  Jackson  vs.  Wood, 
24  Wend.,  p.  443;  2  Burr.,  p.  665;  3  Pars,  on  Cont., 
pp.  220-1.  Under  our  Code  it  is  competent  for  the 
plaintiff  to  recover  real  property  with  damages  for 
withholding  it,  and  the  rents  and  profits,  all  in  the 
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same  action  and  as  one  cause  of  action. — SuIIivaD  vs. 
Davis,  4  CaU,  p.  292;  Clark  vs.  Boynan,  14  Cal.,  p. 
637.  In  Moody  vs.  McDonald,  4  Cal.,  p.  297,  "  smart 
money"  is  not  allowed. — De  Costa  vs.  Mass.  Min.  Co., 
17  Cal.,  p.  613;  Chipman  vs.  Hibbard,  6  Cal.,  p,  162. 
"Whore  there  is  no  malice,  damages  are  limited  to 
natural  and  direct  consequences  of  the  act,  which  may 
be  computed.  Damages  to  mines  and  mining  prop- 
erty.— Galon  vs.  Fett,  oO  Cal.,  p.  481;  Antoine  Co.  vs. 
Ridge  Co.,  23  Cal.,  p.  219;  Maye  vs.  Tappan,  id.,  p. 
306.  For  a  fraud  in  the  sale  of  a  mine  plaintiff  may 
recover  a  larger  sum. — Ahrend  vs.  Alder,  33  Cal.,  p.  608. 
One  for  whose  bcnelit  in  part  men  are  employed,  with  his 
knowledge  and  consent,  to  remove  buildings  and 
fences  from  lands,  turn  out  the  occupants  and  take 
possession  thereof,  is  equally  liable  with  the  one  who 
actually  employed  the  men. — Treat  vs.  Riloy,  35  Cal.,  p. 
129.  Whether  defendant  may  set  off  improvements 
made  by  him  against  plaintiff's  claim  for  damages 
depends  on  peculiar  circumstances  discussed  and 
decided. — Carpentier  vs.  Small,  35  Cal.,  p.  355;  Cal. 
Code  of  Civ.  Pro.,  Sec.  741.  Permanent  improve- 
ments made  by  one  holding  under  color  of  title,  in 
good  faith,  allowed  as  a  set-off.  Ouster  being  denied, 
and  the  damages  admitted  which  were  recovered  in  a 
judgment  for  plaintiff,  he  recovers  cost. — Lawton  vs. 
Gordon,  37  Cal.,  p.  202.  "When  the  damages  awaid(Ml 
does  not  specify  whether  allowed  for  mense  profits  or 
damages,  or  both,  the  presumption  is  that  the  evidence 
sustained  the  judgment.— ^McCarthy  vs.  Yale,  39  Cal., 
p.  585. 

Wflifui  3335.     For  willfully  holding  over  real  property,  by 

holding 

over.  a  person  who  entered  upon  the  same,  as  guardian  or 

trustee  for  an  infant,  or  by  right  of  an  estate  teraiiua- 
ble  with  any  hfe  or  lives,  after  the  termination  of  the 
trust  or  particular  estate,  without  the  consent  of  the 
party  immediately  entitled  after  such  termination,  the 
measure  of  damages  is  the  value  of  the  profits  received 
during  such  holding  over. 

Note.— See  Title  Uses  and  Trusts,  Sees.  847  to  871, 
inclusive,  ante — particularly  Sec.  871. 

3336.     The  detriment  caused  by  the  wrongful  con- 
version of  personal  property,  is  presumed  to  be: 
1.  The  value  of  the  property  at  the  time  of  the  con- 
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version,  with  the  interest  from  that  time,  or,  where  the  Cpnvereion 

'  of  personti 

action  has  been  prosecuted  with  reasonable  diligence,  property, 
the  highest  market  value  of  the  property  at  any  time 
between  the  conversion  and  the  verdict,  without  inter- 
est, at  the  option  of  the  injured  party;  and, 

2.  A  fair  compensation  for  the  time  and  money  prop- 
erly expended  in  pursuit  of  the  property. 

Note. — Presumption  of  damages  from  wrongful  con- 
version of  personal  property.  In  Chinery  vs.  Viall,  5 
H.  &  N.,  p.  288,  tiie  plaintiff  bought  sheep  from  the 
defendant  upon  credit,  and  left  them  with  the  defendant 
as  bailee.  The  defendant  sold  them  to  another  person. 
It  was  held  that  although  the  plaintiff  could  sue  as  for 
a  conversion,  yet  that  his  damages  could  not  exceed  the 

m 

amount  of  his  lo.«s  by  the  failure  of  the  bargain.  And 
the  Court  say:  "It  is  not  an  absolute  rule  of  law  that 
the  value  of  the  goods  is  to  be  taken  as  the  measure  of 
damages." — Citing  Mayne  on  Dam.,  p.  215;  Read  vs. 
Fairbanks,  13  C.  B.,  p.  692;  Brierly  vs.  Kendall,  17  Q. 
B.,  p.  937;  Lamond  vs.  Davall,  9  id.,  p.  1030.  So  the 
return  of  the  property,  or  of  any  portion  thereof,  if  ac- 
cepted by  the  plaintiff,  mitigates  the  damages. — Hibbard 
vs.  Stewart,  1  Hilt.,  p.  207;  Reynolds  vs.  Shuler,  5  Cow., 
p.  323;  see  Hanmer  vs.  Wilsey,  17  Wend.,  p.  91;  Vos- 
burgh  vs.  Welsh,  11  Johns.,  p.  175;  Gibbs  vs.  Chase, 
10  Mass.,  p.  128.  So,  if  after  a  conversion,  the  property 
is  seized  under  an  execution  in  favor  of  a  third  person 
against  the  lawful  owner,  the  damages  are  mitigated 
(Sherry  vs.  Schuyler,  2  Hill,  p.  204;  Higgins  vs.  Whit- 
ney, 24  Wend.,  p.  379),  though  it  is  otherwise  where  the 
execution  is  in  favor  of  the  wrongdoer. — Otis  vs.  Jones, 
21  Wend.,  p.  394;  Hanmer  vs.  Wilsey,  17  id.,  p.  91; 
Edmonstone  vs.  Nuttall,  17  C.  B.  (N .  S.),  p.  280.  Value 
of  property  at  time  of  conversion  (Siiydam  vs.  Jenkins, 
3  Sandf.,  p.  614;  King  vs.  Orser,  4  Duer,  p.  431;  Smith 
vs.  Giiffith,  3  Hill,  p.  333;  Kennedy  vs.  Strong,  14 
Johns.,  p.  128),  with  interest  (Andrews  vs.  Durant,  18 
N.  Y.,  p.  406);  or,  whore  the  action  is  prosecuted  dili- 
gently, the  highest  market  value,  as  in  text  stated. — 
Romaine  vs.  Van  Allen,  26  N.  Y.,  p.  309;  Wilson  vs. 
Mathews,  24  Barb.,  p.  295.  To  the  contrary  is  Suy- 
dam  vs.  Jenkins,  3  Sandf.,  p.  614,  in  which  the  question 
is  very  fully  discussed  by  Duer,  J.  Without  interest, 
at  option  of  the  party,  for  there  does  not  seem  to  be  any 
authority  for  allowing  interest  where  the  plaintiff  elects 
to  take  a  verdict  for  the  highest  price;  nor  does  it  seem 
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reasonable  to  allow  it.    But  there  can  be  little  question 
that  he  has  the  option  here  allowed  him. 

Stibd.  2. — J3ennett  vs.  Lockwood,  20  Wend.,  p.  223; 
see  Miller  vs.  Garling,  12  How.  Pr.,  p.  203.  Tliis  text 
is  sustained  in  Paige  vs  Fowler,  39  Cal.,  p.  412,  wherein 
Rhodes,  C.  J.,  says:  "We  are  content  to  follow  the 
general  rule  announced  in  Douglass  vs.  Kraft,  9  Cal., 
p.  562,  which  latter  case  is  also  approved  in  Hamer  vs. 
Hathaway,  33  Cal.,  p.  117,  where  it  is  said  that  this  is 
no  longer  an  open  question  in  this  State."  Interest  is 
allowed  in  addition  to  the  highest  market  value  of  per- 
sonal property  of  fluctuating  value,  estimated  within  a 
reasonable  time  after  the  taking,  as  the  measure  of 
damages. — Page  vs.  Fowler,  28  Cal.,  p.  605;  id.,  37 
Cal.,  p.  100;  id.,  39  Cal.,  p.  415.  In  the  latter  case 
Justice  Temple  very  elaborately  goes  over  the  entire 
subject,  holding  that  in  cases  affecting  property  of  a 
fluctuating  value,  where  exemplary  damages  are  not 
allowed,  the  correct  measure  of  damages  is  the  highest 
market  value  within  a  reasonable  time  after  the  prop- 
erty was  taken,  with  interest  computed  from  the  time 
such  value  was  estimated. — See,  also,  Cassin  vs.  Mar- 
shall, 18  Cal.,  p.  689;  see  note  to  Sec.  3352,  and  Scott 
vs.  Rogers,  31  N.  Y.,  p.  676. 

Same.  3337.     The  presumption  declared  by  the  last  sec- 

tion cannot  be  repelled,  in  favor  of  one  whose  posses- 
sion was  wrongful  from  the  beginning,  by  his  subse- 
quent application  of  the  property  to  the  benefit  of  the 
owner,  without  his  consent. 

Note. — See  note  to  preceding  section,  and  Edmon- 
stone  vs.  Kuttall,  17  C.  B.  (N.  S.),  p.  280;  Attack  vs. 
Bromw^ell,  3  Bo::t  &  Sm.,  p.  520;  Keen  vs.  Priest,  4  H. 
&  N.,  p.  236;  Gillard  vs.  Brittan,  8  M.  &  W.,  p.  575; 
compare  Johnson  vs.  Stear,  15  C.  B.  (N.  S.),  p.  330. 

Damages         3338.     One  having  a  mere  lien  on  personal  prop- 
er lienor.  ■  «       . 

erty,  cannot  recover  greater  damages  for  its  conver- 
sion, from  one  having  a  right  thereto  superior  to  his, 
after  his  lien  is  discharged,  than  the  amount  secured 
by  the  lien,  and  the  compensation  allowed  by  Section 
3836  for  loss  of  time  and  expenses. 

Note.— Parish  vs.  Wheeler,  22  N.  Y.,  p.  494;  Chad- 
wick  vs.  Lamb,  29  Barb.,  p.  518;  Seaman  vs.  Luce,  23 
id.,  p.  240.  Against  a  mere  stranger  the  lienor  recovers 
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the  full  value.-~Alt  vs.  Weidenberg,  6  Bosw.,  p.  176; 
Dows  vs.  Kush,  28  Barb.,  p.  157;  see  Turner  vs.  Hard- 
ca&tle,  11  C.  B.  (N.  S.),  p.  683;  see  note  to  Sec.  3336, 
ante. 

3339.     The  damages  for  seduction  rest  in  the  sound  Seduction, 
discretion  of  the  jury. 

NoTB. — In  an  action  for  seduction,  the  plaintiff  must 
prove  that  the  person  seduced  was  his  servant  (wife,niece, 
or  daughter  are  servants.) — 2  Greenleaf  on  Evidence, 
pp.  624  to  630,  and  notes.  The  value  of  the  service  is 
immaterial  if  the  relation  is  establifr.hed. — Bennett  vs. 
Alcott,  2  T.  K.,  p.  166;  Mulv^nhall  vs.  Millard,  1 
Kernan,  N.  Y.,  p.  343;  Maunder  vs.  Venn,  1  M.  & 
Walk.,  p.  323.  Though  the  father  turn  his  daughter 
out  of  doors  on  discovery  of  her  pregnancy,  he  may 
still  maintain  this  action.— 3  Stephen  N.  P.,  p.  2353.  It 
i.s  held  that  where  the  seduced  was  subject  to  his  com- 
mands this  rule  applies  as  well  to  the  adopted  child  and 
the  niece  of  the  plaintiff  (See  2  Green  Ev.,  p.  625,  Sec. 
573;  Irwin  vs.  Dearman,  11  East,  p.  23),  or  step- 
daughter.— Bartley  vs.  Riohtmeyer,  2  Barb.  S.  C,  p. 
182;  S.  C,  4  Conn.,  p.  38;  IngersoU  vs.  Jones,  5  Barb. 
S.  C.  R.,  p.  661;  Kelly  vs.  Donnelly.  5  Md.,  211;  Ed- 
mondson  vs.  Machili,  2  T.  R.,  p.  4;  Manoith  vs.  Thomp- 
son, 2  C.  &  P.,  p.  303;  2  Selw.  N.  P.,  p.  1103;  Fores 
vs.  Wilson,  1  Peake,  p.  55.  Service  is  presumed  where 
daughter  is  under  age  and  under  control  of  plaintiff. — 
Nicholson  vs.  Stryker,  10  Johns.,  p.  115;  Martin  vs. 
Payne,  9  Johns.,  p.  387;  Homketh  vs.  Barr,  8  S.  &  R., 
p.  36;  Loganvs.  Murray,  6S.&  R.,p.  177;  Vanhorn  vs. 
Freeman,  1  Halst.,  p.  322;  Mercer  vs.  Walmley,  5  Har. 
&  Johns.,  p.  27.  Damages  are  given  not  only  for  loss 
of  service,  but  all  the  plaintiff  can  feel  from  the  nature 
of  the  injury,  etc. — 2  Green  Evi.,  p.  6ii9,  Sec.  579;  Bed- 
ford vs.  McKowl,  3  Esp.,  p.  119;  Tullidge  vs.  Wade, 
3  Wils.,  p.  18;  Andrews  vs.  Askey,  8  C.  «&  P.,  p.  7; 
Irwin  vs.  Deannan,  11  East,  p.  24;  Grinnell  vs.  Wells, 
8  Scott  N-.  R.,  p.  741;  7  M.  &  Gr.,  p.  1033.  Family 
character  and  wealth  of  defendant  may  be  shown  by 
plaintiff  (McAulay  vs.  Birkhead,  13  lied.,  p.  28),  and 
without  special  averment,  injury  to  parent's  feelings. — 
Travis  vs.  Barger,  24  Barb.,  p.  614;  Knight  vs.  Wil- 
cox, 18  id.,  p.  212;  Ingersoll  vs.  Jones,  5  id.,  p.  661; 
Lee  vs.  Hodges,  13  Gratt.,  p.  726.  In  the  case  of 
Man  veil  vs.  Thomp.son,  12  Eng.  0.  L.  R.,  p.  585,  the 

52 — ^vol.  ii. 
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plaintiff  recovered  £400  for  the  seduction  of  his  niece 
on  slight  proof  of  service.  And  in  the  case  of  Andrews 
vs.  Askey,  31  £ng.  C.  L.  R.,  p.  270,  there  was  a  marked 
departure  from  the  old  rule  of  "per  quod  servitia 
amisit/'  Tindall,  C.  J.,  saying  to  the  jury:  "If  you 
And  for  the  plaintiff  you  will  take  into  consideration  the 
life  of  the  parties,  and  say  what  you  think,  under  all 
the  circumstances  of  the  case,  is  a  reasonable  compen- 
*  sation."     Not  only   loss  of  service,  but  anxiety  of 

mind  to  the  parent,  should  also  be  considered.  Ab 
to  damages,  ultra  the  loss  of  service,  the  note  to  the 
last  above  recited  case  (Andrews  vs.  Askey)  fully 
discusses  the  question,  and  authorizes  such  damages. 
Justice  Chanibre,  in  Selwyn's  Nisi  Prius  (6th  ed.), 
p.  1075,  held  to  the  old  rule,  ^^per  quod  sei'Vitia 
amviit;^^  but  in  the  year  1800,  at  the  Bristol  Assizes, 
Lord  Eldon,  in  strong  language,  held  with  Tindall, 
C.  J.;  and  in  1805  Lord  EUenborough  held  the  same. 
In  the  case  of  Southerwood  vs.  Kamsden,  and  again 
in  the  case  of  Irwin  vs.  Dearman,  11  East,  p.  23, 
"wounded  feelings,"  "dishonor,"  "loss  of  comfort 
in  the  society  of  the  child,"  "bad  example  to  the 
other  children,"  and  the  like,  were  considered  by  the 
jury.  This  rule  may  then  be  said  to  have  been  ex- 
tended and  broadened  during  all  the  time  since  the 
year  1800.  The  American  cases  are  too  numerous  for 
recapitulation.  This  action  is  given  now  to  the  person 
seduced  as  well  as  to  the  father,  etc.,  by  Sees.  374  and 
375  of  the  Code  of  Civil  Procedure  of  California. 

Injuries  to  3340.  For  wrongful  injuries  to  animals  beiner  sub- 
jects  of  property,  committed  willfully  or  by  gross  negli- 
gence, in  disregard  of  humanity,  exemplary  damages 
may  be  given. 

Note. — "Wort  vs.  Jenkins,  14  Johns.,  p.  352.  It  was 
held  in  the  case  of  Seldcn  vs.  Cashman,  20  Cal.,  p.  56, 
that  exemplary  damages  cannot  be  recovered,  unless 
the  trespass  is  malicious  in  its  character. — See,  also, 
Dorsey  vs.  Manlove,  14  Cal.,  p.  553.  Animals  are 
either  "dowiVcB,"  tame,  or  *'^fer(B  natunz^'*^  wild;  the 
former,  such  as  horses,  kine,  sheep,  poultry,  and  the 
like,  absolute  property  may  exist  in,  as  in  any  inani- 
mate article.  Animals  ''''ferce  naturce^^  are  not  the 
subject  of  absolute  property,  but  a  qualified,  limited, 
or  {special  property  may  be  acquired  in  them  by  recla- 
mation and  taming  them;  that  is,  bestowing  labor  on 
them ;  or,  by  confining  them  in  an  inclosure  und  depriv- 
ing them  of  liberty.    These  comprehend  fish  in  private 
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ponds  or  fisheries,  deer  or  elk  in  parks,  doves  and  pig- 
eons in  cotes,  and  the  like.  There  is  also  a  qualified 
property  in  birds  building  in  the  trees  of  the  owner  of 
the  soil,  etc.;  he  has  a  qualified  property  in  their  young 
until  they  can  fly  or  run  away. — 2  Bl.  Com.,  pp.  889- 
394.  "  Dogs,*'  by  Sec.  481,  Penal  Code,  are  property, 
so  as  to  be  the  subject  of  larceny.  In  1  Hilliard  on 
Torts,  pp.  480,  481,  it  is  stated  that  in  conformity  with 
the  principles  substantially  set  out  in  this  note,  injury 
to  a  "dog,"  although  he  has  no  pecuniary  value,  will 
sustain  an  action  for  trespass.  Trover  will  also  lie  for 
a  lost  "  dog  "  which  the  defendant  having  possession  of 
him  refuses  to  deliver,  unless  paid  for  his  keeping. — 
Parker  vs.  Wise,  27  Ala.,  p.  480;  Stale  vs.  McDuflle, 
34  N.  H.,  p.  523;  Wheatlcy  vs.  Harris,  4  Sneed,  p.  468; 
McCowis  vs.  Singleton,  2  Rep.  Con,  Ct.,  p.  244.  As  to 
trover,  see  Binstead  vs.  Buck,  2  W.  Black.,  p.  1117. 
A  statute  authorizing  the  killing  of  a  dog  without  a 
collar,  is  no  defense  to  the  action  for  the  conversion  of 
the  dog  to  defendant's  use. — Cummings  vs.  Perham,  1 
Met.,  p.  555. 


ARTICLE  III. 

P£NAL    DAMAGES. 

SsCTiON  3344.  Failure  to  quit,  after  notice. 

3345.  Tenant  willfully  holding  over. 

3346.  Injuries  to  trees,  etc. 

3347.  Injuries  inflicted  in  a  duel. 

3348.  Same. 

3344.  If  any  tenant  give  notice  of  his  intention  to  FaiiuToto 
quit  the  premises,  and  does  not  deliver  up  the  posses-  notice. 
sion  at  the  time  specified  in  the  notice,  he  must  pay 

to  the  landlord  treble  rent  during  the  time  he  contin- 
ues in  possession  after  such  notice. 

Note.— Stats.  1863,  p.  652,  Sec.  1161.  Code  of  Civil 
Procedure,  Subd.  1,  ^ec.  1162,  id.,  defines  how  notice 
to  be  served. — See,  also.  Sees.  1946,  1946,  1947,  ante, 
and  notes. 

3345.  IS.  any  tenant,  or  any  person  in  collusion  Tfinant 
with  the  tenant,  holds  over  any  lands  or  tenements  holding 

'  •^  ,  over. 

after  demand  made  and  one  month's  notice,  in  writ- 
ing given,  requiring  the  possession  thereof,  such  per- 
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son  holding  over  must  pay  to  the  landlord  treble  rent 
during  the  time  he  continues  in  possession  after  such 
notice. 

Note. — The  same  reference  as  in  preceding  section; 
also,  Sees.  1162,  1174,  Code  of  Civil  Procedure,  Cal.; 
King  vs.  Connolly,  Cal.  Reps.,  July  Term,  1872,  No. 
2957. 

iqjariesto  3346.  FoF  wFougful  injuries  to  timber,  trees,  or 
underwood  upon  the  land  of  another,  or  removal 
thereof^  the  measure  of  damages  is  three  times  such  a 
sum  as  would  compensate  for  the  actual  detriment, 
except  where  the  trespass  was  casual  and  involuntaiy, 
or  committed  under  the  belief  that  the  land  belonged 
to  the  trespasser,  or  where  the  wood  was  taken  by  the 
authority  of  highway  officera  for  the  purposes  of  a 
highway;  in  which  cases  the  damages  are  a  sum  equal 
to  the  actual  detriment. 

Note. — The  damages  for  cutting  down  growing  trees 
are  not  mea?ur(>.d  by  the  value  of  the  trees  for  firewood, 
but  the  injury  done  to  the  land  by  doi-troying  them. — 
Chipman  vs.  Hibbaid,  0  Cal.,  p.  162.  It  is  stated  in  1 
Hilliard  on  Toi  t**,  that  it  is  doubtful  whether  trees  or 
wood,  owned  apart  from  the  land,  are  real  or  personal 
property.  In  Lifoid^s  Ca<e,  11  Co.,  p.  47,  it  was 
held  that  trees  reserved  from  a  conveyance  for  life 
passes  with  a  subsequent  transfer  of  the  reversion.  In 
Stickely  vs.  Butler,  Hob.,  p.  10,  a  grant  of  trees  is  said 
to  pass  them  as  chattels,  and  tre^^pa^s  will  lie  by  the 
purchaser  for  injuiy  to  them. — See,  aho,  Wright  vs. 
Barrett,  1.3  Pickering,  p.  44;  Clap  vs.  Draper,  4  Mass., 
p.  26(5;  Sawyer  vs.  Hammate,  3  Shepl.,  p.  40;  Putney 
vs.  Day,  6  N.  II.,  p.  430.  It  is  competent  for  one  to 
take  by  purchase  trees  standing  on  land  of  another, 
with  the  right  of  entiy  to  cut  and  to  sell  the  trees, 
wholly  or  in  part,  with  a  joint  right  of  entry,  etc. — 
Haskin  vs.  Ricoid,  32  Vt.,  p.  575.  The  presumption 
is  that  growing  trees  belong  to  the  owner  of  the  soil; 
but  in  Gronour  vs.  Daniels,  7  Blackf.,  p.  108,  it  was 
held  that  it  was  not  necessary  to  aver  ownership  of  the 
soil  to  maintain  trespass  done  by  cutting  down  trees 
alleged  to  be  the  property  of  the  plaintiff.  And  this  is 
consonant  with  the  rule  set  out  in  1  Hill  Real  Property, 
p.  10,  that  trees  standing  on  and  rooted  in  the  soil  of 
one  person  may  be  owned  by  another,  and  that  though 
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the  limbs  overhaiifr  another^s  ground,  they  belong  to 
the  owner  of  the  root;  and  the  eame  with  regard  to 
roots  extending  into  the  soil  of  another.  The  whole 
tree,  with  its  fruit,  belongs  to  the  owner  of  the  soil 
where  the  tree  stands. — 1  Swift,  p.  104;  Addi.  on 
Wrongs,  p.  154.  When  a  tree  is  exactly  on  the  line 
dividing  two  owners'  lands  they  are  tenants  in  common 
of  the  tree,  and  each  has  an  action  against  any  one, 
even  his  co-tenant,  for  injury  to  it. — 2  Kolle  Kep.,  p. 
255;  Griffin  vs.  Bixley,  12  N.  H.,  p.  454. 

3347.  K  any  pereon  slays  or  permanently  disables  l^^'^ . 
another  person  in  a  duel  in  this  State,  the  slayer  must  *duei. 
provide  for  the  maintenance  of  the  widow  or  wife  of 

the  person  slain  or  permanently  disabled,  and  for  the 
minor  children,  in  such  manner  and  at  such  cost,  either 
by  aggregate  compensation  in  damages  to  each,  or  by 
a  monthly,  quarterly,  or  annual  allowance,  to  be  deter- 
mined by  the  Court. 

Note. — This  section  is  based  on  Stats.  1855,  p.  152. 
Art.  XI,  Sec.  2,  of  our  State  Constitution,  prohibits 
any  one  who  fights,  or  acts  as  second,  or  knowingly 
aids  or  assists  one  who  fights  a  duel  or  sends  a  chal- 
lenge to  fight  a  duel,  from  holding  any  office  of  profit 
or  trust.  See,  also,  Sees.  225  to  232,  Penal  Code  of 
California. 

■ 

3348.  If  any  person  slays  or  permanently  disables  Same. 
another  person  in  a  duel  in  this  State,  the  slayer  is 
liable  for  and  must  pay  all  debts  of  the  person  slain  or 
permanently  disabled. 

Note. — Based  on  Stats.  1855,  p.  152. 


ARTICLE  IV. 

GENERAL  PROVISIONS. 

Section  3353.  Value,  how  estimated  in  favor  of  seller. 
8354.  Value,  how  estimated  in  favor  of  buyer. 

3355.  Property  of  peculiar  value. 

3356.  Value  of  thing  in  action. 

3357.  Damages  allowed  in  this  Chapter,  exclusive  of  others. 
8358.  Limitation  of  damages. 


n 


414  Civil  Code. 

Section  3359.  Damages  to  be  reasonable. 
3360.  Nominal  damages. 

Vaiachow       3363.     In  estimating  damages,  the  value  of  prop- 

OHti  to  aiiOu 

seller'**^  erty  to  a  seller  thereof  is  deemed  to  be  the  price 
which  lie  could  have  obtained  therefor  in  the  market 
nearest  to  the  place  at  which  it  should  have  been 
accepted  by  the  buyer,  and  at  such  time  after  the 
breach  of  the  contract  as  would  have  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a  resale. 

Note. — Obviouslyi  a  seller  can  sustain  no  injury  by 
reason  of  any  peculiar  value  of  the  thing  sold.  Its 
value  is  that  which  it  bears  in  the  nearest  market  (see 
Gregory  vs.  McDowell,  8  Wend.,  p.  435),  and  the  time 
reasonable  in  which  to  effect  a  resale. — Loder  vs. 
Kekul6, 3  C.  B.  (N.  S.),  p.  128;  see  Simons  vs.  Patchett, 
7  E.  &  b.,  p.  568;  see,  also,  notes  to  Sees.  3308,  3309, 
3310,  ante.  It  is  stated  in  1  Hilliard  on  Torts,  p.  133, 
Sec.  27,  that  the  law  relative  to  the  measure  of  dam- 
ages for  conversion  cannot  be  considered  as  well  settled. 
In  general  terms,  the  value  of  the  property  is  the  stand- 
ard, says  Hilliard;  referring  to  several  authorities  to 
support  this  view  (id.,  Note  2a);  **but  as  to  the  elements 
which  constitute  that  value,  different  cases  adopt  in 
many  respects  widely  different  views.*'  The  points  on 
which  this  author  finds  the  law  unsettled  are:  the  time 
at  which  the  value  is  estimated,  or,  in  other  words, 
the  profits  which  plaintiff  lost;  how  far  detention 
entered  into  the  question  of  loas  of  profits,  or  the 
amount  paid  for  the  hire  of  others  of  the  same  kind, 
referring  to  numerous  cases  thereon.  "  So  whether  the 
peculiar  value  of  the  property  t^)  the  plaintiff  arising 
from  personal  considerations  is  to  be  estimated  in  the 
damages,  as  in  case  of  a  family  picture.''  In  support 
of  the  author's  view,  he  refers  to  numerous  cases  in 
Note  1,  p.  134.  There  are  also  other  unsettled  questions 
there  referred  to,  most  of  which  it  is  the  purpose  of 
Chap.  II,  Title  I,  Part  I,  Div.  IV  of  this  Code  to 
settle,  as  is  partly  done  in  the  text  of  Sec.  3355,  post. 


Valao,  how 
estimated 
in  favor  of 
buyer. 


3354.  In  estimating  damages,  except  as  provided 
by  Sections  3355  and  3356,  the  value  of  property,  to 
a  buyer  or  owner  thereof,  deprived  of  its  possession, 
is  deemed  to  be  the  price  at  which  he  might  have 
bought  an  equivalent  thing  iu  the  market  nearest  to 
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the  place  where  the  property  ought  to  have  been  nut 
into  his  possession,  and  at  such  time  after  the  breach 
of  duty  upon  which  his  right  to  damages  is  founded 
as  would  suffice,  with  reasonable  diligence,  for  him  to 
make  such  a  purchase. 

Note. — Value  to  buyer  or  otcner. — ^It  will  be  found 
that  there  is  no  difitinction  between  the  buyer  and  the 
owner  of  goods  in  respect  to  the  matters  to  which  this 
section  relates.  The  value  is  the  price  in  the  market. — 
Havemeyer  v?,  Cunningham,  35  Barb.,  p.  515;  Smith 
vs.  Griffith,  3  Hill,  p.  333;  King  vs.  Orser,  4  Duer,  p. 
431;  Davis  vs.  Shields,  24  Wend.,  p.  322;  26  id.,  p. 
341;  see  Lawrence  vs.  Wardwell,  6  Barb.,  p.  423; 
Comstock  vs.  Hutchinson,  10  id.,  p.  211;  Gerard  vs. 
Prouty,  34  id.,  p.  454;  Hamilton  vs.  Ganyard,  id.,  p. 
204;  Muller  vs.  Eno,  14  N.  Y.,  p.  597;  M'Knight  vs. 
Dunlop,  5  id.,  p.  537;  Dana  vs.  Fiedler,  12  id.,  p.  40; 
Stevens  vs.  Low,  2  Hill,  p.  132;  Gary  vs.  Gruman,  4 
id.,  p.  625.  Or  at  which  a  similar  thing  could  be 
bought.  The  price  at  which  a  purchase  could  have 
been  made  is  alone  to  be  regarded,  even  though  the 
purchaser  bought  for  speculation,  and  could  not  have 
sold  again  at  such  a  price. — Dana  vs.  Fiedler,  12  N.  Y., 
p.  40.  *'7%c  market "  is  that  nearest  where  possession 
was  to  be  given. — Gregory  vs.  McDowell,  8  "Wend.,  p. 
435.  And  reasonable  time  allowed  in  which  with  dili- 
gence to  make  the  purchase. — Josling  vs.  Irvine,  6  H. 
&  N.,  p.  512;  see  Loder  vs.  Kekul^,  3  C.  B.  (N.  S.), 
p.  128.  The  rule  usually  stated  is  that  the  buyer  can 
recover  only  the  price  of  the  day  upon  which  delivery 
ought  to  have  been  made. — Dana  vs.  Fiedler,  12  N.  Y., 
p.  40;  Clark  vs.  Dales,  20  Barb.,  p.  42;  Belden  vs.  Nico- 
lay,  4  E.  D.  Smith,  p.  14;  Davis  vs.  Shields,  24  Wend., 
p.  322;  26  id.,  p.  341;  Gregory  vs.  McDowell,  8  id.,  p. 
435;  Tempest  vs.  Kilner,  3  C.  B.,  p.  249;  see  Peterson 
vs.  Ayre,  13  id.,  p.  353.  But  the  question  discussed  in 
Josling  vs.  Irvine  was  not  raised  in  these  cases.  See, 
also,  notes  to  Sees.  3308-3310,  ante. 

3355.    Where  certain  property  has  a  peculiar  value  Propertj  of 

peculiar 

to  a  person  recovering  damages  for  deprivation  thereof,  ▼«!«•. 
or  injury  thereto,  that  may  be  deemed  to  be  its  value 
against  one  who  had  notice  thereof  before  incurring  a 
liability  to  damages  in  respect  thereof  or  against  a 
willful  wrongdoer. 
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Valae  of 
thiDg  in 
action. 


Damages 
allowed  in 
this 

Chapter, 
exclusive 
of  others. 


Limitation 
of  damages 


Note. — Suydam  vs.  Jenkins,  Sandf.,  pp.  614-621; 
Fee,  also,  note  to  Sec.  3853,  ante;  1  Milliard  on  Torts, 
pp.  133,  134,  Sec.  27;  Butler  vs.  Hicks,  11  Sm.  &  M., 
p.  78;  Hall  vs.  Clark,  11  id.,  p.  187;  Dennis  vs.  Barber, 
6  S.  &  R.,  p.  420;  Berry  vs.  Vantries,  12  id.,  p.  89; 
Taylor  vs.  Morgan,  3  Watts,  p.  333;  Hngar  vs.  Mc- 
Mains,  4  id.,  p.  418.  See  Sec.  3380,  post,  and  note,  as 
to  property  having  "peculiar  value." 

3356.  For  the  purpose  of  estimating  damages,  the 
value  of  a  thing  in  action  is  presumed  to  he  equal  to 
that  of  the  property  to  which  it  entitles  its  owner. 

Note. — So  held  as  to  a  note  (Decker  vs.  Mathews,  12 
N.  Y.,  p.  313;  Ingalls  vs.  Lord,  1  Cow.,  p.  240),  or 
other  debt  (Thomas  vs.  Dickinson,  12  N.  Y.,  p.  364;  S. 
C,  again,  23  Barb.,  p.  431),  or  an  agreement  to  convey 
land. — Clowes  vs.  Hawley,  12  Johns.,  p.  484.  This 
presumption  is  not  conclusive. — Allen  vs.  Suydam,  20 
Wend.,  p.  321;  Ingalls  vs.  Lord,  1  Cow.,  p.  240;  see 
Thomas  vs.  Dickinson,  above  cited. 

3357.  The  damages  prescrihed  hy  this  Chapter 
are  exclusive  of  exemplary  damages  and  interest, 
except  where  those  are  expressly  mentioned. 

Note. — Examine  note  to  Sec.  3353,  ante,  as  to  pup- 
poses  of  this  Chapter. 

3358.  Notwithstanding  the  provisions  of  this 
Chapter,  no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  an  obligation  than  he  could 
have  gained  by  the  full  performance  thereof  on  both 
sides,  except  in  the  cases  specified  in  the  Articles  on 
Exemplary  Damages  and  Penal  Damages,  and  in  Sec- 
tions 3319,  3339,  and  3340. 

NoTB. — This  is  an  established  principle  of  equity 
(Skinner  vs.  White,  17  Johns.,  p.  357;  rev'g  S.  C,  2 
Johns.  Ch.,  p.  526),  which,  since  the  union  of  law  and 
equity,  should  be  recognized  as  a  rule  of  damages. 
See  a  decision  upon  a  similar  question  in  Kusscll  vs. 
Roberts,  3  E.  D.  Smith,  p.  318;  see  notes  to  sections 
referred  to  in  the  text. 


3359.    Damages  must,  in  all  cases,  be  reasonable, 
reasonable,  and  whcrc  an  obligation  of  any  kind  appears  to  create 


Damages 
to  be 
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a  right  to  unconscionable  and  grossly  oppressive  dam- 
ages, contrary  to  substantial  justice,  no  more  than 
reasonable  damages  can  be  recovered. 

Note. — Jnmes  vs.  Morgan,  2  Levinz,  p.  Ill;  Tliom- 
borow  vs.  "Whitacre,  2  Ld.  Raym.,  p.  1164.  In  the  first 
case,  the  defendant  had  agreed  to  pay,  for  a  horse  sold 
to  him,  a  farthing  for  his  first  shoo  nail,  two  farthings 
for  the  second,  four  for  the  third,  and  so  on,  for  the 
thirty-two  nails  in  the  horse's  shoes.  This,  of  course, 
amounted  to  many  thousand  pounds  sterling,  for  which 
the  plaintifiT  sued.  But  the  Court  directed  the  jury  to 
assess  the  damages  at  the  actual  value  of  the  horse, 
which  was  found  to  be  eight  pounds.  In  the  latter 
case,  a  somewhat  similar  bargain  was  entered  into,  the 
damages  claimed  being  an  enormous  sum.  The  action 
was  sustained  on  demurrer,  and  it  appears  that  the 
Court  was,  at  first,  about  to  give  judgment  for  the 
whole  sum  demanded;  but  an  amicus  curtce  mention- 
ing the  case  of  James  vs.  Morgan,  the  action  was  set- 
tled, under  an  intimation  of  the  Court,  by  the  repay- 
ment of  the  consideration  received  for  the  contract  (2s. 
6d.),  and  costs.  The  rule  of  the  text  is  fully  sustained 
by  that  broad  and  general  rule  to  which  frequent  allu- 
sion is  made  in  this  Chapter  "  that  compenscUion  is  the 
principle  which  is  the  foundation  of  the  measurement 
of  all  damages.*'  This  principle,  it  is  contended,  wo 
believe  universally,  to  be  none  the  less  true  because 
there  are  diflSculties  in  its  application,  nor  because  it  is 
an  undisputed  fact  that  but  few  law  suits  for  compen- 
satory damages  terminate  in  rendering  exact  or  ade- 
quate compensation  for  the  injury.  The  Courts  are 
daily  approaching  more  nearly  a  strict  application  of 
this  rule,  and  as  a  necessary  consequence  are  disposed 
to  allow  judgments  in  conformity  with  the  obligcUions 
and  the  proof Sy  the  ''*' ad  damnum"  alone  being  the 
absolute  limit. 

3360.  When  a  breach  of  duty  has  caused  no  ap-  Nominal 
preciable  detriment  to  the  party  aflpected,  he  may  yet  *"■**** 
recover  nominal  damages. 

NoTB.— Hamlin  vs.Gt.  North.  Rail.  Co.,  1 H.  &  N.,  p. 
408;  Marzetti  vs.  Williams,  1 B.  &  Ad.,  p.  415.  No  dam- 
ages, nominal  or  otherwise,  are  allowed  in  two  classes 
of  cases :  first,  in  legal  parlance,  where  there  is  *'  injuria 

53 — ^vol.  ii. 
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sine  damno;**  and,  eecond,  where  there  is  *'  damnum 
absque  injuria,"  The  first  is  where  there  is  a  wrong 
done  without  producing  that  result  which  the  law  recog- 
nizes as  damage;  and  the  second  is  where  there  is  a 
wrong  done  for  which  there  is  no  legal  remedy;  which 
is  the  case  when  the  law  authorized  one  person  to  do  a 
thing  certain,  which,  when  done  as  the  law  directs, 
injures  another  or  his  property. — Barhier  vs.  Police 
Jury,  15  La.  An.,  p.  544.  ^Nominal  damages  are  fre- 
quently rendered  in  actions  instituted  (as  is  often  done 
in  this  State  in  mining  and  other  cases)  to  estahlish  a 
right  or  to  settle  a  claim  or  title.  So,  also,  they  are 
awarded  in  such  actions  as  slander,  libel,  and  the  like, 
when  a  wrong  has  been  done  but  no  appreciable  damage 
resulted  to  plaintiff. — Webb  vs.  Portland  Manuf.  Co., 
3  Sumner,  pp.  189-192,  in  which  Story,  J.,  treats  of  this 
subject  at  considerable  length,  and  refers  to  the  great 
case  of  Ashly  vs.  White,  2  Ld.  Raym.,  p.  938;  6  Mod., 
p.  45;  Holt,  p.  524.  Lord  Hol.t's  opinion  in  this  case 
was  sustained  by  the  House  of  Lords,  and  that  of  his 
brethren  overthrown.  In  a  subsequently  printed  copy 
of  this  opinion.  Lord  Holt  says:  **It  is  impossible  to 
imagine  any  such  thing  as  an  *  injuria  sine  damno.* 
Every  injury  imparts  damage  in  the  nature  of  it." 
B.  R.  and  A.  Water  and  Mining  Co.  vs.  New  York 
Mining  Co.,  8  Cal.,  p.  327;  Weaver  vs.  Eureka  Lake 
Co.,  15  Cal.,  p.  271, 


TITLE    III. 

SPECIFIC    AKD    PREVENTIVE    RELIEF, 

Chapter  I.    General  Principles. 
n.   Specific  Relief, 
III,   Preventive  Relief. 


CHAPTER    I. 

GSNERAL   PRINCIPLES. 


Skction  3366.  Specific  relief,  etc.,  when  allowed. 
3367.  Specific  relief,  how  giyen. 
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Section  3368.  Preventive  relief,  how  given. 
3369.  Not  to  enforce  penalty,  etc. 

S366.     Specific  or  preventive  relief  may  be  given  Sp?ciflo 
in  the  cases  specified  in  this  Title,  and  in  no  others.       aHowed. 

.  3367.     Specific  relief  is  given: 

1.  By  taking  possession  of  a  thing,  and  delivering  ^Jjl^^'^g 
it  to  a  claimant;  ^^^^ 

2.  By  compelling  a  party  himself  to  do  that  which 
ought  to  be  done;  or, 

3.  By  declaring  and  determining  the  rights  of  par- 
ties, otherwise  than  by  an  award  of  damages. 

Note. — Sfubd,  1. — This  includes  the  ordinary  reme- 
dies in  the  common  law  actions  of  ejectment  and  re- 
plevin, or  as  they  may  be  called  under  the  Code,  actions 
for  land,  and  actions  for  chattels. 

Subd.  2  — This  includes  the  specific  performance  of 
contracts,  the  delivery  of  things  wrongfully  detained, 
the  surrender  of  instruments  to  be  canceled,  etc. 

Subd,  3. — This  includes  all  cases  in  which  a  right  is 
determined,  without  ulterior  measures.  Thus  a  con- 
tract may  be  declared  void,  although  the  instrument 
containing  it  is  lost;  a  judgment  may  be  annulled  for 
fraud;  the  occupant  of  land  may  be  declared  to  have 
a  good  title  as  against  a  claimant  who  does  not  himself 
sue,  etc. — See  note  to  Sees.  3380,  and  note,  and  3384, 
post,  on  specific  performance;  and  Title  X,  Chaps. 
I-VI,  inclusive,  of  Part  II  of  the  Code  of  Civil  Pro- 
cedure; also.  Part  III  of  id.,  "of  special  proceedings 
of  a  civil  nature."  As  particularly  in  point.  Sec.  667 
(§  200),  Co.  of  Civ.  Pro.  Cal.,  embodying  what  has 
been  known  as  the  Specific  Contract  Act,  as  also  other 
similar  provisions  is  referred  to.  ComstrtLction  of  Act. 
Constitutional. — Galland  vs.  Lewis,  26  Cal.,  p.  46. 
Applicable  to  contract  made  before  as  well  as  after  its 
passage. — Otis  vs.  Hazel  tine,  27  Cal.,  p.  80.  Simply 
provides  a  remedy  for  enforcing  legal  contracts. — Lane 
vs.  Gluckauf,  28  Cal.,  p.  288.  WTiat  is  not  gold  coin 
contract, — Lamping  &  Co.  vs.  Hyatt,  27  Cal.,  p.  99. 
Special  deposit  on  which  by  subsequent  contract  inter- 
est is  agreed  to  be  paid  and  received,  loses  its  character 
of  special  deposit. — Howard  vs.  Koben,  33  Cal.,  p.  399. 
One  partner  may  bind  firm  in  specific  contract. — Meyer 
vs.  Kohn ,  29  Cal.,  p.  278.  Accounts  with  memorandumr 
payable  in  gold  coin,  signed  by  defendant,  is  evidence 
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of  specific  contract. — Gary  vs.  P.  &  C.  Petroleum  Co., 
33  Cal.,  p.  694.  So,  also,  is  a  promise  on  accounting. — 
Dodfi^e  vs.  Mariposa  Co.,  Oct  T.,  1867,  Sup.  Ct.  ^al. 
(N.  R.);  Wendt  vs.  Koss,  33  Cal.,  p.  650;  Pratt  vs. 
Steams,  31  Cal.,  p.  78;  Bendry  vs.  Valdez,  32  Cal.,  p. 
269;  Gay  vs.  Hamilton,  33  Cal.,  p.  686;  compare  Reese 
vs.  Steans,  29  Cal.,  p.  273;  and  Rourke  vs.  McLaugh- 
lin, 38  Cal.,  p.  196.  Judgment,  specific. — Carpentier 
vs.  Atherton,  25  Cal.,  564;  consult  Curiae  vs.  Abadie, 
25  Cal.,  p.  502.  Sec.  667  (§  200)  Co.  Civ.  Pro.  to  be 
strictly  construed. — Hathaway  vs.  Brady,  26  Cal.,  p. 
581;  Reed  vs.  Eldredge,  27  Cal.,  p.  346;  Harding  vs. 
Cowing,  28  Cal.,  p.  212,  holds  that  Clerk  may  enter 
judgment  by  default  for  specitic  relief.  This  relief 
granted  on  the  principle  **that  he  who  seeks  equity 
must  do  equity." — Cowing  vs.  Rogers,  34  Cal.,  p.  648; 
Sfiencer  et  al.  vs.  Prindle,  28  Cal.,  p.  276;  Carpentier 
vs.  Small,  Apr.  T.,  1868,  35  Cal.,  p.  346;  People  vs. 
St.  America,  34  Cal.,  p.  676;  Burnett  vs.  Steams,  33 
Cal.,  p.  468;  compare  Fox  vs.  Minor,  32  Cal.,  p.  Ill; 
Mendocino  vs.  Morris,  32  Cal.,  p.  145;  compare  More 
vs.  DeValle,  28  Cal.,  p.  170;  Pinkerton  vs.  Woodward, 
33  Cal.,  p.  557.  That  which  is  knoivn  as  the  "  Specific 
Contract  Act^^  in  this  State  (embodied  in  Sec.  667 
[g  200],  Co.  Civ.  Pro.  Cal.)  has  given  rise  to  so  many 
actions  and  decisions  of  our  Supreme  Court  on  the 
subject  of  specific  relief,  whertun  the  whole  question  is 
discussed,  that  it  is  unnecessary  to  refer  to  other  author- 
ities.— See  Sees.  1083-1097,  writ  of  mandate,  Co.  Civ. 
Pro.  Cal.;  see,  also.  Titles  "Lien,"  "Contesting 
Elections,"  "Discharge  of  Persons  Imprisoned  on 
Civil  Process,"  "  Forcible  Entry  and  Detainer,"  "  Pro- 
ceedings supplementary  to  Execution,"  etc.,  Co.  of 
Civ.  Pro.  Cal. 

PrerenUre       3368.     Preventive  relief  is  2:iven  by  prohibiting  a 

relief,  how  .  *^  "^   ^  ® 

fiyen.         party  from  doing  that  which  ought  not  to  be  done. 

Note. — We  will  here  simply  refer  to  the  writs  of  in- 
junction. Sees.  526-533;  of  review,  Sec.  1072;  of  prohi- 
bition. Sees.  1102-1105;  of  contempt.  Sees.  1209-1222; 
all  of  the  Code  of  Civ.  Pro.  Cal.,  and  notes.  The  of- 
fices of  these  writs  have  been  so  frequently  invoked 
and  exercised  in  the  practice  in  this  State,  owing  to 
many  local  circumstances  connected  with  business  and 
trade,  that  we  deem  it  unnecessary  to  annotate  the  set- 
tled rules  governing  the  right  to  this  relief  and  the 
method  of  obtaining  it  elsewhere  than  in  the  Co.  of  Ci  v^ 
Pro.  Cal.    In  Sec.  3420,  post,  of  this  Code,  injunction  is 
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referred  to  as  the  remedy  by  which  preventive  relief  is 
granted.  The  Code  of  Civ.  Pro.  Cal.  provides  other 
remedies,  as  above  stated. 

3369.     Neither  specific  nor  preventive  relief  can  Not  to 
be  granted  to  enforce  a  penal  law,  except  in  a  case  of  penalty, 
nuisance,  nor  to  enforce  a  penalty  or  forfeiture  in  any 
case. 

Note. — Penal  law  not  enforced  specifically. — Bran- 
dreth  vs.  Lance,  8  Paige,  p.  24;  Mayor,  etc.,  of  Hudson 
vs.  Thome,  7  id.,  p.  261.  Otherwise  in  nuisance. — See 
Mayor,  etc.,  of  Hudson  vs.  Thorne,  7  Paige,  p.  261. 
But  not  to  enforce  penalty  or  forfeiture. — Linden  vs. 
Hepburn,  3  Sandf.,  p.  668;  Livingston  vs.  Tompkins, 
4  Johns.  Ch.,  p.  415. 


CHAPTER  n. 

SPECIFIC    RELIEF. 

Article    I.  Possession  of  Real  Property. 

II.  Possession  op  Personal  Property. 

III.  Specific  Performance  of  Obligations. 

IV.  Revision  of  Contracts. 
V.  Rescission  op  Contracts. 

VI.  Cancellation  of  Instruments. 


ARTICLE    I. 

possession  of  real  property. 
Section  3375.  Judgment  for  posseflsion  or  title. 

3375.  A  person  entitled  to  specific  real  property,  jad«ment 
by  reason  either  of  a  perfected  title,  or  of  a  claim  to  powowion 
title  which  ought  to  be  perfected,  may  recover  the 
same  in  the  manner  prescribed  by  the  Code  of  Civil 
Procedure,  either  by  a  judgment  for  its  possession,  to 
be  executed  by  the  Sheriff",  or  by  a  judgment  requir- 
ing the  other  party  to  perfect  the  title,  and  to  deliver 
possession  of  the  property. 

Note.— Code  of  Civ.  Pro.  Cal.,  Sees.  788-748,  in- 


422  Civil  Code. 


elusive.  Judgment.— Treat  vs.  Laforge,  15  Cal.,  p. 41; 
Grady  vs.  Early,  18  Cal.,  p.  108.  As  to  Sec.  740  (§  256), 
Code  of  Civ.  Pro.  Cal.,  see  Moore  vs.  Tice,  22  Cal.,  p. 
513.  How  judgment  entered  and  enforced. — Argiiello 
vs.  Edinger,  10  Cal.,  p.  159.  A  Sherifi'  refusing  obe- 
dience to  a  writ  of  restitution  may  be  compelled  by 
mandamus  to  obey  it. — Fremont  vs.  Crippen,  10  Cal., 
p.  215;  see  note  to  Sec.  3384,  post;  Shattuck  vs.  Car- 
son, 2  Cal.,  p.  588;  Gibbons  vs.  Peralta,  21  Cal.,  p. 
620;  Reed  vs.  Calderwood,-  32  Cal.,  p.  109;  Marshall 
vs.  Shftfter,  32  Cal.,  p.  176;  Arrington  vs.  Liscom,  34 
Cal.,  p.  365.  Written  findings. — Morrison  vs.  Lods,  39 
Cal.,  p.  381;  Rourke  vs.  McLaughlin,  38  Cal.,  p.  196; 
Wetherbee  vs.  Dunn,  36  Cal.,  p.  147;  Satterlee  vs. 
Bliss,  36  Cal.,  p.  489. 


(X 
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ARTICLE    II. 

P08SEBSTON  OP  PERSONAL    PKOPEKTY. 

Section  3S79.  Judgment  for  delivery. 

3380.  When  holder  may  be  compelled  to  deliver. 

Judgment        3379.     A  person  entitled  to  the  immediate  posses- 
deiivery.      sion  of  Specific  personal  property  may  recover  the 

same  in  the  manner  provided  by  the  Code  of  Civiii 

Procedure. 

Note.— See  Part  II,  Title  VII,  Chap.  2,  Sec.  609,  et 
seq.,  and  note. 

When  3380.     Any  person  having  the  possession  or  con- 

holderm&y  '^ ,  ®  ^ 

be  trol  of  a  particular  article  of  personal  property,  of 

to  deliver.  ^^hJch  he  is  not  the  owner,  may  be  compelled  specific- 
ally to  deliver  it  to  the  person  entitled  to  its  immediate 
possession  in  either  of  the  following  cases: 

1.  When  the  thing  claimed  is  held  subject  to  an 
express  trust  in  favor  of  the  claimant; 

2.  When  pecuniary  compensation  would  not  afford 
adequate  relief  for  the  loss  of  the  thing  claimed;  or,  / 

3.  When  it  would  be  extremely  difficult  to  ascertain 
the  actual  damage  caused  by  its  loss. 

NoTE.^This  section  is  intended  to  provide  for  the 
relief  granted  by  Courts  of  equity  in  the  cases  specified. 
The  ordinary  remedy  in  an  action  for  chattels  may  be 
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evaded  by  any  one  who  has  sufficient  means  to  pay 
their  value,  by  the  exercise  of  a  little  ingenuity. 
Accordingly,  Courts  of  equity  have  long  intervened  to 
compel  a  wrongdoer  himself  to  deliver  up  the  things 
detained  by  him.  Specific  delivery.  It  will  be  observed 
that  this  remedy  is  not  confined  to  cases  of  wrongful 
possession.  It  may  often  happen  that  one  who  holds  a 
thing  in  trust  may  secretly  design  to  make  a  wrongful 
dis^position  of  it,  and  that  the  owner  may  have  an 
intimation  or  suspicion  of  this  design,  but  no  legal 
evidence  of  it.  A  demand  before  suit  might  lead  to  a 
sudden  disposition  of  the  thing,  and  result  in  its  total 
loss.  The  owner  ought,  therefore,  to  be  allowed  to  sue 
without  a  prior  demand,  subject  to  the  discretion  of  the 
Court  as  jto  costs,  if  it  appears  that  he  has  made 
unnecessary  litigation.  (See  Bruce  vs.  Tilson,  26  N .  Y., 
p.  194.)  But  the  section  is  so  restricted  as  not  to  include 
the  case  of  a  thing  agreed  to  be  sold.  Thing  held  by 
express  trust,  and  inadequate  pecuniary  consideration. 
The  inadequacy  of  compensation  in  damages  is  the  true 
test  of  a  plaintift''8  right  to  this  specihl  relief. — North 
vs.  Great  Northern  Railw.  Co.,  2  Giff.,  p.  69.  Tlius, 
freight  cars  for  use  upon  a  railway  were  decreed  to  be 
delivered  up,  on  the  ground  that  similar  cars  could  not 
be  bought  ready  made,  and  that  compensation  in  dam- 
ages would  not  cover  the  loss  which  would  be  caused 
by  delay. — Id.  It  is  not,  therefore,  deemed  advisable 
to  attempt  any  enumeration,  in  the  text  of  the  Code,  of 
the  articles  which  may  be  recovered  by  this  process. 
There  would  be  little  danger  of  injustice  being  done  if 
this  remedy  should  be  more  widely  applied.  A  sum- 
mary of  the  principal  cases  in  which  a  specific  deliveiy 
has  been  enforced  may,  however,  be  useful.  Also, 
articles  of  peculiar  value  to  be  retur^pd.  Courts  of 
equity  have  compelled  the  delivery  of  old  and  rare 
paintings  (Lowther  vs.  Lowther,  13  Ves.,  p.  95),  of 
family  paintings  (Hunt  vs.  Moultrie,  1  Bosw.,  p.  531; 
aflPd  in  Court  of  Appeals),  of  an  ancient  altar  piece  in 
silver,  with  a  Greek  inscription  (Somerset  vs.  Cookson, 
3  P.  Wms.,  p.  389),  of  a  gold^snuff  box  (Fells  vs.  Reed, 
3  Ves.,  p.  70),  of  heir  looms  (Macclesfield  vs.  Davis,  8 
Ves.  &  B.,  p.  18;  Pusey  vs.  Pusey,  1  Vem.,  p.  273),  of 
family  plate  (GeoflTry  vs.  Davis,  Cary ,  p.  34),  of  jewels 
(Saville  vs.  Tankred,  1  Ves.  Sr.,  p.  101;  Belt.  Supp., 
p.  70;  Young  vs.  Eurrel,  Cary,  p.  54),  of  farm  stock 
(Nutbrown  vs.  Thornton,  10  Ves.,  p.  159),  of  Masonic 
regalia  (Lloyd  vs.  Loaring,  6  Vc?.,  p.  773),  of  mort- 
gage deeds  (Jackson  vs.  Butler,  2  Atk.,  p.  306;  Knye  vs. 
Moore,  1  Sim.  &  S.,  p.  61),  of  books  of  account  (Evans 
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vs.  Van  Hall,  Clarke,  p.  26;  Lingan  va.  Simpson,  1 
Sim.  &  S.,  p.  GOO),  and,  in  slave  States,  of  particular 
slaves.— Hall  vp.  Clark,  12  Sme.  &  N.,  p.  189;  Butler 
vs.  Hick.*,  11  id.,  p.  79;  Murphy  vs.  Clark.,  1  id.,  p. 
221;  Dudley  vs.  Mallory,  4  G*K).,  p.  52;  Sims  vs.  Sliel- 
ton,  2  Strobh.  Eq.,  p.  221;  Ellis  vs.  Commander,  1  id., 
p.  188;  Sarter  vs.  Gordon,  2  Hill's  Ch.,  p.  121;  Lofton 
vs.  Espy,  4  Yerg.,  p.  84;  10  id.,  p.  31;  Williams  vs. 
Howaid,  3  Murph.,  p.  74;  Young  vs.  Burton,  1  Mc- 
Mull.  Eq.,  p.  256.  In  Dowlingvs.  Betjeman,  2  Johns. 
&  Hom.,  p.  544,  the  Court  as.*ertod  its  right  to  order 
the  specific  delivery  of  a  new  painting,  upon  the  appli- 
cation of  the  artist  himself,  but  the  plaintiff  in  thatcase 
having  put  a  valuation  on  the  painting,  this  was  held 
to  show  that  compensation  in  damages  would  be  suffi- 
cient relief.    See  Sec.  3355,  ante,  and  note. 


ARTICLE  III. 

SPKCiyiC  PERFORMANCE  OF   OBLIGATIONS. 

Section  3384.  In  what  cases  compelled. 

3385.  liemedy  mutual. 

3386.  No  remedy  unless  mutual. 

3387.  Distinction  between  real  and  personal  property. 

3388.  Contract  .signed  by  one  party  only,  may  be  enforced 

by  other. 

3389.  Liquidation  of  damages  not  a  bar  to  specific  perform- 

ance. 

3390.  What  cannot  be  specifically  enforced. 

3391.  What  parties  cannot  be  compelled  to  perform. 

3392.  What  parties  cannot  have  specific  performance  in  their 
^      favor. 

3393.  Specific  performance  not  required  when  oppressive. 

3394.  Agreement  to  sell  property  by  one  who  has  no  title. 

3395.  Relief  against  parties  claiming  under  person  bound  to 

perform. 

In  what  3384.     Except  a^  otherwise  provided  in  this  Article, 

compelled,   the   Specific   performance  of   an   obligation  may  be 
compelled: 
V  •  1.  When  the  act  to  be  done  is  in  the  performance, 

wholly  or  partly,  of  an  express  trust; 

2.  When  the  act  to  be  done  is  such  that  pecuniary 
compensation  for  its  non-performance  would  not  aftbrd 
adequate  relief; 


r 
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3.  When  it  would  be  extremely  difficult  to  ascer-  Sam«. 
tain  the  actual  damage  caused  by  the  non-performance 

of  the  act  to  be  done;  or, 

4.  When  it  has  been  expressly  agreed,  in  writing, 
between  the  parties  to  the  contract,  that  specific  per- 
formance thereof  may  be  required  by  either  party,  or 
that  damages  shall  not  be  considered  adequate  relief. 

Note. — "Obligation/'  why  a^ed.  The  word  "obli- 
gation "  is  used,  because  some  obligations  created  by 
operation  of  law  may  be  enforced  in  this  manner.  It 
includes  an  award,  which  may  be  specifically  enforced. 
Bouck  vs.  Wilber,  4  Johns.  Ch.,  p.  405.  The  obliga- 
tion must  bo  a  sub^isting  one. — Arnoux  vs.  Homans, 
25  How.  Pr.,  p.  427.  Performance  of  express  trust. 
Thus  a  trustee  who  has  wrongfully  disposed  of  stock 
maybe  compelled  to  restore  the  same  amount  of  stock. 
Forrest  vs.  Elwes,  4  Ves.,  p.  497.  So  the  specific 
delivery  of  a  common  article  of  merchandise  wiU  be 
enforced,  when  held  under  a  trust. — Pooley  vs.  Budd, 
14  Beav.,  p.  34;  Mechanics'  Bank  vs.  Seton,  1  Peters, 
p.  299;  M'Gowin  vs.  Remington,  12  Penn.  St.,  p.  56, 
When  pecuniary  compensation  affords  no  adequate 
relief.  Though  in  most  cases  the  act  which  is  sought 
to  be  specifically  enforced  is  a  transfer  of  property,  the 
jurisdiction  is  not  confined  to  that  class  of  cases.  The 
Courts  have  thus  enforced  an  agreement  to  insure. — 
Tayloe  vs.  Merchants'  Fire  Ins.  Co.,  9  How.  U.  S.,  p. 
405;  Cari^enter  vs.  Mutual  Ins.  Co.,  4  Sandf.  Ch.,  p. 
408;  Neville  vs.  Merchants'  Ins.  Co.,  19  Ohio,  p.  452. 
To  indorse  a  note. — See  Watkins  vs.  Maule,  2  Jac.  & 
W.,  p.  242.  To  forni  a  partnership. — Buxton  vs.  Lis- 
ter, 3  Atk.,  p.  385;  England  vs.  Curling,  3  Beav.,  p. 
129;  Birchett  vs.  Boiling,  5  Munf.,  p.  442;  Anon.,  2 
Ves.  Sr.,  p.  620.  To  discharge  a  judgment. — Phillips 
vs.  Berger,  8  Barb.,  p.  527;  2  id.,  p*.  609.  To  release  a 
mortgage. — Malins  vs.  Brown,  4  N.  Y.,  p.  403.  To 
improve  land. — Stuyvesant  vs.  Mayor,  etc.,  of  New 
York,  11  Paige,  p.  414.  To  build  an  archway.— Stover 
vs.  Gt.  Western  Railw.  Co.,  2  You.  &  Coll.  Ch.,  p.  48, 
etc.  The  nature  of  the  property  affected,  whether  real 
or  personal,  is  not  decisive  of  the  right  to  specific  per- 
formance, which  depends  entirely  upon  the  inadequacy 
of  damages  to  compensate  the  injured  party. — Story 
Eq.  Jul,  Sec.  717;  see  Cathcartvs.  Eobinson,  5 Peters, 

54 — ^vol.  ii. 
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p.  264;  Adderley  vs.  Dixon,  1  Sim.  &  S.,  p.  607;  Har- 
nett re.  Yielding,  2  Sch.  &  Lef.,  p.  649;  Dalzell  vs. 
Crawford,  1  Pars.  Sel.  Eq.  Cas.,  p.  37.  AVhen  the 
damage  for  non-performance  is  extremely  difficult  to 
ascertain.— Falcke  vs.  Gray,  4  Drewry,  p.  651;  5  Jur. 
(N.  S.),  p.  645.  Contracts  for  the  sale  of  chattels  of 
singular  value  (lb.),  or  of  stock  in  a  corporation 
(Cheale  vs.  Kenward,  5  De  6.  &  J.,  p.  27;  Shaw  vs. 
Fisher,  5  De  G.,  M.  &  G.,  p.  596;  Duncult  vs.  Al- 
brecht,  12  Sim.,  p.  189),  may  be  specifically  enforced. 
As  to  the  fourth  subdivision,  there  is  no  reported 
decision  upon  this  proposition,  but  in  these  days,  when 
a  judgment  for  damages  affords  such  very  unsatisfac- 
tory relief  in  many  cases,  there  seems  much  reason  for 
allowing  parties  to  enter  into  such  a  stipulation.  The 
requisites  to  specific  performances  which  may  bo 
enforced  by  an  action,  as  specified  in  Bouvier's  L.  Die, 
are  in  general  three:  1.  The  contract  must  be  founded 
upon  a  valuable  consideration  (19  Atk.,  p.  51),  either 
by  benefit  bestowed  or  disadvantage  sustained  by  the 
party  in  whose  favor  it  is  sought  to  be  enforced. — 
1  Beasl.  Ch.,  N.  J.,  p.  498.  This  consideration  must 
be  proved  though  the  contract  is  under  seal.  2.  The 
mutual  enforcement  of  the  contract  must  be  practi- 
cable. A  husband  cannot  be  compelled  to  convey  his 
wife's  property  under  his  sole  covenant,  for  there  may 
be  an  interference  with  her  freedom  of  will  with  regard 
to  her  separate  property  which  this  protects. — 2  Stoiy 
Eq.  Jur.,  Sees.  731-735;  6  Wise,  p.  127;  9  Md.,  p. 
480.  3.  The  enforcement  in  specie  must  be  necessary, 
that  is  important  to  plaintiff  and  not  oppressive  to 
defendant;  and  where  the  Statute  of  Frauds  (as  in  this 
State  in  certain  cases)  requires  the  contract  to  be  in 
writing,  this  constitutes  the  fourth  requisite.  In  the 
application  of  the  rule  of  the  text  in  regard  to  "  real 
contracts  "  or  contracts  relating  to  real  estate,  there  are 
some  modiiications:  1.  Parol  contracts  may  be  enforced 
when  there  has  been  part  performance.  2.  Time  is 
allowed  beyond  the  day  specified  to  make  out  a  title. 
And  3.  Allowing  compensation  for  defects.  And  1. 
Part  performance  takes  the  case  out  of  the  Statute  of 
Frauds,  for  if  this  contract  partly  performed  was  not 
completely  executed,  it  would  be  a  fraud  on  the  oppo- 
site party.— 11  Cal.,  p.  28;  30  Barb.  N.  Y.,  p.  633; 
24  Ga.,  p.  402;  28  Mo.,  p.  134;  40  Me.,  p.  94.  Making; 
improvements  with  possession  answers  for  perform- 
ance in  part. — 10  Cal.,  p.  156  (Arguello  vs.  Edinger). 
2.  Time  is  not  of  the  essence  of  the  contract,  unless  by 
its  terms  it  is  expressly  so  provided. — See  Sec.  1658, 
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ante.    As  the  law  existed  prior  to  the  adoption  of  this 
Code,  see  Story  Eq.  Jur.,  Sec.  776.    And  3.  Compensa- 
tion for  defects  applies  where  the  contract  for  sale  can- 
not be  literally  performed  in  toto,  by  reason  of  unex- 
pected failure  in  title  to  part  of  the  estate  (34  Ala.  [N. 
S.],  p.  633;  1  Head,  Tenn,  p.  251),  or  inaccuracy  in 
description,  diminution  in  value  by  a  charge  upon  it. 
Specific  performance  will  be  enforced  when  consistent     t 
with. the  principle  of  doing  exact  justice  between  the 
parties  in  all  such  cases. — Adams  Eq.,  p.  89,  et  seq. 
This  doctrine  is  adopted  in  the  U.  S.— 2  Story  Eq.  Jur., 
p.  794-800;  1  Ired.  Eq.,  N.  C,  p.  299;  20  N.  Y.,  p. 
412;  85  Penn.  St.,  p.  381;  see,  also,  California  Supreme 
C6urtRep.,  Harris  vs.  Brown,  1  Cal.,  p.  121;  Hoen 
vs.  Simmons,  id.,  p.  119;  Tohler  vs.  Fulsom,  id.,  p. 
210;  Abel  vs.  Calderwood,  4  Cal.,  p.  91;  Morrison  vs. 
Bonignol,  5  Cal.,  p.  66;  Johnson  vs.  Pickett,  6  C^., 
p.  219;  Goodale  vs.  "West,  id.,  p.  341;  Brown  vs.  Cov- 
illaud,  6  Cal.,  p.  571;  Pearis  vs.  Covillaud,  6  Cal.,  p. 
621;  Green  vs.  Covillaud,  10  Cal.,  p.  324;  Arguillo  vs. 
Edinger,  10  Cal.,  p.  158;  Farley  vs.  Vaughn,  11  Cal., 
p.  236;  White  vs.  Fratt,  13  Cal.,  p.  523;  Duff  vs. 
Fisher,  15  Cal.,  p.  381;  Cooper  vs.  Pena,  21  Cal.,  p. 
403.    Time  of  performance,  when  decreed. — Bedington 
Ts.  Chase,  34  Cal.,  p.  666;  Bussell  vs.  Amador,  3  Cal., 
p.  400;  Conrad  vs.  Lindley,  2  Cal.,  p.  173.    Contracts 
to   convey   lands   on  payment  of   purchase   money, 
when  the  covenants  are  dependent  and  when  inde- 
pendent, also  when  mutual. — Hill  vs.  Grigsby,  35  Cal., 
p.  650.    In  Felger  vs.  Coward,  35  Cal.,  p.  650,  eject- 
ment was  held  not  the  proper  action^  but  that  specific 
performance  was  the  remedy.    In  Jones  vs.  City  of 
Petaluma,  37  Cal.,  p.  230,  it  was  held  that  a  demand 
for  specific  performance  before  suit  is  only  material  as 
affecting   costs.    He  may  recover  in  the  action,  but 
without   a   demand    plaintiff  will  not  recover  costs. 
Absent  vendor  may  be  decreed  to  and  compelled  to  make 
deed   in   person    or   by    Commissioner. — Bourke  vs. 
McLaughlin,  38  Cal.,  p.  196.    Jurisdiction  of  Court; 
compensation  in  damages  for  broach;  and  when  specific 
performance  decreed,  also  considered  in  same  case; 
also  specific  performance  in  regard  to  personal  property, 
etc.    Contract  must  show  intention  of  the  parties  beyond 
a  reasonable  doubt. — Agard  vs.  Valencia,  39  Cal.,  p. 
292.    Also  fair  and  just — not  inequitable — interest  of 
all  parties  must  be  adjusted  in  one  action  arising  on 
the  same  contract  (id.;  Moss  vs.  Wilson,  40  Cal.,  p. 
159;  Hall  vs.  Center,  40  Cal.,  p.  63;  Prost  vs.  More, 
id.,  p.  347;  Packard  vs.  Bird,  id.,  p.  378;  Eovegno  vs. 
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Distinction 
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personal 
property. 
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Deferari,  id.,  p.  459)  for  conveyance  of  land. — Morgan 
Ts.  Steams,  40  Cal.,  p.  434;  pee,  also,  note  to  Sees. 
3367  and  1427,  ante;  Hearst  vs.  Pugol,  July  Term,  1872 
(No.  2646). 

3385.  When  either  of  the  parties  to  an  obligation 
is  entitled  to  a  specific  performance  thereof,  according 
to  the  provisions  of  the  last  section,  the  other  party  is 
also  entitled  to  it,  though  not  within  those  provisions. 

Note. — Story  Eq.  Jur.,  Sec.  723;  Phillips  vs.  Berger, 
8  Barb.,  p.  527;  Schroeppel  vs.  Hopper,  40  id.,  p.  425; 
"VVithy  vs.  Cottle,  1  Sim.  &  S.,  p.  174;  Turn.  &  Russ., 
p.  78;  see  Crary  vs.  Smith,  2  N.  Y.,  p.  60.  Consult 
Sec.  3384  and  note,  ante. 

*'3386.  Neither  party  to  an  obhgation  can  b^  com- 
pelled specifically  to  perform  it,  unless  the  other  party 
thereto  has  performed,  or  is  comi)ellable  specifically  to 
perform,  everything,  to  which  the  former  is  entitled 
under  the  same  obligation,  either  completely  or  nearly 
so,  together  with  full  compensation  for  any  want  of 
entire  performance. 

Note. — No  specific  performance  required  unless  mu- 
tually so. — Flight  vs.  Bolland,  4  Russ.,  p.  298;  Har- 
grave  vs.  Hargrave,  12  Beav.,  p.  411;  Peto  vs.  Brigh- 
ton, etc.,  Railw.  Co.,  1  Hem.  &  Mil.,  p.  468;  Pickering 
vs.  Bp.  of'  Ely,  2  Y.  &  Coll.  Ch.,  p.  249.  Or  if  not 
wholly  so,  full  compensation  given  for  non -perform- 
ance.— Sec  Dyer  vs.  Hargrave,  10  Ves.,  p.  406;  Shackle- 
ton  vs.  Sutcliffe,  1  De  Gex  &  Sm.,  p.  609.  Consult 
notes  to  Sec.  3384,  ante. 

3387.  It  is  to  be  presumed  that  the  breach  of  an 
agreement  to  transfer  real  property  cannot  be  ade- 
quately relieved  by  pecuniary  compensation,  and  that 
the  breach  of  an  agreement  to  transfer  personal  prop- 
erty can  be  thus  relieved. 

Note. — This  rule  seems  to  bfe  the  one  upon  which  the 
Courts  have  generally,  if  not  uniformly,  acted.  "There 
are  so  few  cases  in  which  a  refusal  to  convey  land  can 
be  adequately  compensated  by  damages,  that  it  is 
usually  stated  in  broad  terms  that  specific  performance 
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can  always  be  required  in  respect  to  contracts  for  the 
sale  of  land,  but  this  is  not  strictly  correct. — See  notes 
to  Sees.  3380  and  3.384,  ante. 

3388.     A  paiiy  who  has  siffned  a  written  contract  Contract 

^       •^  °  signed  by 

may  be  compelled  specifically  to  perform  it,  though  °JJf^P^^ 
the  other  party  has  not  signed  it,  if  the  latter  has  per-  bJS^eJ^®^ 
formed,  or  offers  to  perform  it  on  his  part,  and  the  case 
is  otherwise  proper  for  enforcing  specific  performance. 

Note. — Story  Eq.  Jur.,  Sec.  736a;  Woodward  vs. 
Harris,  3  Sandf.,  p.  272;  Matter  of  Hunter,  1  Edw.,  p. 
1;  Clason  vs.  Bailey,  14  Johns.,  p.  484;  McCrea  vs. 
Purmort,  16  Wend.,  p.  460;  Ormond  vs.  Anderson,  2 
Ball  &  B.,  p.  370;  Western  vs.  Russell,  3  Ves.  &  B., 
p.  192;  see  note  to  Sec.  3384. 


08 
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3389.  A  contract  otherwise  proper  to  be  specific-  Liquida- 
ally  enforced,  may  be  tlius  enforced,  though  a  penalty  ^If^H 
is  imposed,  or  the   damages  are   liquidated  for  its  perfiJm- 
breach,  and  the  party  in  default  is  willing  to  pay  the 
same. 

Note. — Though  penalty  is  imposed  may  be  en- 
forced.— Story  Eq.  Jur.,  Sees.  715,  751;  Logan  vs. 
Wienholt,  1  CI.  &  F.,  p.  611;  7  Bligh  (N.  S.),  pp.  1, 49; 
Dewey  vs.  Watuon,  1  Gray,  p-  414;  Plunkett  vs.  Meth. 
Ch.,  etc.,  3  Cush.,  p.  566;  Ensign  vs.  Kellogg,  4  Pick,, 
p.  1;  Chilliner  vs.  Cliilliner,  2  Ves.,  p.  51:8;  Howard 
vs.  Hopkyns,  2  Atk.,  p.  321;  see  Fisher  vs.  Shaw,  42 
Me.,  p.  32.  Also,  if  damages  are  liquidated. — Hull  vs. 
Sturdivant,  46  Me.,  p.  34;  Hooker  vs.  Pynchon,  8  Gray, 
p.  550;  see  Coles  vs.  Sims,  5  De  G.,  M.  &  G.,  p.  9; 
Giles  vs.  Hart,  5  Jur.  (N.  S.),  p.  1381;  Nicholls  vs. 
Stretton,  7  Beav.,  p.  42.  This  point  was  involved  in 
Viele  vs.  Troy  &  Boston  R.  R.,  20  N.  Y.,  p.  184. 

3390.  The  following  obligations  cannot  be  speci-  what 

<•      1-1  r»  -,  cannot  be 

lically  enforced:  specifically 

1.  An  obligation  to  render  peiijonal  sei-vice; 

2.  An  obligation  to  employ  another  in  personal  ser- 
vice; 

3.  An  agreement  to  submit  a  controversy  to  arbi- 
tration; 

4.  An  agreement  to  perform  an  act  which  the  party 
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Bwno.  has  not  power  lawfully  to  perform  when  required  to 
do  so; 

6.  An  agreement  to  procure  the  act  or  consent  of 
the  wife  of  the  contracting  party,  or  of  any  other  third 
person;  or, 

6.  An  agreement,  the  terms  of  which  are  not  suffi- 
ciently certain  to  make  the  precise  act  which  is  to  be 
done  clearly  ascertainable. 

Note. — **  To  render  personal  service.*' — Hamblin  vs. 
Dinncford,  2  £dw.,  p.  i>2d;  Sanquirico  vs.  Beneditti,  1 
Barb.,  p.  315;  Clarke  vs.  Price,  2  Wila.  Ch.,  p.  157; 
see  Lumley  vs.  Wagner,  1  De  G.,  M.  &  G.,  p.  604; 
Fredericks  vs.  Mayer,  1  Bosw.,  p.  227.  "  To  employ 
another."— Pickering  vs.  Bp.  of  Ely,  2  Y.  &  Coll.  Oh., 
p.  249;  compare  Ball  vs.  Coggs,  1  Bro.  P.  C,  p.  140. 
To  arbitrate  controversy. — Story  Eq.  Jur.,  Sec.  1457; 
Greason  vs.  Keteltas,  17  N".  Y.,  p.  491;  Toby  vs.  Bris- 
tol, 3  Story,  p.  800;  Gourlay  vs.  Somerset,  19  Ves., 
p.  431;  Street  vs.  Rigby,  6  id.,  p.  815;  Mitchell  vs. 
Harris,  2  id.,  p.  131;  4  Bro.  C.  C,  p.  312;  Agar  vs. 
Macklew,  2  Sim.  &  S.,  p.  418;  Crawshay  vs.  Collins, 
1  Swanst.,  p.  40;  Kill  vs.  Hollister,  1  Wils.  Ch.,  p. 
129;  see  South  Wales  Railw.  Co.  vs.  Wythee,  5  De  G., 
M.  &  G.,  p.  880.  To  perform  an  act  without  power  to 
do  it.— Barlow  vs.  Scott,  24  N.  Y.,  p.  40;  Hatch  vs. 
Cobb,  4  Johns.  Ch.,  p.  559;  Kempshall  vs.  Stone,  6 
id.,  p.  193;  Morss  vs.  Elmcndorf,  11  Paige,  p.  277;  see 
Stevenson  vs.  Buxton,  15  Abb.  Pr.,  p.  352;  37  Barb., 
p.  9.  This  want  of  power  is  to  be  carefully  distin- 
guished from  impossibility  of  performance.  Thus  a 
vendor  is  not  to  be  compelled  to  convey  a  thing  which 
he  does  not  own,  even  though  he  did  own  it  when  he 
entered  into  the  contract  (Id.),  whereas  this  is  no  de- 
fense to  an  action  for  damages,  since  money  would 
purchase  the  thing,  and  if  an  exorbitant  amount  is 
necessary,  that  was  for  the  vendor  to  consider  when  he 
made  the  contract.  And  the  act  required  to  be  done 
must  be  lawful  for  the  person  required  to  do  it. — Har- 
nett vs.  Yeilding,  2  Sch.  &  Lef.,  pp.  549,  554;  Wood 
vs.  Griffith,  1  Swanst.,  p.  65;  Sears  vs.  Boston,  16  Pick., 
p.  357;  Ord  vs.  Noel,  5  Madd.,  p.  438.  A  trustee  can- 
not be  compelled  to  commit  a  breach  of  trust. — ^White 
vs.  Cuddon,  8  CI.  &  F.,  p.  766;  Bellringer  vs.  Bla- 
grave,  1  De  Gex  &  Sm.,  p.  63;  Bridger  vs.  Kice,  1  Jac. 
&  W.,  p.  74;  Mortlock  vs.  Buller,  10  Ves.,  p.  292. 
Though  the  party  required  to  perform  had  not  power 
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to  do  60  when  the  contract  was  made,  this  is  immaterial 
if  he  has  such  power  when  the  judgment  is  rendered 
(Allerton  vs.  Johnson,  3  Sandf.  Ch.,  p.  72),  or  will  be 
able  to  perform  by  the  time  that  he  is  required  by  the 
judgment  to  perform. — See  Clay  vs.  Bufford,  5  De  Qex 
&  S.,  p.  768.  Act,  or  consent  of  the  wife.  This  sec-: 
tion,  so  far  as  it  relates  to  the  wife  of  the  party,  is 
intended  to  overrule  the  contrary  decisions  in  England 
(Hall  vs.  Hardy,  3  P.  Wms.,  p.  189;  see  Emery  vs. 
.  Wase,  8  Ves.,  p.  514;  Martin  vs.  Mitchell,  2  Jac.  & 
"W.,  p.  425;  Downs  vs.  Collins,  6  Hare,  p.  437;  Morris 
vs.  Stephenson,  7  Ves.,  p.  474),  and  to  adopt  the  views 
of  Judge  Story  (Eq.  Jur.,  Sees.  731-735),  and  the  inti- 
mated views  or  wishes  of  the  other  eminent  Judges 
upon  this  question. — See  by  Eldon,  C,  Emery  vs.Wase, 
8  Ves.,  p.  514;  by  Alexander,  B.,  Frederick  vs.  Cox- 
well,  3  You.  &  J.,  p.  514;  by  Mansfield,  J.,  Davis  vs. 
Jones,  4  Bos.  &  Pul.,  p.  267;  Howell  vs.  George,  1 
Madd.,  p.  9.  As  to  any  other  person  than  the  wife, 
there  is  no  question. — See  Thombury  vs.  Devill,  1  You. 
&  C.  Ch.,  p.  564.  Uncertain  terms. — Johnson  vs.  Con- 
ger, 14  Abb.  Pr.,  p.  195;  Duflield  vs.  Whitlock,  26 
"Wend.,  p.  55;  Price  vs.  Griflath,  1  De  G.,  M.  &  G.,  p. 
80;  Morgan  vs.  Milman,  3  id.,  p.  24;  Taylor  vs.  Port- 
ington,  7  id.,  p.  328;  South  Wales  Railw.  Co.  vs. 
"VVythes,  5  id.,  p.  880;  Harnett  vs.  Yeilding,  2  Sch.  & 
Lef.,  p.  549;  Colson  vs.  Thompson,  2  Wheat.,  p.  336; 
Boston  &  Me.  B.*  B.  vs.  Babcock,  3  Cush.,  p.  228; 
Soles  vs.  Hickman,  20  Penn.  St.,  p.  180;  Dodd  vs. 
Seymour,  21  Conn.,  p.  476;  consult  note  to  Sec.  3384, 
ante. 

3391.     Specific   performance   cannot   be  enforced  what 
against  a  party  to  a  contract  in  any  of  the  following  cannot  be 

cases:  ^  P«rforin. 

1.  If  he  has  not  received  an  adequate  consideration 
for  the  contract; 

2.  If  it  is  not,  as  to  him,  just  and  reasonable; 

3.  K  his  assent  was  obtained  by  the  misrepresentar 
tion,  concealment,  circumvention,  or  unfair  practices 
of  any  party  to  whom  performance  would  become  due 
under  the  contract,  or  by  any  promise  of  such  party 
which  has  not  been  substantially  fulfilled;  or; 

4.  If  his  assent  was  given  under  the  influence  of 
mistake,  misapprehension,  or  surprise,   except  that 
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Same.  where  the  contract  provides  for  compensation  in  case 
of  mistake,  a  mistake  within  the  scope  of  such  provi- 
sion may  be  compensated  for,  and  the  contract  speci- 
fically enforced  in  other  respects,  if  proper  to  be  so 
enforced. 

Note. — Subd,  1, — This  rule  was  expressly  adjudged, 
upon  full  consideration,  by  Chancellor  Kent,  in  Sey- 
mour vs.  De  Lancey,  6  Johns.  Ch.,  p.  222,  and  sus- 
tained by  Savage,  C.  J.,  and  nine  Senators,  on  appeal 
(3  Cow.,  p.  445),  on  a  point  to  which  such  a  decision 
was  essential,  while  it  was  admitted  by  the  Senator 
who  delivered  the  opinion  of  the  fourteen  who  voted 
for  reversal.  It  was  also  reaffirmed  in  Slocum  vs.  Clos- 
'  son,  1  How.  App.  Cas.,  pp.  705,  751,  758;  and  is  ex- 

pressly adjudged  in  Falcke  vs.  Gray,  4  Drewry,  p.  651. 
To  the  same  effect  are  Clitherall  vs.  Ogilvie,  1  Dess. 
Eq.,  p.  257;  Daj'  vs.  Newman,  2  Cox  Ch.,  p.  77; 
AVhite  vs.  Damon,  7  Ves.,  p.  30;  Heathcote  vs.  Pai^- 
non,  2  Bro.  C.  C,  p.  167.  But  compare  Callaghan  vs. 
Callaghan,  8  CI.  &  F.,  pp.  374,  401;  4  Ir.  Eq.,  p.  441; 
Prebble  vs.  Boghurst,  1  Swanst.,  p.  329;  Coles  vs.  Tre- 
cothick,  9  Ves.,  p.  246;  Collier  vs.  Brown,  1  Cox  Ch., 
p.  428.  There  is  no  doubt  that  the  contract  must  have 
at  least  a  meritorious  conj*ideration. — Mintum  vs.  Sey- 
mour, 4  Johns.  Ch.,  p.  497;  "Woodcock  vs.  Bennet,  1 
Cow.,  p.  711;  Acker  vs.  Phoenix,  4  Paige,  p.  r05;  Hayes 
vs.  Kershow,  1  Sandf.  Ch.,  p.  258.  There  is  a  late  case 
directly  in  point — decision  by  Wallace. 

Sakd.  2. — Seymour  vs.  De  Lancey,  3  Cow.,  p.  446; 
6  Johns.  Ch.,  j),  222;  Slocum  vs.  Closson,  1  How.  App. 
Cas.,  pp.  705,  751;  Brashier  vs.  Gratz,  6  Wheat.,  p. 
528;  Harnct  vs.  Yeilding,  2  Sch.  &  Lef.,  p.  549;  Lynch 
vs.  Bischoff,  15  Abb.  Pr.,  p.  357  n.;  see  Denne  vs.  Light, 
8  De  G.,  M.  &  G.,  p.  774.  There  is  no  reason  for  refus- 
ing a  specific  performance  in  favor  of  the  party  as  to 
whom  the  contract  is  oppressive. 

Subd.  3. — "Misrepresentation."  An  innocent  mis- 
representation is  good  cause  for  refusing  a  specific  per- 
formance (Best  vs.  Stow,  2  Sandf.  Ch.,  p.  298;  Clermont 
vs.  Taaburgh,  1  Jac.  &  W.,  p.  112;  Cadman  vs.  Homer, 
18  Ves.,  p.  10;  see  Drysdale  vs.  Mace,  5  De  G.,  M.  & 
G.,  p.  103);  much  more  a  representation  known  to  be 
false,  though  not  made  with  a  fraudulent  intent. — Price 
vs.  Macaulay,  2  De  G.,  M.  &  G.,  p.  139.  **  Conceal- 
ment."— Shirley  vs.  Stratton,  1  Bro.  C.  C,  p.  440. 
**  Circumvention." — Phillips  vs.  Duke  of  Bucks,  1 
Vern.,  p.  227.     **  Unfair  practices." — O'Rourke  vs. 
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Percival,  2  Ball  &  B.,  p.  62;  see  Mason  vs.  Armitage, 
13  Ve««.,  p.  37.  "Of  party  to  whom  due."  It  is  pre- 
sumed that  the  use  of  artifice  by  a  third  person  would 
not  prevent  a  specific  enforcement  of  the  contract,  un- 
less it  produced  a  mistake  or  misapprehension  in  the 
mind  of  the  party  required  to  perform;  as  to  which,  see 
the  next  section.  "  By  his  promise."— Myers  vs.  Wat- 
son, 1  Sim.  (N.  S.),  p.  523. 

Subd,  4. — **  Assent  under  mistake." — Coles  vs. 
Bowne,  10  Paige,  p.  526;  Schmidt  vs.  Livingston, 
3  £dw.,  p.  213;  Malins  vs.  Freeman,  2  Keen,  p.  25; 
Webster  vs.  Cecil,  30  Beav.,  p.  62;  compare  Swais- 
land  vs.  Dearsley,  29  Beav.,  p.  430.  "  Misapprehen- 
sion."—Hamilton  vs.  Grant,  1  Bligh  (N.  S.),  p.  694;  3 
Dow,  p.  33;  Bicketts  vs.  Bell,  1  De  Gex  &  S.,  p.  346. 
"Surprise." — See  Seymour  vs.  DeLancey,  3  Cow.,  p. 
445;  Mathews  vs.  Terwilliger,  3  Barb.,  p.  50;  see  note 
to  Sec.  3384,  ante. 

3302.     Specific  performance  cannot  be  enforced  in  wjgt 
favor  of  a  party  who  has  not  fully  and  fairly  performed  ^^^ 
all  the  conditions  precedent  on  his  part  to  the  obliga-  pe?foJi- 
tion  of  the  other  party,  except  where  his  failure  to  8?dr  ftivtc. 
perform  is  only  partial,  and  either  entirely  immaterial, 
or  capable  of  being  fully  compensated,  in  which  case 
specific  performance  may  be  compelled,  upon  full  com-  . 
pensation  being  made  for  the  default. 

Note.— Story  Eq.  Jur.,  Sees.  736,  771;  Watt  vs, 
Kogers,  2  Abb.  Pr.,  p.  261;  Jones  vs.  Lynds,  7  Paige, 
p.  301;  Haight  vs.  Child,  34  Barb.,  p.  186.  Thus  the 
existence  of  a  peppercorn  rent  on  land  sold  as  clear  of 
incumbrance  (Winne  vs.  Reynolds,  6  Paige,  p.  407;  see 
Ten  Broeck  vs.  Livingston,  1  Johns.  Ch.,  p.  357),  or 
the  liability  of  an  estate  to  let  in  future  children  of  a 
person  who  could  not  possibly  give  birth  to  a  child 
(Miller  vs.  Macomb,  26  Wend.,  p.  229;  9  Paige,  p. 
265),  may  be  disregarded. — Viele  vs.  Troy  and  Boston 
K.  R.  Co.,  20  N.  Y.,  p.  184;  King  vs.  Bardeau,  6  Johns. 
Ch.,  p.  38;  Winne  vs.  Reynolds,  6  Paige,  p.  407;  Guy- 
net  vs.  Mantel,  4  Duer,  p.  86;  Clute  vs.  Robinson,  2 
Johns.,  pp.  595,  614.  Failure  of  title  to  two  hundred 
and  nine  acres  out  of  six  hundred  and  ninety-eight, 
was  held  too  great  to  be  compensated. — Jackson  vs. 
Ligon,  3  Leigh,  p.  161.    And  in  general  the  defect  of 
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performance  must  not  be  gross. — Shackleton  vs.  Sut- 
liffe,  1  De  Gex  &  S„  p.  609;  Peers  vp.  Lambert,  7 
Beav.,  p.  546.  Nor  can  a  thing  of  a  different  species 
from  that  agreed  upon  be  offered  in  satisfaction,  even  if 
its  market  value  is  the  same. — Madeley  vs.  Booth,  2 
De  Gex  &  S.,  p.  718;  Drewe  vs.  Corp,  9  Ves.,  p.  368; 
Halsey  vs.  Grant,  13  id.,  p.  77;  Roy  vs.  Willink,  4 
Sandf.  Ch.,  p.  525;  Collier  vs.  Jenkins,  Younge,  p.  295. 
Nor  can  a  different  parcel  of  ground  be  substituted  for 
one  agreed  upon. — Morss  vs.  Elmendorf,  11  Paige,  p. 
277;  see  note  to  Sec.  3384,  ante. 

3393.  Specific  performance  cannot  be  compelled 
when  it  would  operate  more  harshly  upon  the  party 
required  to  perform  than  its  refusal  would  operate  upon 
the  party  seeking  it. 

Note. — Webb  vs.  London  and  Portsmouth  Railw. 
Co.,  3  De  G.,  M.  &  G.,  p.  521;  rev'g  S.  C,  9  Hare,  p. 
129;  Wedgwood  vs.  Adams,  6  Beav.,  p.  600.  Thus, 
except  under  special  circumstances,  a  party  will  not  be 
compelled  to  do  an  act  subjecting  him  to  a  forfeiture. — 
Peacock  vs.  Penson,  11  Beav.,  p.  355. 

Agreement       3394.     An  agreement  for  the  sale  of  property  can- 

to  Boll 

property^    not  be  Specifically  enforced  in  favor  of  a  seller  who 

by  one  who  ^  *' 

hainoutie.  cannot  give  to  the  buyer  a  title  fi*ee  from  reasonable 
doubt. 

Note.— Sykes  vb.  Shcard,  9  Jur.  (N.  S.),  p.  1262; 
Stapleton  vs.  Scott,  16  Ves.,  p.  272. 


*  "  \  ^Bpodfie 
\     perform- 
■nee  not 
required 
when 
opproasiTe. 


Relief 

•gainst 

parties 

elaiming 

ander 

person 

bound  to 

perform. 


3395.  Whenever  an  obligation  in  respect  to  real 
property  would  be  specifically  enforced  against  a  par- 
ticular person,  it  may  be  in  like  manner  enforced 
against  any  other  person  claiming  under  him  by  a  title 
created  subsequently  to  the  obligation,  except  a  pur- 
chaser or  incumbrancer  in  good  faith  and  for  value, 
and  except,  also,  that  any  such  person  may  exonerate 
himself  by  conveying  all  his  estate  to  the  person  enti- 
tled to  enforce  the  obligation. 

Note. — ^Story  Eq.  Jur.,  Sec.  788;    Champion  vs. 
'Brown,  6  Johns.  Ch.,  p.  398;  Daniels  vs.  Davison,  16 
Ves.,  p.  249;  17  id.,  p.  433;  Taylor  vs.  Stibbert,  2  id., 
p.  437;  Atcherly  vs.  Vernon,  10  Mod.,  p.  618. 
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ARTICLE  IV. 


REVISION  OF  CONTRACTS. 


•  • 


Sbction  3399.  When  contract  may  be  revised. 

3400.  Presumption  as  to  intent  of  parties. 

3401.  Principles  of  revision. 

3402.  Enforcement  of  revised  contract. 

3399.     When,  through  fraud  or  a  mutual  mistake  When 

,  contract 

of  the  parties,  or  a  mistake  of  one  party,  which  the  JJJ?^ 
other  at  the  time  knew  or  suspected,  a  written  con- 
tract does  not  truly  express  the  intention  of  the 
parties,  it  may  be  revised  on  the  application  of  a  party 
aggrieved,  so  as  to  express  that  intention,  so  far  as  it 
can  be  done  without  prejudice  to  rights  acquire^  by 
third  persons,  in  good  faith  and  for  value. 

Notk. — **  Revision "  is  here  used  for  the  word 
.  "  reformation  "  in  our  decisions.  '•^  When  for  fraudj** 
De  Peyster  vs.  Hasbrouck,  11  N.  Y.,  p.  582;  Wis  wall 
vs.  Hall,  3  Paige,  p.  313.  "  Mutual  mistake,^* — John- 
son vs.  Taber,  10  N.  Y.,  p.  319;  Bartlett  vs.  Judd,  21^ 
id.,  p.  200;  Haire  vs.  Baker,  5  id.,  p.  357;  Gillespie  vs. 
Moon,  2  Johns.  Ch.,  p.  585;  Keisselbrack  vs.  Living- 
*  ston,  4  id.,  p.  144;  Voorhees  vs.  De  Meyer,  2  Barb.,  p. 
37;  Newcomb  vs.  Keteltas,  19  id.,  p.  608;  Many  vs. 
Beeknian  Iron  Co.,  9  Paige,  p.  188;  see  N.  Y.  Ice  Co. 
vs.  Northwestern  Ins.  Co.,  23  N.  Y.,  p.  35"/?  12  Abb. 
Pr.,  p.  414;  Gates  vs.  Green,  4  Paige,  p.  355;  De 
Biemer  vs.  Cantiilon,  4  Johns.  Ch.,  p.  85;  Townshend 
vs.  Stangroom,  6  Ves.,  p.  332;  Henkle  vs.  Royal  Assur. 
Co.,  1  id.,  p.  317;  Bradford  vs.  Union  Bank,  13  How. 
(U.  S.),  p.  66;  Story  Eq.  Jur.,  Sec.  155  to  161.  The 
misappreheTision  of  one  party  to  a  contract,  if  neither 
known  nor  suspected  by  the  other,  is  not  sufficient  to 
warrant  a  revision  of  the  contract. — Wright  vs.  GoflfJ 
22  BeAM^  p.  207;  Metropolitan  Co.  So,  vs.  Brown,  26 
id.,  p.  454;  Bradford  ,V8.  Romney,  30  id.,  p.  431; 
Mortimer  vs.  Shoitall,  2  Dp.  &  War.,  p.  363;  1  Con. 
&  L.,  p.  417;  Diman  vs.  Providence,  etc.,  R.  R.  Co., 
5  R.  I.,  p.  130.  If  the  instrument  expresses  the  ^'  in- 
tention of  the  parties,^'  it  cannot  be  altered,  even 
though  that  intention  cannot  be  carried  into  effect. — 
Leavitt  vs.  Palmer,  3  N.  Y.,  p.  19.  But  an  instrument 
which  was  drawn  up  under  a  mistake  as  to  its  legal 
e£fect,  has  been  revised. — Walker  vs.  Armstrong,  8 
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De  G.,  M.  &  G.,  p.  531.  ^*  On  application  of  aggrieved 
party y — See  notes  to  Sec.  3406.  Be  made  to  "  expres* 
intention,^*  This  is  all  that  can  be  taken  into  oon- 
sideration.  The  Court  cannot  add  clauses  which  the 
parties  did  not  intend  to  insert,  even  though  they  may 
be  necessary  to  make  the  contract  fair  and  eflective. — 
Thompsonville  Scale  Mfg.  Co.  vs.  Osgood,  26  Conn., 
p.  16;  Hunt  vs.  Rou.smaniere,  1  Peters,  p.  1;  8  "Wheat., 
p.  174;  see  Betts  vs.  Grener,  31  Ala.,  p.  219,  "  Qood 
faith."  .A  purchaser  with  notice  of  the  mistake  is  not 
protected. — Gouvemeur  vs.  Titus,  6  Paige,  p.  347; 
affirming  S.  C,  1  Edw.,  p.  477.  **  Value."— See  Le 
Roy  vs.  Piatt,  4  Paige,  p.  77;  Story  Eq.  Jur.,  Sec.  165. 
"  ATiVrto^e."— Smith  vs.  McDougal,  2  Cal.,  p.  586; 
Kenyon  vs.  Welty,  20  Cal.,  p.  637;  Parsons  vs.  Fair- 
banks, 22  Cal.,  p.  848;  Burt  vs.  Wilson,  28  Cal.,  p.  632; 
"Wagenblast  vs.  "Washburn,  12  Cal.,  p.  208,  Oourts 
#  of  Equity, — Wide   discre^iowr-Lestrade   vs.    Bartle, 

19  Cal.,  p.  660.  Action  to  ^'re/onn,''  or  "revise," 
when,  and  how  lies,  etc. — Pierson  vs.  McCahill,  21 
Cal.,  p.  122;  Kent  vs.  Snyder,  30  Cal.,  p.  666;  com- 
pare Castle  vs.  Bader,  23  id.,  p.  75;  Ellis  vs.  Crawford, 
39  Cal.,  p.  523. 

PTwnmp-         3400.     For  the  purpose  of  revising  a  contract,  it 
^Jg^<>f      must  be  presumed  that  all  the  parties  thereto  intended 
to  make  an  equitable  and  conscientious  agreement. 

Note. — See  note  to  preceding  section. 

Pfincipiea  340  f.  In  revisiuff  a  written  instrument,  the  Court 
may  inquire  what  the  instrument  was  intended  to 
mean,  and  what  were  intended  to  be  its  legal  con- 
sequences, and  is  not  confined  to  the  inquiry  what 
the  language  of  the  instrument  was  intended  to  be. 

NoTE.—This  is  contrary  to  the  rule  generally  ac- 
knowledged in  the  United  States  (see  3  N.  Y.,  p.  19; 
23  N.  Y.,  p.  556;  1  Peters,  p.  1;  8  Wheat.,  p.  174),  but 
is  sanctioned  by  a  recent  English  decision. — Walker  vs. 
Armstrong,  8  De  G.,  M.  &  G.,  p.  531. 

Enforce-  3402.    A  contract  may  be  first  revised  and  then 

ment  of  -^ 

Sntoact      specifically  enforced. 

Note.— Gillespie  ts.  Moon,  2  Johns.  Ch.,  p.  585; 
Keisselbrack  vs.  Livingston,  4  id.,  p.  144;  Bouck  vs. 
Wilber,  id.,  p.  405. 


acUudged. 
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ARTICLE  V. 

RESCISSION  OF  CONTRACTS. 

Skction  3406.  When  rescission  may  be  adjudged. 

3407.  Rescission  for  mistake. 

3408.  Court  may  require  party  rescinding  to  do  equity. 

3406.    The  rescission  of  a  written  contract  may  be  When 

reecission 

adjudged,  on  the  application  of  a  party  aggrieved:         SSS^L 

1.  In  any  of  the  cases  mentioned  in  Section  1689; 

or, 

2.  Where  the  contract  is  unlawful,  for  causes  not 
apparent  upon  its  face,  and  the  parties  were  not  equally 
in  fault;  or, 

3.  When  the  public  interest  will  be  prejudiced  by 
permitting  it  to  stand. 

Note. — See  note  to  Sec.  8399,  ante.  It  will  be 
observed  that  this  section  provides  only  for  a  judgment 
of  rescission,  without  cancellation.  Its  scope  is  there- 
fore properly  broader  than  it  would  be  in  the  latter  case. 
It  may  be  desirable  to  have  a- conclusive  adjudication 
•  upon  the  validity  of  a  contract,  in  cases  where  there  is 

not  suflScicnt  ground  for  further  interference.  The 
discretion  of  the  Court  as  to  the  costs  is  a  sufficient 
check  upon  frivolous  actions  of  this  nature.  Only  the 
injured  paily,  or  those  claiming  under  him,  cap  impeach 
a  contract  on  account  of  his  want  of  consent. — Jackson 
vs.  Eaton,  20  Johns.,  p.  478.  Of  course,  a  party  com- 
mitting u  fraud  cannot  have  the  contract  set  aside  on 
that  ground. 

Subd.  1. — Among  a  great  number  of  cases  in  which 
contracts  have  been  set  aside  on  grounds  mentioned  in 
Sec,  1689,  ante,  the  following  may  be  especially  referred 
to :  Caries  of  executory  contracts. — Belknap  vs.  Sealey, 
14  N.  Y.,  p.  143;  Rosevelt  vs.  Fulton,  2  Cow.,  p.  129; 
afiPg  S.  C,  5  Johns.  Ch.,  p.  174;  Bowes  vs.  Heaps,  3 
Ves.  &  B.,  p.  117;  Broun  vs.  Kennedy,  9  Jur.  (N.  S.), 
p.  1163;  Beasley  vs.  Magrath,  2  Sch.  &  Lef.,  p.  31; 
Martin  vs.  Mitchell,  2  Jac.  &  W.,  p.  413;  Jones  vs. 
Thomas,  2  You.  &  Coll.  Ch.,  p.  498;  Archer  vs.  Hud- 
son,? Beav.,  p.  551;  aBTd,  15  L.  J.  Ch.,  p.  211.  Cases 
of  executed  contracts,  such  as  grants,  settlements,  deeds, 
etc. — Sears  vs.  Shafer,  6  N.  Y.,  p.  268;  Brock  vs. 
Barnes,  40  Barb.,  p.  521;  Bergen  vs.  Udall,  31  id.,  p.  9; 
Collins  vs.  Hare,  2  Bligh  (N.  S.),  p.  106;  Nottidge  vs. 
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Prince,  2  Giff.,  p.  246;  Bury  vs.  Oppenheim,  26  Bcav. 
p.  594.  In  cases  of  mistake,  it  is  not  essential  that  the 
mistake  should  be  mutual,  or  that  the  misapprehension 
of  one  party  should  be  known  to  the  other,  in  older  to 
warrant  a  judgment  of  rescission,  as  in  the  case  of  a 
revision. — Scholefield  vs.  Templer,  H.  R.  V.  Johns.,  p, 
155;  see  Mortimer  vs.  Shortall,  2  Dr.  &  War.,  p.  3G3; 
1  Con.  &  L.,  p.  417. 

Subd.  2. — Simpson  vs.  Howden,  3  Myl.  &  Cr,,  p.  99; 
Gray  vs.  Mathias,  5Ves.,  p.  286;  Bromley  vs.  Holland, 
7  id.,  p.  16;  see  Scott  vs.  Ondcidonk,  14  N.  Y.,  p.  9; 
Ward  vs.  Dewey,  16  id.,  p.  519;  Cox  vs.  Clift,  2  id.,  p. 
118;  Piersall  vs.  Elliott,  6  Peters,  p.  95.  Where  tlio 
parties  are  equally  in  fault,  neither  can  obtain  relief. — 
Harrington  vs.  Bigelow,  11  Paige,  p.  349;  Woodworth 
vs.  Janes,  2  Johns.  Cas.,  p.  417;  Moore  vs.  Livingston, 
28  Barb.,  p.  543;  Chamberlain  vs.  Barnes,  26  id.,  p. 
160;  Morgan  vs.  Chamberlain,  id.,  p.  163;  Gale  vs. 
Gale,  19  id.,  p.  249;  Mosuly  vs.  Mosely,  15  N.  Y.,  p. 
334;  Crocker  vs.  Crocker,  17  How.  Pr.,  p.  504;  Bolt  vs. 
Kogers,  3  Paige,  p.  154;  Manny  vs.  Phillips,  1  id.,  p. 
472.  But  where  an  attorney  induced  a  client  to  transfer 
property  to  him  for  the  purpose  of  defrauding  the 
client's  creditorsf  it  was  held  that,  the  parties  not  being 
equallp  in  fault,  the  client  could  have  the  deed  set  aside 
(Ford  vs.  Harrington,  16  N.  Y.,  p.  285);  and  thtsame 
rule  was  applied  to  the  case  of  a  confidential  and  legal 
adviser,  who  was  not  an  admitted  lawyer. — Freelove 
vs.  Cole,  41  Barb.,  p.  318;  referring  to  section  gene- 
rally. A  mutual  misunderstanding  as  to  the  amount 
of  consideration  is  not  a  contract. — Rovequo  vs.  Defe- 
rari,  40  Cal.,  p.  459.  Rescission  for  misrepresentation. 
Cruess  vs.  Fessler,  39  Cal.,  p.  336.  Previous  offer  to 
refund  necessary. — Morrison  vs.  Lods,  39  Cal.,  p.  381. 
In  Buchanan  vs.  Sepulveda,  39  Cal.,  p.  688,  it  was  held 
that  declaring  a  trust  in  favor  of  the  estate  of  grantor 
vs.  grantee,  on  the  ground  that  decedent  made  the  con- 
veyance to  hinder  and  defraud  his  creditors,  was  error, 
Ofie  in  fault  cannot  ask  rescission. — Salmon  vs.  Hoff- 
man, 2  Cal.,  p.  138.  Parol  agreement  to  rescind  sealed 
contract  good  if  executed,  and  this  agrecTnent  may  he 
presumed  from  the  acts  of  the  parties. — Green  vs. 
Wells  &  Co.,  2  Cal.,  p.  584.  fecial  substantial 
grounds  must  be  shown  to  set  aside  a  contract. — Scan- 
Ian  vs.  Gillan,  5  Cal.,  p.  182.  Insolvency  is  good 
ground  for  rescission. — Norton  vs.  Jackson,  5  Cal.,  p. 
262.  Injured  party  may  elect  to  rescind  or  proceed  on 
the  covenants  of  his  deed. — Alvarez  vs.  Brannan,  7 
Cal.  p.  503.    But  he  must  restore  the  other  party  to  his 
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position  prior  to  the  contract  if  he  elects  to  rescind. — 
Watts  vs.  White,  13  Cal.,  p.  321.  When  restoration 
cannot  be  made  the  right  to  rescind  does  not  exist  after 
part  performance. — State  Cal.  vs.  McCauley,  16  Cal., 
p.  429.  One  seeking  to  rescind  for  fraud  must  act 
promptly.— Fratt  vs.  Fisk  &  Loring,  17  Cal.,  p.  880. 
Difference  between  "  cancel "  and  "  rescind  "  discussed 
and  decided. — Winton  vs.  Spring,  18  Cal.,  p.  461. 
ExectUed  contract  pursuant  to  statute. — Creighton  vs. 
Pragg,  21  Cal.,  p.  115;  Bd.  Corners  Fund.  Debt  San 
Jos^  vs.  Younger,  29  Cal.,  p.  172;  Marshall  vs.  lliorp, 
id.,  p.  449.  One  entitled  to  rescind  or  retake  property 
may  have  it  sold  to  pay  balance  due  on  purchase  price 
due. — Miller  vs.  Steen,  30  Cal.,  p.  402.  Offer  to  return 
deed  is  neither  a  rescission  nor  offer  to  rescind. — 
Ahrens  vs.  Adler,  33  Cal.,  p.  608.  Rescission  for 
fraud— B\Qn  vs.  B.  R.  &  A.  W.  &  M.  Co., 20  Cal.,  p. 
602;  Gifford  vs.  Carvill,  29  Cal.,  p.  589. 

3407.  Rescission  cannot  be  adjudged  for  mere 
mistake,  unless  the  party  against  whom  it  is  adjudged 
can  be  restored  to  substantially  the  same  position  as  if 
the  contract  had  not  been  m^de. 

Note. — See  previous  section,  second  paragraph  of 

■ 

note  2d  Subd.,  et  seq. 

3408.  On  adjudging  the  rescission  of  a  contract,  Ooart 

roquire 

the  Court  may  require  the  party  to  whom  such  reUef  ^^ ^^^ 
is  granted  to  make  any  compensation  to  the  other  JJ^2y 
which  justice  may  require. 

Note. — Such  compensation  must  be  made  by  the 
party  relieved  to  the  other  party  which  justice  requires. 
Story  Eq.  Jur.,  Sec.  696;  Holbrook  vs.  Sharpey,  19 
Ves.,  p.  131 ;  Bromley  vs.  Holland,  5  Ves.,  p.  618;  7  id., 
pp.  3, 16;  Byne  vs.  Vivian,  5  id.,  p.  606;  Byne  vs.  Pot- 
ter, id.,  p.  609;  see  Harding  vs.  Handy,  11  Wheat.,  pp. 
103, 125. 
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ARTICLE  VI. 

CANCELLATION  OF  INSTRUMENTS. 

Section  3412.  When  cancellation  may  be  ordered. 
8413.  Instrument  obviously  void. 
3414.  Cancellation  in  part. 
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When  3412.     A  written  instrument,  in  respect  to  which 

Uon  may      there  is  a  reasonable  apprehension  that  if  left  outstand- 

bo  ordered.  . 

ing  it  may  cause  serious  injury  to  a  person  against 
whom  it  is  void  or  voidable,  may,  upon  his  applica- 
tion, be  so  adjudged,  and  ordered  to  be  delivered  up 
or  canceled. 

NoTK. — May  be  canceled  when  if  outstanding  it 
may  reasonably  catise  injury.    This  is  the  principle 
•  "which  seems  to  govern  the  numerous  and  somewhat 

conflicting  decisions  upon  the  cancellation  of  instru- 
ments.— See  Field  vs.  Holbrook,  6  Duer,  p.  597;  14 
How.  Pr.,  p.  403;  Ward  vs.  Dewey,  16  N.  Y.,  p.  519; 
Scott  vs.  Onderdonk,  14  id.,  p.  9;  Cox  vs.  Clift,  2  id., 
p.  118;  Williams  vs.  Ayrault,  31  Barb.,  p.  364;  Ham- 
ilton vs.  Cummings,  1  Johns.  Ch.,  p.  517.  The  difll- 
culty  arises  in  its  application.  Compare  the  foregoing 
cases,  and  see,  also,  Thorton  vs.  Knight,  16  Sim.,  p. 
509;  Threlfall  vs.  Lunt,  7  id.,  p.  627.  To  person  against 
whom  it  is  void.  Thus  a  deed  of  land  sold  under  a 
void  official  sale  (Craft  vs.  Merrill,  14  N.  Y.,  p.  456; 
Scott  vs.  Onderdonk,  id.,  p.  9;  Lounsbury  vs.  Purdy, 
18  N.  Y.,  p.  515;  16  Barb.,  p.  376;  Tisdale  vs.  Jones, 
38  Barb.,  p.  523;  Cook  vs.  Newman,  8  How.  Pr.,  p. 
523;  Radcliff  vs.  Rowley,  2  Barb.  Ch.,  p.  23),  a  forged 
deed  (Peake  vs.  Highf.eld,  1  Buss.,  p.  559;  Seccombe 
vs.  Fitzgerald,  id,,  p.  561;  see  Bp.  of  Winchester  vs. 
Tournier,  2  Ves.  Sr.,  p.  446),  or  one  fraudulently 
altered  (Bushncll  vs.  Harford,  4  Johns.  Ch.,  p.  301), 
or  a  lease  given  immediately  after  the  sale  of  land 
by  the  lessor,  and  dated  of  a  prior  day  (Pierce  vs. 
Webb,  3  Bro.  C.  C,  p.  16),  may  be  canceled.  Toper^ 
son  against  whom  it  is  voidable,  A  deed  may  be  can- 
celed, or  its  surrender  compelled,  on  the  application  of 
a  party  whose  signature  was  obtained  by  fraud  (Ogil- 
vie  vs.  Jeaffreson,  2  Giff,,  p.  353;  Vorley  vs.  Cooke,  1 
id.,  p.  230;  Brent  vs.  Brent,  10  L.  J.  Ch.,  84;  Fenn 
vs.  Craig,  3  You.  &  Coll.  Ex.,  p.  216),  or  by  mistake 
(Willan  vs.  Willan,  16  Ves.,  p.  72;  Underbill  vs.  Hor- 
wood,  10  id.,  p.  200;  14  id.,  p.  28),  and  so  in  the  case  of 
a  usurious  mortgage. — Williams  vs.  Ayrault,  31  Barb., 
p.  364;  Hartson  vs.  Davenport,  2  Barb.  Ch.,  p.  77. 
^  Application  granted.    This  relief  can  be  granted  only 

upon  the  application  of  a  party  directly  interested. 
Thus,  a  grantor  who  has  no  longer  any  interest  in  the 
land,  though  he  has  covenanted  with  his  grantee  to 
procure  the  discharge  of  an  apparent  lien,  cannot  sue 
for  its  cancellation. — Townaend  vs.  Goelet,  11  Abb.  Pr., 
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p.  187.  But  it  is  not  essential  that  the  applicant's  title 
should  be  indefeasible  (Craft  vs.  Merrill,  14  N.  Y.,  p. 
456),  nor  that  he  should  have  the  right  to  immediate 
possession.— Wright  vs.  Miller,  8  N.  Y.,  p.  9;  rev*g  S. 
C,  4  Barb.,  p.  600;  and  aff'g  S.  C,  1  Sandf.  Ch.,  p. 
103.  One  engaged  in  removing  mineral  from  land 
purchased  from  the  State,  wi||^out  authority  of  law, 
may  be  enjoined  by  action  by  the  State. — People  vs. 
.Morrill,  26  Cal.,  p.  352.  To  obtain  cancellation  of 
Sheriff  *s  deed,  insolvency  need  not  be  averred. — Hiiger 
vs.  Schindler,  29  Cal.,  p.  47.  Deed  will  be  canceled 
which  improperly  clouds  title. — Shattuck  vs.  Carson,  2 
Chi.,  p.  588. 

3413.  An  instrument,  the  invalidity  of  which  is  instrument 
apparent  upon  its  face,  or  upon  the  fiice  of  another  ^®*d- 
instrument  which  is  necessary  to  the  use  of  the  former 

in  evidence,  is  not  to  be  deemed  capable  of  causing 
injury,  within  the  provisions  of  the  last  section. 

NoTK. — Invalidity  apparent  on  face, — Hotchkiss 
vs.  Elting,  36  Barb.,  p.  38;  Hey  wood  vs.  Buffiilo,  14 
N.  Y.,  p.  534.  Or  on  the  face  of  another  instrument 
necessary  to  use  the  former  in  evidence. — Ward  vs. 
Dewey,  16  N.  Y.,  p.  519;  Cox  vs.  Clift,  2  id.,  p.  118; 
8  Barb.,  p.  481;  Van  Doren  vs.  Mayv  of  N.  Y.,  9 
Paige,  p.  388;  see  Mayor  of  Brooklyn  vs.  Meserole,  26 
Wend.,  p.  132.  But  compare  Bromley  vs.  Smith,  7 
Yes.,  pp.  3,  21.  This  exception  does  not  extend  to 
instruments  which  require  oral  evidence  only  to  estab- 
lish them  (see  cases  cited  under  last  section),  and  if  an 
inntrument  is  presumptive  evidence  of  the  truth  of  its 
contents,  relief  should  be  granted  against  it,  even 
though  its  untruth  could  be  clearly  proved. — Scott  v6. 
Onderdonk,  14  N.  Y.,  p.  9. 

3414.  Where  an  instrument  is  evidence  of  differ-  CanceUa- 

tion  in 

ent  rights  or  obligations,  it  may  be  canceled  in  part,  part, 
and  allowed  to  stand  for  the  residue. 

Note. — Thus  an  indorser  of  a  bill  may  be  entitled 
to  have  his  indorsement  canceled,  in  a  case  which 
would  not  entitle  the  drawer  to  any  relief.  And  an 
instrument  might  be  partially  valid  against  a  party 
entitled  to  cancel  it  in  part;  although  such  cases  are 
doubtless  rare. 

56 — vol.  ii. 
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CHAPTER  m. 

PRBVENTIVB   RELIEF. 

Section  3420.  Preventive  relief,  how  granted. 
8421.  Provisional  injunctions. 
3422.  Injunction,  when  allowed. 
8423.  Injunction,  when  not  allowed. 

Pwrentire       3420.     Preventive  relief  is  granted  by  injanction, 
granted.      provisional  Or  final. 

Note. — Dederick  vs.  Hoysardt,  4  How.  Pr.,  p.  350; 
see  note  to  Sec.  3368,  ante.  Injunction  unll  not  issue 
where  there  is  a  remedy  at  law, — Logan  vs.  Hillgass, 
16  Cal.,  p.  200.  One  who  has  a  remedy  at  law  and  foils 
to  show  wherein  he  is  injured,  is  not  entitled  to  this 
writ. — Merrill  vs.  Gorham,  6  Cal.,  p.  41;  Leach  vs. 
Day,  27  id.,  p.  643;  Phelps  vs.  Peabody,  7  id.,  p.  60; 
DeWitt  vs.  Hays,  2  id.,  p.  463;  Kobinson  vs.  Gan,  6 
Cal.,  p.  275;  questioned  in  Palmer  vs.  Boling,  8  id., 
p.  388;  Trinity  Co.  vs.  McCammon,  25  id.,  p.  120. 
Oranting  and  continuing  writs  discretionary, — Hicks 
vs.  Michael,  15  Cal.,  p.  107;  Hicks  vs.  Compton,  18 
Cftl.,  p.  206;  Prader  vs.  Purkett,  13  Cal.,  p.  588.  In- 
junction  on  final  judgment. — McCrarrahan  vs.  Max- 
well, 28  Cal.,  p.  75.  Title  at  law,  as  to  first  establish- 
ing.-—Tuol.  Wat.  Co.  vs.  Chapman,  8  Cal.,  p.  392. 

Various  Matters  with  respect  to  which  this 
Writ  will  be  Allowed,  and  not  Allowed. — The 
owner  of  a  ferry ^  prevented  from  obtaining  license 
from  no  fault  of  his,  may  restrain  another  ^m  run- 
ning a  ferry  at  same  place  under  illegal  license. — Chard 
vs.  Stone,  7  Cal.,  p.  117. 

The  removal  of  a  building  by  one  claiming  under 
younger  lien,  restrained  by  holders  of  an  older  lien. — 
Barber  vs.  Reynolds,  33  Cal.,  p.  497. 

To  stay  waste  vs.  tenant  by  landlord. — ^Hcss  vs. 
Winder,  34  Cal.,  p.  270.  Owner  of  land  held  by  U. 
S.  patent  may  restrain  miners  from  trespassing  thereon 
to  mine  and  extract  gold,  or  to  do  other  acts  relating 
thereto. — Bogg^  vs.  Merced  Mining  Co.,  14  Cal.,  p.  379; 
Henshaw  vs.  Clark,  14  Cal.,  p.  460.  In  this  last  it  is 
held  that  such  injuries  destroy  the  value  of  the  land 
for  any  purpose,  and  are  irreparable. 

To  restrain  trespass  on  mining  claim, — McLaughlin 
vs.  Kelly,  22  Cal.,y.  211.  The  injury  must  be  irrep- 
arable, the  defendants  insolvent  or  unable  to  respond 
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in  damafi^es,  threatening  or  doing  acts  of  trespass 
utterly  destructive  of  plaintiff's  rights,  or  the  like, 
must  be  alleged  in  all  cases  of  invoking  the  aid  of  this 
writ  in  support  of  an  action  of  trespass. — Waldron  vs. 
Marsh,  5  Cal.,  p.  119.  To  restrain  nuisances  by  way 
of  flooding  mining  claims. — Ramsey  vs.  Chandler,  3 
Cal.,  p.  70.  And  washing  refuse  matter  on  plaintiff's 
mining  claim. — Logan  vs.  Driscoll,  19  Cal.,  p.  628. 
Threatened  injury  to  right  of  way. — Kittle  vs.,Pfeiffer, 
22  Cal.,  p.  485. 

BoADs  AND  Highways.— Harper  vs.  Richardson, 
22  Cal.,  p.  251;  Curran  vs.  Shattuck,  24  Cal.,  p.  431., 

To  Restrain  Sale. — Plaintiff's  creditors  to  prevent 
sale  under  execution  on  fraudulent  judgment. — Heyne- 
man  vs.  Dannenberg,  6  Cal.,  p.  376.  Sale  of  wife's 
property  for  husband's  debt. — Alverson  vs.  Jones  and 
Bogardus,  10  Cal.,  p.  9.  Also,  of  property  of  one 
person  for  another's  debt. — Hickman  vs.  O'Neal,  10 
Cal.,  p.  294.  Lessor  of  personal  property  in  like  case. 
Ford  vs.  Rigby  and  Irwin,  10  Cal.,  p.  449;  Pixley  vs. 
Huggins,  15  Cal.,  p.  127;  San  Francisco  vs.  Bideman, 
17  Cal.,  p.  443;  England  vs.  Lewis  et  al.,  25  Cal.,  p. 
337;  Dunn  vs.  Tozer,  10  Cal.,  p.  167;  Thompson  vs. 
Lynch,  29  Cal.,  p.  189;  Stout  vs.  Macy,  22  Cal.,  p.  647. 

Tq  Protect  Timbkr.— N.  W.  and  M.  Co.  vs. 
Clarkin,  14  Cal.,  p.  544;  Halleck  vs.  Mixer,  16  Cal., 
p.  574. 

Forcible  entry  and  unlawful  detainer  being 
commenced  vs.  defendant  in  possession,  injunction  will 
lie  to  preserve  timber  during  pendency  of  action. — 
Hicks  vs.  Michael,  15  Cal.,  p.  107.  In  general  for  and 
against  cutting  timber,  see  Smith  vs.  "Wilson,  10  Cal., 
p.  528.  As  between  tenants  in  common. — Hihn  vs. 
Peck,  18  Cal.,  p.  640.  Fruit  and  ornamental  trees — 
injury  irreparable. — Daubenspeck  vs.  Grear,  18  Cal., 
p.  443. 

Injunctions  in  Aid  or  Actions  for  Trespass — 
To  restrain  waste  and  to  protect  water  rights. — See 
California  decisions  following — Grigsby  vs.  Burnett,  31 
Cal.,  p.  406;  Hicks  vs.  Compton,  18  Cal.,  p.  206; 
Leach  vs.  Day,  27  Cal.,  p.  643;  Tomlinson  vs.  Rubio, 
16  Cal.,  p.  202.  Will  not  be  granted  in  action  for  tres- 
pass, unless,  etc. — See  ante  in  this  note,  "Waldron  vs. 
Marsh.  Nor  when  there  is  a  complete  remedy  at  law. 
Leach  vs.  Day,  ante.  As  to  waste, — More  vs.  Massini, 
32  Cal.,  p.  590;  also,  cases  ante  in  this  note,  14  Cal.,  p. 
544;  15  Cal.,  p.  107;  Burnett  vs.  "Whitesides,  13  Cal., 
p.  156;  Buckout  vs.  Swift,  27  Cal.,  p.  433;  Robinson 
vs.  Russell  et  al.,  24  Cal.,  p.  467. 
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Water  Rights. — ^As  against  diversion  by  defend- 
ant, the  damage  must  be  continued,  or  threatened  to 
be,  to  sustain  injunction. — Coker  vs.  Simpson,  7  Cal., 
p.  340.  So,  also,  to  determine  priority  and  prevent 
future  injury  it  will  lie. — Marius  vs.  Bicknell,  10  Cal., 
p.  217;  Tuolumne  W.  Co.  vs.  Chapman,  8  Cal.,  p.  392. 
Springs  and  streams, — Bensley  vs.  The  M.  L.  W.  Co., 
13  Cal.,  p.  306;  McDonald  vs.  Bear  R.  and  A.  W.  and 
•  M.  Co.,  15  Cal.,  p.  148.    For  irrip^ation  as  against  min- 

ing.— Rupley  vs.  Welch,  23  Cal.,  p.  452;  Gibson  vs. 
Puchta,  33  Cal.,  p.  316.  When  will  not  lie. — People 
vs.  Davidson,  30  Cal.,  p.  379;  Chipman  vs.  Bowman, 
i4  Cal.,  p.  157;  Logan  vs.  Hillegass,  16  Cal.,  p.  200; 
Gregory  vs.  Foi*d,  14  Cal.,  p.  141;  Gibbons  vs.  Scott, 
16  Cal.,  p.  286;  Pico  vs.  Sunol,  6  Cal.,  p.  294;  Phelps 
vs.  Peabody,  7  Cm  I.,  p.  50.  Sale  will  not  lie. — Purdy 
vs.  Irwin,  18  Cal.,  p.  350;  Domie  vs.  Stearns,  30  Cal., 
p.  114;  Sanchez  vs.  Carizga,  31  Cal.,  p.  170;  Allen  vs. 
Phelps,  4  Cal.,  p.  256;  Jackson  vs.  Norton,  6  Cal.,  p. 
^37;  Moore  vs.  Ord,  15  Cal.,  p.  204;  Macovitch  vs. 
Wemple,  16  Cal.,  p.  104;  De  Witt  vs.  Hays,  2  Cal.,  p. 
463;  O'Connor  vs.  Corbitt,  3  Cal.,  p.  370. 

To    RESTRAIN    ISSUING    A    PATENT   which   doCS   DOt 

cloud  title  (Taylor  vs.  JJnderhill,  40  Cal.,  p.  471),  nor 
on  grounds  which  could  be  set  up  as  a  legal  defense  in  an 
action  to  restrain  perpetually  a  judgment  in  ejectment. — 
Agard  vs.  Valencia,  39  Cal.,  p.  292.  Will  not  lie  to 
restrain  a  sale  for  taxes^  which  it  is  apparent  will  bo 
void. — Bucknall  vs.  Story,  37  id.,  p.  67.  Nor  will  in- 
junction lie  in  action  for  naked  trespass,  where  there  is 
no  waste  shown. — N.  C.  and  S.  C  Co.  vs.  Kidd,  37  id., 
p.  282.  In  action  involving  title  to  land,  the  crop  will 
follow  the  judgment,  it  being  part  of  the  land  or  emble- 
ments; injunction  will  lie  to  restrain  the  defendant  in 
possession  from  harvesting,  etc.,  and  a  receiver  will  be 
appointed  to  preserve  it  for  the  successful  party. — Cor- 
coran vs.  Doll,  35  Cal.,  p.  476;  see  Sec.  3368,  ante,  and 
note;  see,  also,  Title  Injunction,  Code  of  Civ.  Pro.,  Cal., 

■ 

Sees.  525  to  533,  inclusive,  and  notes.  Will  not  be  sus- 
tained, but  will  be  dissolved  when  issued  to  restrain  void 
order  of  Supervisors. — Trinity  County  vs.  McCammon, 
25  Cal.,  p.  117. 

Provisional       8421.     Provisional  injunctions  are  regulated  by  the 

iEU  unctions.  o  v 

Code  of  Civil  Procedure. 

Note.— Code  Civ.  Pro.,  Cal.,  Sees.  525  to  533,  inclu- 
sive, and  notes. 
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3422.    Except  where  otherwise  provided  by  this  iwunotion. 
Title,  a  final  injunction  may  be  granted  to  prevent  the  allowed, 
breach  of  an  obligation  existing  in  favor  of  the  appli- 
cant: 

1.  Where  pecuniary  compensation  would  not  afford 
adequate  relief; 

2.  Where  it  would  be  extremely  difficult  to  ascer- 
tain the  amount  of  compensation  which  would  afford 
adequate  relief; 

3.  Where  the  restraint  is  necessary  to  prevent  a 
multiplicity  of  judicial  proceedings;  or, 

4.  Where  the  obligation  arises  from  a  trust. 

Note. — Subd.  1. — For  the  exception  referred  to,  see 
next  section,  po  t,  and  Sec.  3375,  ante. 

Subd.  2.— See  Sees.  3384, 3385,  and  notes;  also,  Hud- 
son and  Del.  Canal  Co.  vs.  N.  Y.  and  Erie  B.  R.  Co., 
0  Paige,  p.  323. 

Subd,  3.— See  notes  to  Sees.  3384,  3385,  ante. 

Subd.  4.— N.  Y.  and  N.  H.  R.  R.  Co.  vs.  Schuyler, 
17  N.  Y.,  p.  592;  7  Abb.  Pr.  p.  41;  8.  C.  again,  8  Abb. 
Pr.,  p.  239;  17  Howard  Pr.,  p.  464;  Livingston  vs.  Van 
Jugen,  9  Johns.,  pp.  507-570;  Mohawk  and  Hud.  R.  R. 
Co.  vs.  Artcher,  6  Paige,  p.  83;  Baldwin  vs.  Buffitlo, 
29  Barb.,  p.  396;  Heywood  vs.  Bufialo,  14  N.  Y.,  p. 
534;  Mayor,  etc.,  of  Brooklyn  vs.  Meserole,  26  Wend., 
p.  132;  Croton  Turnpike  Co.  vs.  Ryder,  1  Johns.  Ch., 
p.  611;  Belknap  vs.  Belknap,  2  id.,  p.  463;  Merritt  vs. 
Thompson,  3  E.  D.  Smith,  p.  283;  and  Sees.  8384,  3385, 
ante;  see,  also.  Van  Santvoort  Eq.  Practice,  Title  In- 
junctions. 


.   3423.     An  injunction  cannot  be  granted: 

1.  To  stay  a  judicial  proceeding  pending"  at  tbe  injuncHon, 

,  If  Don  not 

commencement  of  the  action  in  which  the  injunction  »iioirod. 
is  demanded,  unless  such  restraint   is  necessary   to 
prevent  a  multiplicity  of  such  proceedings; 

2.  To  stay   proceedings  in  a  Court  of  the  United 
States; 

3.  To  stay  proceedings  in  another  State,  upon  a 
judgment  of  a  Court  of  that  State; 

4.  To  prevent  the  execution  of  a  public  statute,  by 
officers  of  the  law,  for  the  public  benefit; 
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Same.  5.  To  prevent   the  breach  of  a  contract,  the  per- 

formance of  which  would  not  be  specifically  enforced; 

6.  To  prevent  an  injury  to  the  person,  character, 
or  personal  relations  of  the  applicant,  not  amounting 
to  a  nuisance;  except  that  in  an  action  for  divorce,  an 
injunction  may  be  granted  to  prevent  interference 
with  a  wife  or  child; 

7.  To  prevent  the  exercise  of  a  public  or  private 
office,  in  a  lawful  manner,  by  the  person  in  possession; 

8.  To  prevent  a  legislative  act  by  a  municipal  cor- 
poration; or 

9.  Where  relief,  equally  efficacious,  can  be  obtained 
by  any  other  usual  mode  of  proceeding,  except  in 
case  of  breach  of  trust. 

Note.— To  stay  a  judicial  proceeding.  So  held 
as  to  actions  in  the  same  Court  (Arndt  vs.  Williams, 
16  How.  Pr.,  p.  244;  Hunt  vs.  Farmers'  Loan,  etc., 
Co.,  8  id.,  p.  416;  Dederick  vs.  Hoysradt,  4  id.,  p.  350; 
Smith  vs.  Am.  Life  Ins.  Co.,  Clarke,  p.  807;  Lane 
vs.  Clarke,  id.,  p.  309;  see  Hall  vs.  Fisher,  1  Barb. 
Ch.,  p.  53);  and  as  to  actions  in  any  other  Court  of  the 
State  (Grant  vs.  Quick,  5  Sandf.,  p.  612;  see  Bennett 
vs.  Leroy,  5  Abb.  Pr.,  pp.  55,  156;  14  How.  Pr.,  p.  178); 
or  of  any  other  State  ("Williams  vs.  Ayrault,  31 
Barb.,  p.  364;  Burgess  vs.  Smith,  2  Barb.  Ch.,  p.  276; 
Meade  vs.  Merritt,  2  Paige,  p.  402),  unless  to  pre- 
vent multiplicity  of  suits.  In  action  brought  to  deter* 
mine  a  single  question,  actions  commenced  already,  as 
well  as  others  threatened,  may  be  enjoined;  deter- 
mined in  effect  in  N.  Y.  and  N.  H.  R.  R.  Co.  va. 
Schuyler,  17  N.  Y.,  p.  592;  7  Abb.  Pr.,  p.  41,  as 
appears  from  the  statement  of  facts  in  the  report 
though  not  by  opinion;  and  a  provisional  injunction 
for  this  purpose  was  afterwards  granted. — S.  C.  17 
How.  Pr.,  p.  464;  S.  C.  again  8  Abb.  Pr.,  p.  289.  In  Mi- 
nor vs.  Webb,  10  Abb.  Pr.,  p.  284,  where  a  different 
opinion  was  expressed,  these  last  decisions  were  evi- 
dently not  brought  under  the  notice  of  the  Court.  In 
Knowles  vs.  Inches,  12  Call,  p.  212,  it  was  held 
that  to  sustain  an  injunction  to  restrain  vexatious  liti- 
gation on  the  ground  that  the  right  to  the  real  prop- 
erty has  been  determined,  it  must  be  shown  that  all 
claimants  to  the  title  were  parties. — Engels  vs.  Hooper, 
3  Cal.,  p.  32  {''Judicial  Comity'');   King  yb.  Hall, 
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5  Cal.,  p.  84.  Injunction  lies  to  restrain  disposition 
of  prizes  forfeited  to  State  for  violation  of  Lottery  Act 
until  the  District  Court  (a  superior  Court)  passes  on 
the  main  question,  and  also  restrains  the  prosecution 
of  actions  for  the  prizes  instituted  in  Magistrates' 
Courts. — People  vs.  Kent,  6  Cal.,  p.  90;  Lewis  vs. 
Tobias,  10  Cal.,  p.  574;  Smith  vs.  Sparrow,  13  Cal., 
p.  597. 

Subd,  2.— McKce  vs.  Voorhies,  7  Cranch,  p.  281; 
Mead  vs.  Merritt,  2  Paige,  p.  404;  Schuyler  vs.  Pelis- 
sier,  3  Edw.,  p.  193;  Phelan  vs.  Smith,  8  Cal.,  p.  521. 

Subd.  3.— BickncU  vs.  Field,  8  Paige,  p.  440. 

Subd,  4. — See  Kneedler  vs.  Lane,  46  Penn,  St.,  pp. 
238,  295;  Thompson  vs.  Com'rs  of  Canal  Fund,  2  Abb. 
Pr.,  p.  248;  compare  Hartwell  vs.  Armstrong,  19  fiarb., 
p.  175. 

Subd,  5. — Newbery  vs.  James,  2  Meriv.,  p.  446; 
Williams  vs.  "Williams,  3  id.,  p.  160;  see  Hamblin  vs. 
Dinneford,  2  £dw.,  p.  529;  Sanquirico  vs.  Benedetti,  1 
Barb.,  p.  315;  compare  Lumley -vs.  Wagnei",  1  De  G., 
M.  &  G.,  p.  604. 

Subd,  6. — "  Person." — Sterman  vs.  Kennedy,  15  Abb. 
Pr.,  p.  201 ;  compare,  however,  "Wood  vs.  Brooklyn, 
14  Barb.,  p.  425.  "  Character."  Thus  the  publication 
of  a  libel  will  not  be  restrained. — Brandreth  vs.  Lance, 
8  Paige,  p.  24.  "Personal  relations."  As  a  trespass 
cannot  be  restrained,  it  follows  of  course  that  an  injury 
to  personal  relations  cannot  be.  Not  being  a  nuisance. — 
See  Catlin  vs.  Valentine,  9  Paige,  p.  575;  Brady  vs. 
Weeks,  3  Barb.,  p.  157. 

Subd.  7. — Hartt  vs.  Harvey,  32  Barb.,  p.  55;  10  Abb. 
Pr.,  p.  321;  Mayor,  etc.,  of  N.  Y.  vs.  Conover,  5  Abb. 
Pr.,  p.  171;  People  vs.  Draper,  24  Barb.,  p.  365;  4 
Abb.  Pr.,  333;  People  vs.  Sampson,  25  Barb.,  p.  254; 
see  Youngs  vs.  Ransom,  31  Barb.,  p.  49;  Lewis  vs. 
Oliver,  4  Abb.  Pr.,  p.  121. 

Subd,  8. — People  vs.  Mayor,  etc.,  of  N.  Y.,  33  Barb., 
p.  35;  10  Abb.  Pr.,  p.  144;  People  vs.  Lowber,  28 
Barb.,  p.  65;  7  Abb.  Pr.,  p.  158;  compare  People  vs. 
Sturtevant,  9  N.  Y.,  p.  263;  Davis  vs.  Mayor,  etc.,  of 
N.  Y.,  1  Duer,  p.  451.  As  it  is  not  supposable  that  any 
Court  would  presume  to  issue  an  injunction  against 
any  action  of  the  Legislature,  no  provision  is  made 
against  it. 

Subd.  9. — "  Where  equally  efficacious  relief  can  be 
had  in  any  other  usual  mode." — N.  Y.  Life  Ins.  Co.  vs. 
Supervisors  of  N.  Y.,  4  Duer,  p.  192.  Thus,  an  injunc- 
tion will  not  be  granted  where  full  relief  can  be  obtained 
by  means  of  a  writ  of  prohibition  (Ward  vs.  Kelsey, 


448  Civil  Codk. 


14  Abb.  Pr.,  p.  106)|  or  of  certiorari  (Marks  vs.  Wil- 
son, 11  Abb.  Pr.,  p.  87;  Hyatt  vs.  Bates,  35  Barb.,  p. 
308;  Heywood  vs.  Buffalo,  14  N.  Y.,  p.  534;  Mayor, 
etc.,  of  Brooklyn  vs.  Meserole,  26  Wend.,  p.  132),  or 
by  filing  a  notice  of  action  pending. — ^Mills  vs.  Mills, 
21  How.  Pr.,  p.  437;  Stevenson  vs.  Fayerweather,  id., 
p.  449;  Osbom  vs.  Taylor,  5  Paige,  p.  515;  Waddell 
vs.  Brune,  4  Edw.,  p.  671.  **  Except  in  case  of  breach 
of  trust.''  An  injunction  may  be  granted  to  prevent  a 
breach  of  trust,  even  where  sufficient  compensation 
could  be  recovered  in  damages. — Merritt  vs.  Thomp- 
son, 3  E.  D.  Smith,  p.  283;  Attorney  Gen.  vs.  Aspinall, 
2  Myl.  &  Cr.,  p.  613;  Wood  vs.  Rowcliffe,  2  Phillips, 
p.  382;  3  Hare,  p.  304;  see,  also,  notes  to*Secs.  8420-1, 
ante,  with  notes,  and  Van  Santvoort's  Equity  Practice, 
Title  "Injunctions,"  as  to  when  and  in  what  cases 
writs  of  injunction  may  be  invoked,  and  when  and  in 
what  cases  they  cannot. 


PART   II. 


SPECIAL  RELATIONS  OF  DEBTOR  AND  CREDITOR. 

Title    I.  General  Principles. 

n.  Fraudulent  Instruments  and  Transfers. 
III.  Assignments  for  the  Benefit  of  Cred- 
itors. 


TITLE    I. 

GENERAL    PRINCIPLES. 

Section  3429.  Who  is  a  debtor. 

3430.  Who  is  a  creditor. 

3431.  Contracts  of  debtor  are  valid. 

3432.  Payments  in  preference. 

3433.  Relative  rights  of  different  creditors. 

3429.  A  debtor,  within  the  meaniiio:  of  this  Title,  who  is  % 

'  ,  ^  '    debtor. 

is  one  who,  by  reason  of  an  existing  obligation,  is  or 
may  become  liable  to  pay  money  to  another,  whether 
such  liability  is  certain  or  contingent. 

Note.— Elwood  vs.  Diefendorf,  5  Barb.,  p.  398. 

3430.  A   creditor,   within   the   meaning   of   this  who  is* 
Title,  is  one  in  whose  favor  an  obligation  exists,  by 
reason  of  which  he  is,  or  may  become,  entitled  to  the 
payment  of  money. 

Note.—"  Creditor,"  "Debtor."— 3  Blackts.  Comm., 
p.  18;  compare  Thompson  vs.  Van  Vetchen,  6  Abb, 

57 — ^vol.  ii. 
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Contracts 
of  debtor 
are  valid. 


Pr.,  p.  458;  Westcott  vs.  Gunn,  4  Duer,  p.  107;  Sew- 
ard vs.  Jackson,  8  Cow.,  p.  406;  Morse  vs.  Hovey,  1 
Sandf.  Ch.,  p.  187. 

3481.  In  the  absence  of  fraud,  every  contract  of  a 
debtor  is  valid  against  all  his  creditors,  existing  or 
subsequent,  who  have  not  acquired  a  lien  on  the  prop- 
erty affected  by  such  contract. 

Note. — ^Miller  vs.  Lewis,  4  N.  Y.,  p.  554;   Condre 
vs.  Lord,  2  id.,  p.  269. 


Payments        3432,    A  debtor  may  pay  one  creditor  in  prefer- 
preferenco.   encc  to  another,  or  may  give  to  one  creditor  security 
for  the  payment  of  his  demand  in  preference  to  an- 
other. 

NoTE.—This  has  been  tlie  invariable  rule  in  this 
State.  In  Billings  vs.  Billings  (January  Term,  1852), 
2  Gal.,  p.  107,  it  was  declared  that  an  insolvent  debtor 
may  prefer  certain  creditors  in  an  assignment  of  his 
property.  In  Dana  vs.  Stanford,  10  Cal.,  p.  269, 
it  was  hold  that:  "It  is  no  part  of  (the)  policy  of 
the  Insolvent  Debtors'  Law  to  inhibit  its  applica- 
tion to  the  payment  of  one  debt  rather  than  an- 
other.''  Speaking,  in  the  case  referred  to,  with 
regard  to  an  insolvent  debtor  disposing  of  his  property 
in  payment  of  certain  debts  rather  than  others,  the  first 
recited  case  is  affirmed  in  Chenery  vs.  Palmer,  6  Cal., 
p.  122,  and  in  Smith  vs.  Morse,  2  Cal.,  p.  541.  Dana 
vs.  Stanford  is  affirmed  in  Eandall  vs.  Buffington,  10 
Cal.,  p.  494;  "Wellington  vs.  Sedgwick,  12  Cal.,  p. 
474;  Gladwin  vs.  Garrison,  13  id.,  p.  332;  Wheaton  vs. 
Neville,  19  id.,  p.  46;  Waldon  vs.  Murdock,  23  id,,  p. 
550;  and  others.  So  that  this  nile  may  be  said  to  be 
well  settled.— Mamlock  vs.  White,  20  Cal.,  p.  596; 
Meeker  vs.  Harris,  19  Cal.,  p.  288;  see  Sec.  3449  and 
note,  post. 


Belatire 
nghta  of 
dinorent 
creditors. 


3433.  Where  a  creditor  is  entitled  to  resort  to 
each  of  several  funds  for  the  satisfaction  of  his 'claim, 
and  another  person  has  an  interest  in,  or  is  entitled  as 
a  creditor  to  resort  to  some,  but  not  all  of  them,  the 
latter  may  require  the  former  to  seek  satisfaction  from 
those  funds  to  which  the  latter  has  no  such  claim,  so 
far  as  it  can  be  done  without  impairing  the  right  of 
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the  former  to  complete  satisfaction,  and  without  doing 
injustice  to  third  persons. 

Note. — Each  of  several  funds  may  be  resorted  to. — 
Farmers'  Loan  &  Trust  Co.  vs.  Walworth,  1  N.  Y., 
p.  433.  Another  creditor,  having  resort  to  some,  but 
not  all,  may  require  a  resort  by  the  former  to  those  he 
has  no  claim  on. — Ingalls  vs.  Morgan,  10  N.  Y.,  p. 
178;  Besley  vs.  Lawrence,  11  Paige,  p.  581;  Hawley 
vs.  Mancius,  7  Johns.  Ch.,  p.  174;  Welch  vs.  James, 
22  How.  Pr.,  p.  474.  The  former  must  not  thereby  be 
deprived  of  complete  satisfaction. — Evertson  vs.  Booth, 
19  Johns.,  p.  486;  York  and  Jersey  Steamboat  Co.  vs. 
Jersey  Co.,  Hopk.,  p,  460;  Herriman  vs.  Skillman,  33 
Barb.,  p.  378.  Nor  must  injustice  result  therefrom  in 
anywise  to  third  persons. — Re^iiolds  vs.  Tooker,  18 
Wend.,  p.  591;  Dorr  vs.  Shaw,  4  Johns.  Ch.,  p.  17; 
Ex  Parte  Kendall,  17  Ves.,  p.  20. 


TITLE    II. 

FRAUDULENT  INSTRUMENTS  AND  TRANSFERS. 

Section  3439.  Transfers,  etc.,  with  intent  to  defraud  creditors, 

3440.  Certain  transfers  presumed  fraudulent. 

3441.  Creditor's  right  must  be  judicially  ascertained. 

3442.  Question  of  Iraud,  how  determined. 

3439.    Every  transfer  of  property  or  charge  thereon  Transfer, 
made,  every  obligation  incurred,  and  every  judicial  f^Z^^.^-P 
proceeding  taken,  with  intent  to  delay  or  defraud  any  creditors. 
creditor  or  other  person  of  his  demands,  is  void  against 
all  creditor  of  the   debtor,  and  their  successors  in 
interest,  and  against  any  person  upon  whom  the  estate 
of  the  debtor  devolves  in  trust  for  the  benefit  of  others 
than  the  debtor. 

Note. — Such  acts  are  void  against  subsequent  as 
well  AS  prior  creditors  (Kinpj  vs.  Wilcox,  11  Paige,  p. 
589;  Mills  vs.  Morris,  Iloffm.,  p.  419;  see  Botts  vs. 
Cozine,  id.,  p.  79;  Sands  vs.  Hildreth,  2  Johns.  Ch., 
p.  35),  even  though  intended  to  defraud  prior  creditors 
only.— Id;  see  Code  Civ.  Pro.  Cal.,  Sec.  479  (g  73). 
"Fraudulent  Conveyances  and  Contracts;"   see  this 
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Title,  Hittell,  Sec.  20.    See  2  Hillmrd  on  Torts,  pp. 
137-147,  as  to  general  rule  constituting  frauds.    Fraud- 
ulent intent  as  to  creditors,  considered  and  stated,  in 
Smith  vs.  '49  and  '56  Mining  Co.,  14  Cal.,  p.  242;  Tay- 
lor vs.  Robinson,  14  Cal.,  p.  396;  Cassin  vs.  Marshall, 
18  id.,  p.  689.     Conclusive  proof  is  not  contemplated 
by  the  statute. — White  vs.  Lazzinsky,  14  Cal.,  p.  165. 
Fraudulent  intent  gathered  from  circumstances  (Pur^ 
kitt  vs.  Polack,  17  Cal.,  %,  327),  and  subsequent  acts 
(and  circumstances  probably),  are  frequently  resorted  to 
to  prove  fraud. — Butler  vs.  Collins,  12  Cal.,  p.  45.    In 
the  sale  or  disposition  of  property',  the  fraudulent  intent 
is  purely  a  question  of  fact  for  the  jury.— Miller  vs. 
Stewart,  24  Cal.,  p.  502;   Richards  vs.  Schroeder,  10 
Cal.,  p.  431;  McKenty  vs.  Gladwin,  Hugg  &  Co.,  10 
Cal.,  p.  227;  Smith  vs.  Owens,  21  Cal.,  p.  11.    If  one 
of  two  persons  must  sufier  by  the  fraud  of  another, 
that  one  who  induced  or  enabled  the  fraud  is  the  one  to 
bear  it. — Poorman  vs.  Mills,  89  Cal.,  p.  345.    In  what 
case  the  burden  of  proof  of  the  fraud  is  on  the  attach- 
ing creditor. — Thornton  vs.   Hook,   36  Cal.,   p.  223; 
Marshall  vs.  Buchanan,  35  Cal.,  p.  264;    TuUy  vs. 
Harlowe,  35  id.,  p.  302.    A  creditor  may  set  aside  a 
conveyance  by  debtor,  without  consideration^  to  affect 
a  fraud,  though  the  grantor  was  ignorant  of  the  fraud 
intended. — Lee  vs.  Figg,  37  Cal.,  p.  328. 

Certain  3440.     Eveiy  transfer  of  personal  property,  other 

presumed  thaii  a  thing  ill  action,  or  a  ship  or  cargo  at  sea,  or  in 
a  foreign  port,  and  every  lien  tliereon,  other  than  a 
mortgage,  when  allowed  by  law,  and  a  contract  of 
bottomiy  or  respondentia,  is  conclusively  presumed,  if 
made  by  a  person  having  at  the  time  the  possession 
or  control  of  the  property,  and  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent,  and  therefore  void,  against 
those  who  are  his  creditora  while  he  remains  in  pos- 
session, and  the  successors  in  interest  of  such  creditors, 
and  against  any  persons  on  whom  his  estate  devolves 
in  trust  for  the  benefit  of  others  than  himself,  and 
against  purchasers  or  incumbrancers  in  good  &ith 
subsequent  to  the  transfer. 
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Note.— Sftc.  15  of  the  Act  of  April  19th,  1850,  Hittell, 
Title,   "  Fraudulent   conveyances  and  contracts.*' — 1 
CaL,  p.  399;  4  id.,  p.  289;  6  Cal.,  p.  226;  6  Cal.,  p.  119; 
id.,  p.  mO;  7  Cal.,  p.  281;  8  Gal.,  p.  80;  8  Cal.,  p.  127; 
id.,  p.  363;  id.,  p.  564;  9  Cal.,  p.  271;  10  Cal.,  p.  394; 
id.,  p.  431;  id.,  p.  518;  13  Cal.,  p.  58;  id.,  p.  215;  15  Cal., 
p.  503;  17  Cal.,  p.  541;  22  Cal.,  p.  492.    The  preceding 
references  are  given  in  brief  because  of  the   great 
number  in  dbr  Supreme  Court  decisions  on  this  sub- 
ject.   There  are  cases  more  recent,  which  go  more 
fully  into  the  discussion  of  the  question,  and  to  them 
we  call  particular  attention. — Cahoon  vs.  Marshall,  25 
Cal.,  p.  198.    An  actual  and  continued  change  of  pos- 
echsion. — Ford  vs.  Chalmers,  28  Cal.,  p.  13;   Woods 
vs.  Bugbey,  29  Cal.,  p.  466;  Thornton  vs.  Hook,  86 
Cal.,  p.  227.    Property  other  than  a  thing  in  action 
(Browning  vs.  Hart,  6  Barb.,  p.  91)  is  fraudulent  and 
void,  unless  possession  is  changed,  with  exceptions  of 
the  text,  and  corresponds  with  the  statutes  of  New 
York  and  California  as  against  creditors  and  their  suc- 
cessors, and  as  against  purchasers  and  incumbrancers. 
Bennett  vs.  Earll,  21  Wend.,  p.  117;  Baskins  vs.  Shan- 
non, 3  N.  Y.,  p.  310;  Godchaux  vs.  Mulford,  26  Cal., 
p.  319;   Waldon  vs.  Murdock,  23  Cal.,  p.  540.    The 
w^rd  "  conclusively '*  conforms  with  the  requirement 
of  our  Statute  of  Frauds,  Sec.  15. — Hit.  Dig.,  Sec. 
3159. 

3441.     A  creditor  can  avoid  the  act  or  obligation  Creditor's 

right  must 

of  his  debtor  for  fraud  only  where  the  fraud  obstructs  P^..  .  „ 

•^  judicially 

the  enforcement,  by  legal  |)rocess,  of  his  right  to  take  "c«r^<"nod 
the  property  affected  by  the  transfer  or  obligation. 

Note.— Andrews  vs.  Durant,  18  N.  Y.|  p.  496;  Reu- 
hens  vs.  Joel,  13  id.,  p.  488;  Crippen  vs.  Hudson,  id., 
p.  161;  Bishop  vs.  Halsey,  3  Abh.  Pr.,  p.  400;  Frisby 
ys.  Thayer,  25  Wend.,  p.  39(3;  Thompson  vs.  Van  Vech- 
ten,  5  Abb.  Pr,,  p.  458. 

8442.     In  all  cases  arising  under  Section  1227,  or  QuesUonof 

,         .  fraud,  how 

under  the  provisions  of  this  Title,  except  as  otherwise  doterminod 
provided  in  Section  3440,  the  question  of  fraudulent 
intent  is  one  of  fact,  and  not  of  law;  nor  can  any 
transfer  or  charge  be  adjudged  fraudulent  solely  on 
the  ground  that  it  was  not  made  for  a  valuable  con- 
sideration. 
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Note.— Tlie  verdict  of  a  jury  on  this  question  is, 
however,  subject  to  review  in  like  manner  as  verdicts 
in  other  cases;  and  may  be  set  apide  as  against  evi- 
dence.— Marston  vs.  Vult«e,  12  Abb.  Pr.,  p.  143;  8 
BoRW.,  p.  129. 

Fraudulent  Intent. — Alvarez  vs.  Brannan,  7 
Cal.,  p.  503.  Question  of  fact  for  the  jury  alone.— 
Miller  vs.  Stewart,  24  Cal.,  p.  502.  Statute  does  not 
contemplate  conclusive  proof  of  fraudulent  intent- 
White  vs.  Lazinsky,  14  Cal.,  p.  165.  This  intent  is 
seldom  capable  of  iH)sitivc  proof,  but  must  be  gathered 
from  circumstances. — Pinkitt  vs.  Polack,  17  Cal.,  p. 
327.  Subsequent  acts  are  frequently  resorted  to  to  prove 
antecedent  fraud  being  illustrative  of  the  intent. — But- 
ler vs.  Collins,  12  Cal.,  p.  45;  McDaniel  vs.  Baca,  2 
Cal.,  p.  326. 

Evidence  or  Fraud.— Contemporaneous  acts  of 
fraud. — Cohn  vs.  Mulford,  15  Cal.,  p.  50.  Inadequacy 
of  price  not  alone  sufficient,  but  admissible. — Smith  vs. 
Randall,  6  Cal.,  p.  47.  Sale  on  credit,  when  presump- 
tive proof. — Billings  vs.  Billings,  2  Cal.,  p.  107.  Gene- 
ral subject. — King  vs.  Davis,  34  Cal.,  p.  100;  Adams 
vs.  Hackett,  7  Cal.,  p.  187;  Lan decker  vs.  Houghta- 
ling,  7  Cal.,  p.  301.  Fraudulent  statements  of  value. — 
Gifford  vs.  Carvill,  29  Cal.,  p.  589;  McCarthy  vs.  White, 
21  Cal.,  p.  495. 


TITLE  III. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

Section  3449.  When  debtor  may  execute  assignment. 

3450.  Insolvency,  what. 

3451.  Certain  transfers  not  affected. 

3452.  W^hat  debts  may  be  secured. 

3453.  What  preferences  may  be  given. 

3454.  Preference  must  be  absolute. 

3455.  Certain  rights  not  affected  by  preferences  in  assign- 

ment. 

3456.  Joint  and  separate  debts. 

3457.  Assignment,  when  void. 

3458.  The  instrument  of  assignment. 

3459.  Compliance  with  provisions  of  last  section  necessary 

to  validity  of  assignment. 

3460.  Assignee  takes,  subject  to  rights  of  third  parties. 
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SicnoN  3461.  Inventory  required. 

8462.  Verilicfttion  of  inventory. 

3463.  Eecording  assignment  and  filing  inventory. 

3464.  Same. 

3465.  Effect  of  omitting  to  record. 

3466.  Assignment  of  real  property. 

3467.  Bond  of  assignees. 

3468.  Conditions  of  disposal  and  conversion. 

3469.  Accountings. 

3470.  Property  exempt. 

3471.  Compensation. 

3472.  Assignees  protected  for  acts  done  in  good  faith. 

3473.  Assent  of  creditor  necessary  to  modification  of  assign- 

ment. • 

3449.    An  insolvent   debtor  may,  in  good  faith,  Wben 

debtor  may 

execute  an  assignment  of  property  to  one  or  more  ^^^'^^^gnj 
assignees,  in  trust  for  the  satisfiiction  of  his  creditors, 
in  confoimity  to  the  provisions  of  this  Chapter;  sub- 
ject, however,  to  the  provisions  of  this  Code  relative 
to  trusts  and  to  fraudulent  transfers,  and  to  the 
restrictions  imposed  by  la\f  upon  assignments  by 
special  partnerahips,  by  corporations,  or  by  other 
specific  classes  or  persons. 

Note. — See  Sec.  3432,  and  note,  ante.  May  make 
assignment,  subject  to  restrictions  of  this  Code,  as  to 
particular  cases. — See  Mills  vs.  Argall,  6  Paige,  p. 
577;  Haggerty  vs.  Taylor,  10  id.,  p.  261;  Robinson  vs. 
Mcintosh,  3  E.  D.  Smith,  p.  221;  Innes  vs.  Lansing,  7 
Paige,  p.  583;  Whitewright  vs.  Stimson,  2  fiarb.,  p. 
379;  Jackson  vs.  Sheldon,  9  Abb.  Pr,,  p.  127;  Heyes 
vs.  Heyer,  3  Sandf.,  p.  284;  Artisans'  Bank  vs.  Tread- 
well,  34  Barb.,  p.  553;  Fanshawe  vs.  Lane,  16  Abb. 
Pr.,  p.  71.  **  Corporations." — De  Ruyter  vs.  St. 
Peter's  Church,  3  N.  Y.,  p.  238;  Hurlburt  vs.  Carter, 
21  Barb.,  p.  221;  Hill  vs.  Roed,  16  Barb.,  p.  280; 
Bowery  Bank  Case,  5  Abb.  Pr.,  p.  415;  Heroy  vs. 
Kerr,  21  How.  Pr.,  p.  409;  8  Bosw.,  p.  194;  Hoytvs. 
Shelden,  3  Bosw.,  p.  267;  Robinson  vs.  Bank  of  Attica, 
21  N.  Y.,  p.  406;  Loring  vs.  U.  S.  Vulcanized  Gutta 
Percha  &  B.  Co.,  36  Barb.,  p.  329.  "  Other  epcciflc 
classes  of  persons."  As  in  the  case  of  an  assignment 
by  an  infant,  or  by  a  firm,  one  of  whose  members  is  an 
infant.— Fox  vs.  Heath,  16  Abb.  Pr.,  p.  163;  21  How. 
Pr.,  p.  384.  An  assignment  by  a  convict  under  sen- 
tence of  imprisonment  in  a  State  Prison. — ^Miller  vs. 
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Finkle,  1  Park.  Cr.,  p.  374.  Or  a  voluntary  assign- 
ment by  a  debtor,  executed  pending  proceedings 
against  him  to  compel  an  assignment  under  the  Non- 
imprisonment  Act. — Spear  vs.  Wardell,  1  N.  Y.,  p. 
144.  Penal  provisions  regarding  fraudulent  as^gn- 
ments. — Penal  Code,  Cal.,  Sec.  154  (g  134)  generally. 
Corporations, — Penal  Code,  Sees.  557  to  572.  I\irt- 
nership, — Penal  Code,  Sec.  359.  The  earlier  adju- 
dications of  our  Courts  abound  in  recognitions  of 
the  right  of  a  debtor,  although  insolvent,  to  pre- 
fer lawful  debts  at  discretion. — Jacki-onvs.  Brownell, 
3  Caines,  p.  222;  McMenomy  vs.  Ferrers,  3  Johns., 
p.  71 J  Wilkes  vs.  Ferris,  5  id.,  p.  335;  Hyelop  vs. 
Clarke,  14  id.,  p.  458;  Murray  vs.  Higgs,  15  id., 
671;  Hendricks  vs.  Robinson,  2  Johns.  Ch.,  p.  283; 
affirmed,  17  Johns.,  p.  438;  McMenomy  vs.  Roosevelt, 
3  Johns.  Ch.,  p.  446;  NicoU  vs.  Mumford,  4  id.,  p.  522; 
Williams  vs.  Brown,  4  id.,  p.  682;  Wilder  vs.  W^inne, 
6  Cow.,  p.  284;  Wintringham  vs.  La  Foy,  7  id.,  p. 
735;  Jackson  vs.  Coniell,  1  Sand.  Ch.,  p.  438;  Cun- 
ningham vs.  Freeborn,  11  Wend.,  p.  241.  The  later 
periods  of  our  legal  history  abound  in  decisions,  point- 
ing out  and  endeavoring  to  remedy  frauds  to  which  this 
privilege  has  ^ven  rise.  The  following  is  a  brief 
review  of  the  leading  restrictions  which  have  been 
imposed: 

1.  In  New  York,  and  to  some  extent  in  this  State, 
moneyed  corporations  and  limited  partnerships  have 
been  prohibited  by  statute  from  making  assignments 
with  preferences.  This  prohibition  is  held  to  apply  to 
associations  organized  under  the  general  corporation 
and  banking  law,  and  to  forbid  even  an  assignment  to  a 
single  creditor  in  payment  of  his  particular  demand. — 
Robinson  vs.  Bank  of  Attica,  21  N.  Y.,  p.  406. 
Whether  corporations  are  left  at  liberty  to  make 
assignments  without  preference,  is  disputed.  See  De 
Ruyt^r  vs.  St.  Peter's  Church,  3  N.  Y.,  p.  238;  Hurl- 
bert  vs.  Carter,  21  Barb.,  p.  221;  Bowery  Bank  case, 
5  Abb.  Pr.,  p.  415;  Loring  vs.  U.  S.  Vulcanized 
Gutta  Percha  &  B.  Co.,  36  Barb.,  p.  329,  though  the 
better  opinion,  probably,  is  that  they  are.  An  infant 
is  incompetent  to  assign;  because  an  assignment  must 
be  absolute,  while  an  infant's  act  is  defeasible  on 
becomingof  age.— Fox  vs.  Heath,  21  How.  Pr.,  p.  384. 

2.  Under  the  present  and  former  bankrupt  laws  an 
assignment  with  preferences  was  held  to  be  a  fraud 
upon  creditors  if  made  in  contemplation  of  proceedings 
for  a  discharge  in  bankruptcy. — Ogden  vs.  Jackson,  1 
Johns.,  p.  370;  Phoenix  vs.  Ingraham,  5  id.,  p.  412; 
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Hastings  vs.  Belknap,  1  Den.,  p.  190;  Freeman  vs. 
Denning,  3  Sandf.  Ch.,  p.  327;  Griffin  vs.  Alsop,  4 
Cal.,  p.  408;  Gro>hen  vs.  Page,  6  Cal.,  p.  139;  Wel- 
lington vs.  Sedgwick,  12  Cal.,  p.  474.  A  similar  rule 
has  obtained  with  respect  to  assignments — although 
without  prolcrenccs — made  pending  proceedings  to 
compel  the  debtor  to  make  an  assignment. — Spear  vs. 
Warden,  1  Comst.,  p.  144;  Hall  vs.  Kellogg,  2  Kern., 
p.  325;  Wood  vs.  Boland,  8  Paige,  p.  556.  And  one 
who  has  made  an  assignment  with  preferences  is  de- 
barred from  a  discharge  under  the  Insolvent  Act. 

3.  After  some  dispute  it  has  been  settled  that  a  gen- 
eral assignee  for  the  benefit  of  creditors  stands  in  no 
better  position,  and  has  no  higher  rights  in  respect  to 
enforcing  choses  in  action  transferred  by  the  assign- 
ment, than  those  of  his  assignor.  He  is  not  to  be 
regarded  as  a  purchaser  for  a  valuable  consideration. — 
Matter  of  Howe,  1  Paige,  p.  125;  Mead  vs.  Phillips,  1 
Sandf.  Ch.,  p.  83;  Marine  and  Fire  Ins.  Bank  of 
Georgia  vs.  Jauncey,  1  Barb.,  p.  486;  Leger  vs.  Bon- 
affe,  2  Barb.,  p.  475;  Warren  vs.  Fenn,  28  id.,  p.  333; 
Van  Heuscn  vs.  Kadcliffe,  17  id.,  p.  580;  Bliss  vs. 
Cottle,  32  Barb.,  p.  322;  Heed  vs.  Sands,  37  id.,  p. 
185;  Maas  vs.  Goodman,  2  Hill,  p.  275;  Schieffelin  vs. 
Hawkins,  14  Abb.  Pr.,  p.  112.  Thus  he  ttikes  evi- 
dences of  debt  subject  to  any  offset  which  existed 
against  his  assignor  (Chance  vs.  Isaacs,  5  Paige,  p.  592; 
Maas  vs.  Goodman,  2  Hill,  p.  275),  and  merchandise 
subject  to  any  right  of  stoppage  in  transit  (Harris  vs. 
Hunt,  6  Duer,  p.  606;  Harris  vs.  Pratt,  17  N.  Y.,  p. 
249),  or  to  any  vendor's  lien  (Haggerty  vs.  Palmer,  6 
Johns.,  Ch.  p.  437)  which  might  have  been  enforced 
against  his  assignor.  And  he  cannot  impeach  previous 
transfers  of  property  made  by  his  assignor  which  were 
binding  upon  the  latter,  although  they  may  be  voidable 
for  fraud  at  the  instance  of  creditors. — Van  Heusen  vs. 
Batcliff,  17  N.  Y.,  p.  580;  Brownell  vs.  Curtis,  10 
Paige,  p.  210;  Storm  vs.  Davenport,  1  Sandf.  Ch.,  p.  135; 
Osborne  vs.  Moss,  7  Johns.,  p.  161;  Averill  vs.  Loucks, 
6  Barb.,  p.  470;  Mills  vs.  Argall,  6  Paige,  p.  577,  with 
which  compare  Bayard  vs.  Hoffman,  4  Johns.  Ch., 
p.  450. 

4.  Any  clauses  in  an  assignment  which  confer  any 
power  or  privilege  upon  the  assignee  inconsistent  with 
\he  simple  duty  of  converting  the  assets  promptly  into 
cash,  and  distributing  it  among  the  creditors,  or  which 
gave  him  a  compensation  or  advantage  therein  not 
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allowed  by  law,  operate  to  defraud  creditors,  and  are 
therefore  held  to  render  the  assignment  void.  Upon 
this  ground  assignments  have  been  condemned  in  sev- 
eral cases:  for  instance,  for  giving  the  assignee  iK>wer 
to  name  his  successor  (Planch  vs.  Schermerhorn,  3 
Barb.  Ch.,  p.  644);  for  giying  him  an  extended  time 
within  which  to  perform  his  duty  of  sale  and  payment 
(Woodbume  vs.  Mosher,  9  Barb,  p.  255;  D'lvemois 
vs.  Leavett,  23  Barb.,  p.  63;  compare  Bellows  vs.  Pa- 
tridge,  19  Barb.,  p.  176);  for  providing  in  effect  that 
he  should  not  be  personally  liable  for  losses  resulting 
from  a  mere  want  of  ordinary  diligence  (Litchfield  vs. 
"White,  3  Seld.,  p.  438;  Olmstead  vs.  Herrick,  1  E.  D. 
Smith,  p.  310;  with  which  compare  Van  Nest  vs.  Yoe,  1 
Sandf.  Ch.,  p. 4;  Jacobs  vs.  Allen,  18  Barb.,  p.  549);  for 
providing  a  compensation  beyond  that  allowed  by  law 
(Nichols  vs.  McEwen,  17  N.  Y.,  p.  22);  and  for  en- 
abling him  to  vary  the  order  of  preferences. — Bamum 
vs.  Hempstead,  7  Paige,  p.  568;  Boardman  vs.  Halli- 
day,  10  id.,  p.  223;  Strong  vs.  Skinner,  4  Barb.,  p.  546. 
But  clauses  which  merely  express  in  terms,  powers  or 
rights  which  the  law  would  confer  upon  the  assignee, 
were  they  not  expressed — such  as  a  provision  that  he 
may  employ  agents  (Man  vs.  Whitbeck,  17  Barb.,  p. 
888;  Van  Dine  vs.  Willett,  24  How.  Pr.,  p.  206);  that 
he  may  advertise  for  demands,  and  pay  those  presented 
within  a  certain  time  (Ward  vs.  Tingley,  4  Sandf. 
Ch.,  p.  476);  that  he  may  pay  insurance  premiums,  and 
mortgage  interest  upon  the  property  (Whitney  vs. 
Krows,  11  Barb.,  p.  198);  or  rent  and  taxes  (Van  Dine 
vs.  Willett,  24  How.  Pr.,  p.  206,  and  38  Barb.,  p.  319); 
or  a  provision  for  his  compensation  which  allows  of  its 
being  adjusted  at  a  sum  within  his  legal  commissions 
(Keteltas  vs.  Wilson,  36  Barb.,  p.  298;  23  How.  Pr., 
p.  69;  Halstead  vs.  Gordon,  34  Barb.,  p.  422;  Camp- 
bell vs.  Woodworth,  33  Barb.,  p.  425;  24  N.  Y., 
p.  304);  or  directions  as  to  sale  or  distribution  which 
leave  him  at  liberty  to  comply  with  the  requirements 
of  the  law  (Wilson  vs.  Robertson,  21  N.  -Y.,  p.  589; 
19  How.  Pr.,  p.  350;  Ogden  vs.  Peters,  id.,  p.  23;  Grif- 
fin vs.  Marquadt,  id.,  p.  221;  Jessup  vs.  Hulse,  id.,  p. 
168;  Stem  vs.  Fisher,  32  Barb.,  p.  198;  Halstead  vs. 
Gordon,  34  Barb.,  p.  422)— are  unobjectionable.  See 
also,  Brigham  vs.  Tillinghast,  15  Barb.,  p.  618 ;  Dow 
vs.  Platner,  16  N.  Y.,  p.  562;  Bellows  vs.  Partridge, 
19  Barb.,  p.  176. 

5.  Ingenuity  has  been  frequently  exerted  to  prepare 
assignments  in  such  a  form  as  should  secure  some  ulti- 
mate surplus,  or  other  benefit  or  advantage  to  the  as- 
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signor.  Assignments  upon  any  trust  which  operates  in 
this  manner  have  been,  from  an  early  period,  declared 
void  by  a  New  York  statute.— 1  Kev.  Stat.,  p.  135,  Sec. 
1.  The  application  of  tliis  statute  has  been  often  in- 
voked to  defeat  endeavors  of  insolvents  to  place  prop- 
erty  out  of  the  reach  of  their  creditors,  with  a  view  to 
their  own  ultimate  benefit.  The  case  of  Goodrich  vs. 
Downs,  6  Hill,  p.  438,  was  upon  this  subject.  The 
assignment  drawn  in  question  in  that  case  directed  the 
assignees  to  pay  certain  specified  creditors,  making  no. 
provision  for  others,  and  to  pay  the  surplus,  if  any,  to 
the  assignor.  It  was  held  that  such  an  assignment  was 
void  upon  its  face;  as  operating  to  put  a  part  of  the 
debtor's  property  out  of  the  reach  of  creditors  for  his 
own  benefit;  and  that  as  the  statute  declares  that  in 
such  a  case  the  conveyance  shall  be  void,  the  void  trust 
as  to  the  surplus  avoided  the  whole  deed.  And  it  could 
not  be  aided  by  extrinsic  proof  that  there  would  be  no 
surplus.  The  parties  having  expressly  provided  for  a 
surplus,  were  not  at  liberty  to  say  they  did  not  contem- 
plate one.  To  the  same  effect  is  Strong  vs.  Skinner, 
4  Barb.,  p.  456.  See,  however,  a  disapproval  of  the 
grounds  of  decision  in  Goodrich  vs.  Downs,  in  Curtis 
vs.  Leavitt,  15  N,  Y.,  pp.  9,  114;  Dana  vs.  Stanford, 
.10  Gal.,  p.  269,  and  others  to  note  to  Sec.  3432,  ante. 
In  Goodrich  vs.  Downs,  the  property  assigned  was/)^- 
soncU;  in  Barney  vs.  Griffin,  decided  in  the  Court  of 
Appeals  in  1849  (2  Comst.,  p.  865),  similar  prlnciplSs 
were  established  with  reference  to  assignments  of  recU 
property.  It  was  there  determined  that  an  assignment 
of  a  debtor's  entire  property,  in  trust  to  pay  certain 
specified  creditors,  and,  without  making  any  provision 
for  others,  to  repay  the  residue  to  the  assignor,  is  void, 
for  fraud  upon  creditors  not  provided  for;  inasmuch  as 
the  property  is  placed  beyond  the  reach  of  their  execu- 
tions, in  the  hands  of  men  not  accountable  to  them,  and 
upon  a  trust  in  part  for  the  benefit  of  the  debtor.  And 
the  defect  cannot  be  aided  by  proof  that  there  will  be  no 
surplus.  Substantially  the  same  view  is  taken  in  Leitch 
vs.  Hollister,  4  Comst.,  p.  211;  Lansing  vs.  Woodruff, 
1  Sandf.,  Chap.  43;  and  Clark  vs.  Dowlings,  1  Hill  & 
D.  Supp.,  p.  105;  and  the  rule  has  even  been  applied  in 
a  case  where  it  was  thought  that  the  resulting  trust  was 
not  intended,  but  arose  from  an  inadvertent  omission 
in  drawing  the  asf^ignment  (Hooper  vs.  Tuckerman,  3 
Sandf.,  p.  311);  and  in  cases  where  the  assignment  was 
of  partnership  property,  and  the  resulting  trust  arose 
only  indirectly  through  the  individual  interest  of  part- 
ners in  the  residue  of  the  firm  assets. — Johnson  vs. 
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Gardner,  4  N.  Y.  Leg.  Obs.,  p.  424;  Collumb  vs.  Cald- 
well, 16  N.  Y.,  p.  484;  Wilson  vs.  Robert.«on,  21  N.  Y  , 
p.  387;  19  How.  Pr.,  p.  350;  Smith  vs.  Howard,  20  How. 
Pr.,  p.  121;  with  which  compare  Collumb  vs.  "Read,  24 
N.  Y.,  p.  405;  compare,  however,  upon  this  subject, 
Wilkes  vs.  Tenis,  5  Johns.,  p.  335;  and  remarks  upon 
Barney  vs.  Griffin  (cited  supra),  in  Curtis  vs.  Leavitt, 
15  N.  Y.,  pp.  118,  176. 

Some  cases,  indeed,  are  recognized  as  not  within  the 
rule  avoiding  an  assignment  for  expressing  a  trust  to 
pay  a  surplus  to  the  assignor.  One  class  is,  cases  in 
which  property  is  assigned  direct  to  a  particular  cred- 
itor, as  a  means  of  securing  payment  of  his  demand. 
Such  an  assignment  being  in  the  nature  of  a  mortgage 
for  the  particular  demand,  a  trust  to  pay  the  surplus  to 
the  assignor  is  held  to  result  from  the  nature  of  the 
instrument;  and  whether  it  is  stated  in  the  instrument 
or  left  to  implication,  is  immaterial. — Leiteh  vs.Hollis- 
ter,  4  Comst.,  p.  24;  Hendricks  vs.  Robinson,  3  Johns. 
Ch.,  p.  284;  affirmed,  17  Johns.,  p.  438;  Dunham  vs. 
W^hitehead,  21  N.  Y.,  p.  131;  McLelland  vs.  Remsen, 
36  Barb.,  p.  622;  14  Abbott's  Pr.,  p.  381;  23  How.  Pr., 
p.  175. 

Another  class  embraces  cases  in  which  the  surplus 
directed  to  be  returned  is  only  such  as  may  remain 
after  paying  aU  creditors  in  full.  Where  a  surplus 
results  under  such  circumstances,  the  law  implies  a 
trust  to  repay  it  to  the  assignor.  Hence  a  direction  to 
repay  a  surplus  in  an  assignment  will  not  avoid  it  if  the 
instrument  in  effect  empowers  the  assignor  first  to  pay 
all  creditors  in  full,  in  case  asisets  are  sufficient. — Win- 
tringham  vs.  Lafoy,  7  Cow.,  p.  735;  Van  Rossum  vs. 
Walker,  11  Barb.,  p.  237;  Ely  vs.  Cook,  18  id.,  p.  612; 
Taylor  vs.  Stevens,  7  How.  Pr.,  p.  415. 

A  thiid  class  comprises  cases  in  which  particular 
items  of  property  are  excepted  from  the  assignment. 
As  these  remain  open  to  lhc»  reach  of  creditors  in  the 
same  manner  as  they  were  before  the  assignment  was 
made,  the  reservation  does  not  operate  to  delay  them. — 
Carpenter  vs.  Underwood,  19  N.  Y.,  p.  520. 

A  reservation  of  a  specific  sum  to  the  assignor  for  the 
support  of  his  family,  was  thought,  in  an  early  case^  to 
constitute  no  objection  to  the  instrument,  as  to  the  resi- 
due.— Murray  vs.  Riggs,  15  Johns.,  p.  635.  Later,  it 
has  been  held  to  render  the  whole  assignment  void,  as 
operating  to  put  property  of  the  assignor  out  of  the 
reach  of  his  creditors,  and  for  his  own  enjoyment. — 
Mackie  vs.  Cairns,  5  Cow.,  p.  547.    The  same  principle 
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has  been  held  applicable  where  an  assignment  provided 
for  payment  of  a  sum  which  the  as^signor  had  applied 
for  as  a  loan,  and  had  reason  to  believe  was  upon  the 
way  to  him,  but  which  he  had  not  yet  received.  Aa 
such  sum  would  not  belong  to  the  assigned  assets,  but 
must  be  repaid  from  them,  the  effect  was  an  -indirect 
reservation  of  the  sum  from  the  estate  for  the  indi- 
vidual benefit  of  the  assignor. — Sheldon  vs.  Dodge,  4 
Den.,  p.  217;  see,  also,  to  nearly  the  same  effect,  Bar- 
num  vs.  Hempstead,  7  Paige,  p.  568. 

6.  Provisions  have  often  been  inserted  in  assignments 
tending  to  enable  the  debtor  to  exercise  a  future  prefer- 
ence between  his  creditors.  These  are  held  to  avoid  the 
instrument.  Examples  are,  where  the  assignment  pre- 
ferred the  creditors  who  should  be  named  in  a  sched- 
ule to  be  thereafter  made  out  and  affixed  (Averill  vs. 
Loucks,  6  Barb.,  p.  470);  where  it  directed  that  in  a 
cei'tain  contingency  debts  enumerated  in  a  later  class 
should  bo  preferred  to  those  mentioned  in  an  earlier 
one  (Sheldon  vs.  Dodge,  4  Den.,  p.  217);  and  where  it 
directed  that  if  certain  creditors  should  refuse  to  release 
the  assignor,  then  such  creditors  should  be  preferred 
to  them  as  the  assignors  should  appoint. — Hyslop  vs. 
Clarke,  14  Johns.,  p.  468. 

7.  The  endeavor  to  empower  an  assignee  to  impose 
conditions  upon  creditors,  before  paying  their  demands, 
has  frequently  been  held  ground  for  avoiding  the  assign- 
ment; as  where  certain  creditors  are  directed  to  be  pre- 
ferred upon  the  condition  that  they  execute  releases  of 
their  demands  (Uyslop  vs.  Clarke,  14  Johns.,  p.  458; 
Austin  vs.  Bell,  20  id.,  p.  442;  Grover  vs.  Wakeman, 
11  Wend.,  p.  187;  Armstrong  vs.  Byrne,  1  Edw.,  p.  79; 
Lcntilhon  vs.  Moffat,  1  Edw.  Ch.,  p.  451;  Searing  vs. 
Brinckerhoff,  5  Johns.  Ch.,  p.  329;  Hone  vs.  Henri- 
quez,  13  Wend.,  p.  240;  Gasherie  vs.  Apple,  14  Abbott's 
Pr.,  p.  64);  or  where  the  assignment  authorizes  a  sur- 
plus to  be  divided  among  those  who  will  execute  a 
release. — Grover  vs.  Wakeman,  11  Wend.,  p.  187; 
Mills  vs.  Levy,  2  Edw.,  p.  183;  but  see  De  Caters  vs. 
De  Chaumont,  2  Paige,  p.  490;  Hastings  vs.  Belknap, 
1  Den.,  p.  190;  see,  also,  upon  the  same  principle, 
Berry  vs.  Riley,  2  Barb.,  p.  307;  Bellows  vs.  Partridge, 
19  Barb.,  p.  176;  Oliver  Lee  &  Go's  Bank  vs.  Talcott, 
19  N.  Y.,  p.  146;  Bank  of  Silver  Creek  vs.  Talcott,  22 
Barb.,  p.  550;  Jewett  vs.  Woodward,  1  Edw.,  p.  195; 
Van  Nest  vs.  Yoe,  1  Sandf.  Ch.,  p.  4;  Spaulding  vs. 
Strong,  30  Barb.,  p.  310. 

8.  Directions  to  an  assignee  to  deal  with  the  estate  in 
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a  given  way,  in  order  to  increase  the  amount  to  be  real- 
ized from  it,  are  another  class  of  frauds  upon  creditors; 
that  is,  they  are  held  to  be  fraudulent  and  to  avoid  the 
assignment  wherever  they  operate  to  delay  a  sale.  At 
one  period  their  tendency  was  not  fully  perceived. 
Therefore,  where  in  an  assignment  made  by  proprietors 
of  a  foundry,  the  trustee  was  directed  to  conduct  and 
carry  on  the  establishment  for  the  benefit  of  the  cred- 
itors, to  sell  the  manufactured  articles,  to  work  up  and 
sell  those  unmanufactured,  and  in  general,  to  sell  all 
the  property  as  soon  as  it  could  conveniently  be  done 
without  a  sacrifice,  it  was  held  that  these  directions 
were  not  necessarily  fraudulent.  But  this  view  has 
been  disapproved  by  the  later  cases,  which  go  upon  the 
general  ground  that  the  creditors  have  a  right  to  a 
prompt  sale  and  distribution  of  proceeds,  whether  a 
sacrifice  is  the  result  or  not.  Without  their  consent 
the  debtor  cannot  carry  on  his  business  through  the 
medium  of  an  assignee  for  the  purpose  of  increasing 
the  ultimate  fund.  He  may  direct,  in  general  terms,  a 
sale  of  the  property,  and  to  what  debts  and  in  what 
order  the  proceeds  shall  bo  applied;  but  beyond  this  he 
can  prescribe  no  condition  whatever  as  to  the  manage- 
ment or  disposal  of  the  estate. — Dunham  vs.  Water- 
man, 17  N.  Y.,  p.  9.  To  the  same  eflTect  are  Van  Nest 
vs.  Yoe,  1  Sandf.  Ch.,  p.  4;  2  N.  Y.  Leg.  Obs.,  p.  70; 
Schlussel  vs.  Willett,  34  Barb.,  p.  615;  12  Abb.  Pr., 
p.  397;  22  How.  Pr.,  p.  15. 

9.  Akin  to  the  last  mentioned  provisions  are  clauses 
which  empower  the  assignee  to  sell  upon  credit,  with  a 
view  thereby  to  realize  a  larger  price  for  the  ass-ets. 
As  this  necessarily  protracts  the  ultimate  distribution 
until  the  term  of  credit  expires,  such  a  sale  is  held  a 
fraud  upon  the  right  of  the  creditors  to  have  the  assets 
converted  into  money,  and  the  money  divided  without 
delay. — Rogers  vs.  De  Forest,  7  Paige,  p.  272;  Barney 
vs.  Griflan,  2  Comst.,  p.  365;  8  N.  Y.  Leg.  Obs„  p.  68; 
and  9  id.,  p.  106;  Nicholson  vs.  Leavitt,  2  Seld.,  p.  510; 
and  6  id.,  p.  591;   Burdick  vs.  Post,  2  id.,  p.  522; 
Houghton  vs.  Westervelt,  Seld.  Notes,  Nos.  1,  32; 
Porter  vs.  Williams,  5  Seld.,  p.  142;  and  12  How.  Pr., 
p.  107;  Lyons  vs.  Platner,  11  N.  Y.  Leg.  Obs.,  p.  87. 
As  in  the  case  of  clauses  conferring  other  powers  on 
the  assignee,  so  in  respect  to  the  terms  in  which  the 
power  to  sell  is  expressed,  if  they  do  not  necessarily 
import  discretionary  power  to  sell  upon  credit,  incon- 
sistent with  the  legal  duty  of  his  trust,  but  may  be  con- 
strued as  consistent  with  an  immediate  conversion  into 
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money,  the  assignment  is  not  rendered  invalid. — Kel- 
logg vs.  Slauson,  1  Kern.,  p.  302;  Whitney  vs.  Krows, 
11  Barb.,  p.  198;  South  worth  vs.  Sheldon,  7  How.  Pr., 
p.  414;  Bellows  vs.  Partridge,  19  Barb.,  p.  176;  12  N. 
Y.  Leg.  Obs.,  p.  219;  Clark  vs.  Fuller,  21  Barb.,  p. 
128;  Nichols  vs.  McEwen,  id.,  p.  65;  Wilson  vs.  Fer- 
guson, 10  How.  Pr.,  p.  175;  Clapp  vs.  Utley,  16  id.,  p. 
384;  Meacham  vs.  Steams,  9  Paige,  p.  398;  Wilson  vs. 
Kobertson,  21  N.  Y.,  p.  589;  19  How.  Pr.,  p.  350;  Og- 
den  vs.  Peters,  id.,  p.  23;  Griffin  vs.  Marquadt,  id.,  p. 
121;  Schufeldt  vs.  Abemethy,  2  Duer,  p.  533;  12  N.  Y. 
Leg.  Obs.,  p.  173;  Murphy  vs.  Bell,  8  How.  Pr.,  p. 
468.  And  a  clause  forbidding  the  assignee  to  sell  upon 
credit,  though  superfluous,  does  not  affect  the  assign- 
ment.— Carpenter  vs.  Underwood,  19  N.  Y.,  p.  520: 
Van  Rossum  vs.  Walker,  11  Barb.,  p.  237;  Stem  vs. 
Fisher,  32  Barb.,  p.  198. 

10.  In  addition  to  the  protection  thrown  around  the 
rights  of  creditors  by  the  principles  embodied  in  the 
adjudications  above  mentioned,  it  was  found  necessary, 
in  eighteen  hundred  and  sixty,  for  the  Legislature  of 
JSew  York  to  interpose  in  their  behalf;  and  to  enact 
that  assignments  shall  be  in  writing  and  acknowledged 
and  recorded;  that  the  assignor  shall  deliver  to  the 
County  Judge  a  sworn  schedule  containing  an  account 
of  the  creditors,  stating  their  residences,  the  sums  due 
them  respectively,  the  consideration  of  each  debt,  and 
any  collateral  security  held  for  it,  and  containing  also 
an  inventory  of  all  the  debtor's  estate,  stating  incum- 
brances upon  it,  vouchers  and  securities  appertaining  to 
it  and  its  value;  that  the  assignee  must  file  a  bond  with 
sureties  for  the  faithful  performance  of  his  duty,  and 
that  an  accounting  may  be  compelled,  in  due  season, 
by  legal  proceedings  for  that  purpose. — Laws  of  N.  Y., 
1860,  Chap.  348.  This  Act  has  been  deemed  directory 
merely  (Evans  vs.  Chapin,  12  Abbott's  Pr.,  p.  161;  20 
How.  Pr.,  p.  289;  Fairchild  vs.  Gwynne,  14  Abbott's 
Pr.,  p.  121),  at  least  in  so  far  as  it  requires  an  inventory 
and  bond  (Juliand  vs.  Rathbone,  39  Barb.,  p.  97);  but  it 
appears  to  be  the  better  opinion  that  a  compliance  by 
the  assignor  with  the  prerequisites  imposed  by  the 
statute  to  be  5>erformed  upon  his  part  is  essential  to  the 
validity  of  the  instrument.— Fairchild  vs.  Gwynne,  16 
Abbott's  Pr.,  p.  23;  rev'g  S.  C,  supra;  Cook  vs.  Kelley, 
14  id.,  p.  466.  It  is  proper  to  say  here  that  the  case  of 
Billings  vs.  Billings,  2  Ca].,  p.  113,  of  frequent  refer- 
ence in  this  and  preceding  notes,  particularly  to  Sec. 
3432,  ante,  was  rendered  on  an  assignment  made  prior 
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to  the  passage  of  the  Insolvent  Act  of  eiKhteen  hun- 
dred and  fifty-one,  or  that  of  eighteen  hundred  and 
fifty-two,  of  this  State. 

3450.  A  debtor  is  insolvent,  vritliin  the  meaning 
of  this  Title,  when  he  is  unable  to  pay  his  debts  fi'om 
his  own  means,  as  they  become  due. 

Note.— See  Herrick  vs.  Borst,  4  Hill,  p.  650;  Curtis 
vs.  Leavitt,  15  N.  Y.,  pp.  9,  199;  compare  this  section 
with  Sec.  3077,  and  note,  ante;  2  Bl.  Comm.,  pp.  285, 
471;  2  Kent's  Comm.,  p.  389;  La.  Civ.  Code,  Art.  1980; 
3  Dowl.  &  R.,  p.  218;  Sudg.  Vend.,  p.  487;  3  Gray, 
Mass.,  p.  600. 

3451.  The  provisions  of  this  Title  do  not  prevent 
a  person  residing  in  another  State  or  country  from 
making  there,  in  good  faith  and  without  intent  to  evade 
the  laws  of  this  State,  a  transfer  of  property  situated 
within  it;  nor  do  they  affect  the  power  of  a  person, 
although  insolvent  and  witliin  this  State,  to  transfer 
property  to  a  particular  creditor  for  the  purpose  of 
paying  or  securing  the  whole  or  a  part  of  a  debt  owing 
to  such  creditor,  whether  in  his  own  right  or  other- 
wise. 

Note. — Ackerman  vs.  Cross,  40  Barb.,  p.  465;  Hall 
vs.  Arnold,  15  id.,  p.  599.  This  makes  Sees.  3432  and 
8449  perfectly  consistent,  and  harmonizes  the  authorities 
cited  from  California  and  other  Supreme  Courts. 
Forbes  vs.  Scannell,  13  Cal.,  p.  242;  Cacheaux  vs. 
Cutter,  6  Cal.,  p.  514;  Morganthau  vs.  Harris,  12  Cal., 
p.  245. 

3452.  An  assignment  for  the  benefit  of  creditors 
may  provide  for  any  subsisting  liability  of  the  assignor 
which  he  might  lawfully  pay,  whether  absolute  or  con- 
tingent. ♦ 

Note. — *'  Subsisting  liability." — Barnum  vs.  Hemp- 
stead, 7  Paige,  p.  568 ;«  Lansing  vs.  Wood  worth,  1 
iSandf.  Ch.,  p.  43.  **  Which  he  may  lawfully  pay." 
The  principal  and  lawful  interest  of  a  usurious  debt 
may  be  provided  for. — Murray  vs.  Judson,  9  N.  Y.,  p. 
73.  A  general  provision  for  the  payment  of  debts  will 
not  include  demands  void  for  usury.  But  if  an  inten- 
tion is  clearly  expressed  that  the  usurious  debt  shall  be 
paid,  the  principal  and  lawful  interest  will  be  payable. 
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Pratt  vs.  Adams,  7  Paige,  p,  615;  Green  vs.  Moree,  4 
Barb.,  p.  352.  No  usury  law  exists  in  this  State. 
"  Whether  absolute  or  contingent.'* — Cunningham  vs. 
Freeborn,  11  Wend.,  p.  241;  Kellogg  vs.  Barber,  14 
Barb.,  p.  11.  A  provision  authorizing  the  payment  of 
debts  "  due  and  to  grow  due,"  from  the  assignor  to  the 
assignee,  cannot  be  made  to  cover  debts  not  in  exist- 
ence, and  will  not  therefore  invalidate  the  assignment. 
Van  Dine  vs.  Willett,  38  Barb.,  p.  319. 


3453.     Except  as  otherwise  specially  provided  by  what 


erences 


t  pref-   A  ^     J 


statute,  an  assignment  by  an  insolvent  debtor,  for  the  gJJnJ**     .^^ 


benefit  of  creditors,  may  give  a  preference  to  one  ot 
more  creditors  or  classes  of  creditors  in  the  following 
cases,  and  in  no  others: 

1.  Judgments  may  be  preferred  to  debts  not  in  judg- 
ment; 

2.  Debts  which  are  liens  or  charges  upon  the  assigned 
property,  or  upon  some  part  of  it,  may  be  preferred 
to  debts  which  are  not  such  liens  or  charges; 

8.  Debts  for  money  or  other  property  lent  without 
interest  may  be  preferred  to  debts  for  money  lent  upon 
interest,  or  for  property  sold; 

4.  Debts  due  from  the  assignor  by  virtue  of  a  trust 
may  be  preferred  to  debts  which  are  not  thus  due; 
and, 

5.  Debts  for  personal  services  performed  within  six 
months  next  before  the  assignment  may,  to  an  extent 
not  exceeding  one  hundred  dollars  to  any  one  person, 
be  preferred  to  other  debts  not  within  any  of  the  pre- 
ceding classes.  .   ^     J^ 

3454.     A  preference,  in  an  assignment  for  the  ben-  Prefereno*  /    • 
efit  of  creditors,  can  only  be  given  absolutely,  and  absolute.       '       / 
without  reserving  any  power  of  revocation. 

Note. — It  must  be  absolute  (Barnum  vs.  Hempstead, 
7  Paige,  p.  568;  Boardman  vs.  Halliday,  10  id.,  p.  223; 
Strong  vs.  Skinner,  4  Barb.,  p.  546;  Sheldon  vs.  Dodge, 
4  Den.,  p.  217;  Lentilhon  vs.  Moffat,  1  Edw.,  p.  451; 
Grover  vs.  Wakeman,  11  Wend.,  p.  187),  without  re- 
serving  power  of  revocation. — Averill  vs.  Loucks,  6 
Barb.,  p.  470. 
59 — vol.  11. 
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3455.    No   provision  in  an  assignment,  giving  a 
pr5?erenc<M  Preference  to  a  creditor,  can  affect  or  impair  any  right 
meZ^'     of  another  creditor  to  priority  of  payment,  whether 
created  by  law,  or  arising  from  an  obligation  or  trans- 
/^      \  i  action  of  the  parties. 

\  I      \"'  Joint  and         3456.     Joint,  or  ioint  and  several  debtors,  can  pre- 

^\   y  1^  debts.         fer  their  joint  creditors  only  out  of  joint  property;  and 

\4  \     \  can  prefer  the  individual  creditors  of  each,  only  out  of 

the  separate  property  of  each. 

Note. — Compare  Kirby  vs.  Schoonmaker,  8  Barb. 
Ch.,  p.  46;  Nicholson  vs.  Leavitt,  4  Sandf.,  p.  252; 
Jackson  vs.  Comellf  1  Snndf.  Ch.,  p.  348;  Van  Bossum 
vs.  Walker,  11  Barb.,  p.  237;  Wilson  vs.  Robertson, 
21  N.  Y.,  p.  587;  19  How.  Pr.,  p.  S50;  Smith  vs. 
Howard,  20  How.  Pr.,  p.  121;  Cox  vs.  Piatt,  32  Barb., 
p.  126;  19  How.  Pr.,  p.  121;  Tunier  vs.  Jaycox,  40 
Barb.,  p.  164;  Scott  vs.  Guthrie,  25  How.  Pr.,  pp.  481, 
512;  Chase  vs.  Steel,  9  Cal.,  p.  64;  affirmed  in  Burpee 
vs.  Bunn,  22  Cal.,  p.  199;  Bullock  vs.  Hubbard,  23 
Cal.,  p.  501;  Jones  vs.  Parsons,  25  Cal.,  p.  100. 


I 


V'A'^ 


Assign-  3467.    An  assignment  for  the  benefit  of  creditors 

void.'         is  void  against  any  creditor  of  the  assignor  not  assent- 
ing thereto,  in  the  following  cases: 
^'^r  M  1.  If  it  gives  an  unlawful  preiFerence  of  one  debt  or 

I  class  of  debts  over  another; 

2.  If  it  gives  a  preference  dependent  upon  any  con- 
dition or  contingency,  or  with  any  power  of  revocation 
reserved; 

8.  If  it  tends  to  coerce  any  creditor  to  release  or 
compromise  his  demand; 

4.  If  it  provides  for  the  payment  of  any  claim 
known  to  the  assignor  to  be  false  or  fraudulent;  or  for 
the  payment  of  more  upon  any  claim  than  is  justly 
due  from  the  assignor; 

5.  If  it  reserves  any  interest  in  the  assigned  prop- 
erty, or  in  any  part  thereof,  to  the  assignor  or  for  his 
benefit,  before  all  his  existing  debts  are  paid; 

6.  K  it  confers  upon  the  assignee  any  power  which, 


J 


Civil  Code.  467 

if  exercised,  might  prevent  or  delay  the  immediate  Samo. 
conversion  of  the  assigned  property  to  the  purposes  of 
the  trust; 

7.  If  it  exempts  him  from  liability  for  neglect  of 
duty  or  misconduct;  or, 

8,  If  it  yiolates  Section  3456  of  this  Code. 

NoTB. — Subd.  2.— Averill  vs.  Loucks,  6  Barb.,  p. 
470;  Sheldon  vs.  Dodge,  4  Den.,  p.  217. 

tSubd.  3. — Grover  vs.  Wakeman,  11  "Wend.,  p.  187; 
4  Paige,  p.  23;  1  Am.  Lead.  Cas.,  p.  76;  Hyslop  vs. 
Clarke,  14  Johns.,  p.  458;  Austin  vs.  Bell,  20  id.,  p. 
442;  Searing  vs.  Brinckerhoff,  5  Johns.  Ch.,  p.  329; 
Hone  vs.  Henriquez,  13  Wend.,  p.  240;  Armstrong  vs. 
Byrne,  1  Edw.,  p.  79;  Lentilhon  vs.  Moffat,  1  Edw.,  p. 
451;  Mills  vs.  Leroy,  2  Edw.,  p.  183;  Berry  vs.  Riley, 
2  Barb.,  p.  307;  D'lvernois  vs.  Leavitt,  23  Barb.,  p. 
63;  Gasherie  vs.  Apple,  14  Abb.  Pr.,  p.  64;  Spaulding 
vs.  Strang,  36  Barb.,  p.  310.  Compare  Renard  vs. 
Graydon,  39  Barb.,  p.  548;  S.  C,  sub.  nom.  Kenard  vs. 
Maydore,  26  How.  Pr.,  p.  178. 

Subd,  4. — Fiedler  vs.  Day,  2  Sandf.,  p.  594;  compare 
Griffin  vs.  Marquardt,  21  N.  Y.,  p.  121. 

Subd,  6. — See  Goodrich  vs.  Downs,  6  Hill,  p.  438; 
Strong  vs.  Skinner,  4  Barb.,  p.  546;  Barney  vs.  Griffin, 
2  N.  y.,  p.  865;  Leitch  vs.  Hollister,  4  N.  Y.,  p.  211; 
Lansing  vs.  Woodworth,  1  Sandf.  Ch.,  p.  43;  Hen- 
dricks vs.  Robinson,  2  Johns.  Ch.,  p.  284;  Hooper  vs. 
Tuckerman,  3  Sandf.,  p.  311;  Wintringham  v.  Lafoy, 
7  Cow.,  p.  735;  Van  Rossum  vs.  Walker,  11  Barb.,  p. 
237;  Ely  vs.  Cook,  18  id.,  p.  612;  Taylor  vs.  Stevens,  7 
How.  Pr.,  p.  415;  Mackie  vs.  Cairns,  5  Cow.,  p.  547; 
Judson  vs.  Gardner,  4  N.  Y.  Leg.  Obs.,  p.  424;  Shel- 
don vs.  Dodge,  4  Den.,  p.  217;  CoUumb  vs.  Caldwell, 
16  N.  Y.,  p.  484;  Dow  vs.  Platner,  16  N.  Y.,  p.  562; 
CarjKjnter  vs.  Underwood,  19  N.  Y.,  p.  520. 

Subd,  6.— Smith  vs.  Howard,  20  How.  Pr.,  p.  121; 
Jessup  vs.  Hulse,  21  N.  Y.,  p.  168;  Ogden  vs.  Peters, 
id.,  p.  23;  Griffin  vs.  Marquardt, #id.,  p.  121.  Exam- 
ples are:  A  power  to  name  his  successor  (Planck  vs. 
Schermerhorn,  3  Barb.  Ch.,  p.  644);  a  power  to  sell 
within  a  "  convenient  time ''  ( Woodbum  vs.  Mosher,  9 
Barb.,  p.  255;  compare  Bellows  vs.  Partridge,  19  Barb., 
p.  176);  a  power  to  give  preferences,  or  to  change  those 
directed  by  the  assignment  (Bamum  vs.  Hempstead,  7 
Paige,  p.  568;  Boardman  v.  Halliday,  10  id.,  p.  223 
Strong  vs.  Skinner,  4  Barb.,  p.  546);  a  power  to  nurse 
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the  estate  (Dunham  vs.  "Waterman,  17  N.  Y.,  p.  9;  6 
Abb.  P.,  p.  357;  Schlussol  vs.  Willett,  34  Barb.,  p.  615; 
12  Abb.  Pr.,  p.  397;   22  How.  Pr.,  p.  15);   a  power  to 
sell  on  credit. — Eogers  vs.  De  Forest,  7  Paige,  p.  272; 
Barney  vs.   Griffin,  2  N.  Y.,  p.  365;    Nicholson  vs. 
Leavitt,  6  N.  Y.,  p.  510;  and  see  10  id.,  p.  591;   Bur- 
dick  vs.  Post,  6  N.  Y.,  p.  522;  Porter  vs.  Williams,  9 
N.  Y.,  p.  142;   Brigham  vs.  Tillinghast,  13  N.  Y.,  p. 
215;   Lyons  vs.  Platner,  11  N.  Y.  Leg.  Obs.,  p.  87; 
"Wilson  vs.  Robertson,  21  N.  Y.,  p.  589;  19  How.  Pr., 
p.  350.    A  power  to  employ  agents  is  not  within  the 
provision. — Mann  vs.  Witbeck,  17  Barb.,  p.  388;  Van 
Dine  vs.  Willett,  .38  Barb.,  p.  319.    Neither  is  a  power 
to  compromise  "  bad  and  doubtful  "  claims  (Brigham 
V.  Tillinghast,  15  Barb.,  p.  618;   Dow  vs.  Platner,  16 
N.  Y.,  p.  562;  Bellows  vs.  Partridge,  19  Barb.,  p.  176); 
nor  a  power  "to  pay  rent  and  taxes,"  on  real  estate^ 
until  sold  (Van  Dine  vs.  Willett,  38  Barb.,  p.  319;  24 
How.  Pr.,  p.  206);   or  to  pay  off  mortgages,  or  to 
insure. — Whitnej'  vs.  Krous,  11  Barb.,  p.  198.    See, 
also.  Sees.  3432,  3442,  3449,  and  notes,  giving  full  refer- 
ences to  California  decisions  bearing  on  this  section. — 
Cal.  Laws.,  Hittell,  ^T  3836, 3837, 3838,  Sees.  27,  28, 29. 

The  instru-      3458.     An  assioTument  for  the  benefit  of  creditors 

ment  of  ... 

assignment  must  be  ill  Writing,  subscribed  by  the  assignor,  or  by 
his  agent  thereto  authorized  by  writing.  It  must  be 
acknowledged,  or  proved  and  certified,  in  the  mode 
prescribed  by  the  Chapter  on  Recording  Transfers  of 
Ileal  Property,  and  recorded  as  required  by  Sections 
3463  and  3464;  but  recording  in  one  county  consti- 
tutes a  compliance  with  the  following  section. 


Compli- 

EDce  with 
pTovi^ioDS 
of  lost 
section 
necessary 
to  validity 
of  assign* 
ment. 


Assignee 
takes, 
Bubiect  to 
riffhta  of 
third 
parties. 


3459.  Unless  the  pro\dsion8  of  the  last  section  are 
complied  with,  an  assignment  for  the  benefit  of  credit- 
ors is  void  against  every  creditor  of  the  assignor  not 
assenting  thereto. 

Note. — A  voluntary  assignment  for  the  benefit  of 
creditors  is  void  if  not  made  in  conformity  with  the 
stiitute. — Chever  vs.  Hays,  3  Cal.,  p.  471. 

3460.  An  assignee  for  tlie  benefit  of  creditors  is 
not  to  be  regarded  as  a  purchaser  for  value,  and  has 
no  greater  rights  than  his  assignor  had,  in  respect  to 
things  in  action  transfen^ed  by  the  assignment. 
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Note. — Curtis  vs.  Leavitt,  15  N.  Y.,  p.  195;  Van 
Heusen  vs.  Radcliff,  17  id.,  p.  580;  Griffin  vs.  Mar- 
quardt,  id.,  p.  28;  Leger  vs.  Bonaffe,  2  Barb.,  p.  475; 
Warren  vf.  Fenn,  28  id.,  p.  333;  Marine  and  Fire  Ins. 
Bank  vs.  Jauncey,  1  id.,  p.  486;  Matter  of  Howe,  1 
Paige,  p.  125;  Moad  vs.  Phillips,  1  Sandf.  Ch.,  p.  83; 
Bliss  vs.  Cottle,  32  Barb.,  p.  322;  Reed  vs.  Sands,  37 
id.,  p.  185;  Maas  vs.  Goodman,  2  Hilt.,  p.  275;  Schief- 
felin  vs.  Hawkins,  14  Abb.  Pr.,  p.  112;  compare  Dana 
vs.  Standtbrd,  10  Cal.,  p.  269;  Wellington  vs.  Sedg- 
wick, 12  Cal.,  p.  469;  Naglee  vs.  Lyman,  14  Cal.,  p. 
450;  explaining  Chever  vs.  Hays,  ante,  and  Adams  vs. 
Woods  et  al.,  8  id.,  p.  152. 

3461.     Within  twenty  days  after  an  assignment  is  inventory 

^         ^ ,  .^  required. 

made  for  the  benefit  of  creditors,  the  assignor  must 
make  and  file,  in  the  manner  prescribed  by  Section 
3463,  a  full  and  true  inventory,  showing: 

1.  All  the  creditors  of  the  assignor; 

2.  The  place  of  residence  of  each  creditor,  if  known 
to  the  assignor;  or  if  not  known,  that  fact  must  be 
stated; 

3.  The  sum  owing  to  each  creditor  and  the  nature 
of  each  debt  or  liabiUty,  Avhether  arising  on  written 
security,  account,  or  otherwise; 

4.  The  true  consideration  of  the  liability  in  each 
case,  and  the  place  where  it  arose; 

5.  Every  existing  judgment,  mortgage,  or  other 
security  for  the  payment  of  any  debt  or  Uability  of  the 
assignor; 

6.  All  property  of  the  assignor  at  the  date  of  the 
assignment,  which  is  exemj)t  by  law  from  execution; 
and, 

7.  All  of  the  assignor's  property  at  the  date  of  the 
assignment,  both  real  and  pei*sonal,  of  every  kind,  not 
so  exempt,  and  the  incumbrances  existing  thereon,  and 
all  vouchers  and  securities  relating  thereto,  and  the 
value  of  such  property  according  to  the  best  knowledge 
of  the  assignor. 

Note. — This  section  is  substantially  taken  from  New 
York  Laws  of  3860,  Chap.  348,  Sec.  2.  and  corresponds 


470  Civil  Code. 


with  Sec.  3  of  the  Act  of  1852  of  California.  The 
difference  consists  in  this:  the  latter  statute  requires  the 
inventory  to  be  made  out  and  attached  to  his  petition 
by  the  insolvent,  instead  of  the  assif^nee.  Sec.  4  of  the 
California  statute  requires  the  invontory,  or,  as  it  is 
therein  designated,  the  schedule,  to  be  verified,  giving 
the  form  of  the  oath.  Much  discussion  has  arisen 
under  these  statutes  in  determining  whether  a  failure 
to  comply  with  their  various  provisions  rendered  an 
assignment  void,  or  whether  those  provisions,  or  some 
of  them,  were  not  to  be  considered  as  merely  directory. 
In  California  these  questions  have  induced  further  and 
more  definite  legislation  on  the  subject,  particularly  the 
amendment  of  1860,  on  the  subject  of  definitely  de- 
scribing debts  and  allowing  a  discharge  from  all,  if  a 
desire  is  so  set  forth  in  the  petition,  whether  they  are  or 
are  not  particularly  described.  In  Evans  vs.  Chapin, 
12  Abb.  Pr.,  p.  61,  20  How.  Pr.,  p.  289,  the  question 
arose  upon  the  failure  of  the  assignor  to  make  and 
deliver  the  required  inventory  of  his  debts  and  assets. 
It  was  held  that  the  provision  of  the  statute  requiring 
that  inventory  was  merely  directory,  and  the  assign- 
ment was  not  made  invalid  by  the  omission.  In  Bar- 
bour vs.  Everson,  16  Abb.  Pr.,  p.  366,  the  question 
arose  upon  the  omission  to  furnish  the  required  inven- 
tory, and  the  further  omission  of  the  assignee  to  give 
the  bond  prescribed  by  the  Act.  It  was  held  that 
neither  of  these  departures  from  the  statute  affected  the 
assignment.  To  the  same  effect  is  Juliand  vs.  Rath- 
bone,  89  Barb.,  p.  97.  In  Fairchild  vs.  Gwynne,  16 
Abb.  Pr.,  p.  23,  the  question  arose  upon  the  omission 
of  the  assignor  to  acknowledge  and  record  the  assign- 
ment as  required  by  the  Act.  It  was  held  that  in  this 
respect  a  compliance  with  the  Act  was  essential  to  the 
validity  of  the  instrument.  To  the  same  effect  is  Cook 
vs.  Kelly,  14  Abb.  Pr.,  p.  466.  By  the  decisions  prior 
to  the  Act  of  1860,  the  omission  to  annex  schedules  was 
held  only  a  badge  of  fraud,  and  not  conclusive  evidence 
of  an  intent  to  defraud  the  creditors  of  the  assignor. — 
Cunningham  vs.  Freeborn,  3  Paige,  p.  557;  aff'd,  11 
"Wend.,  p.  241;  Delaware  and  Hudson  Canal  Co.  vs. 
Elting,  3  Ch.  Sent.,  p.  29;  Van  Nest  vs.  Yoe,  1  Sandf. 
Ch.,  p.  4;  S.  C,  2  N.  Y.  Leg.  Obs.,  p.  70;  Kellogg  vs. 
Slauson,  15  Barb.,  p.  56;  aff*d,  11  N.  Y.,  p.  302;  see, 
also,  the  later  case  of  Hotop  vs.  Neidig,  17  Abb.  Pr., 
p.  332.  By  a  subsequent  section,  it  is  proposed  to  make 
both  the  record  of  the  assignment  and  the  filing  of  the 
inventory  essential.    The  inventory  is  therefore  required 
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to  be  filed  with  the  Clerk,  instead  of  being  delivered  to 
the  County  Judge,  as  it  would  be  uryust  to  avoid  the 
assignment  on  account  of  the  Judge's  omission  to  file  it. 
8ubd,  6.— This  provision  is  new.  It  is  proper  that 
the  property  which  the  debtor  seeks  to  exempt  should 
be  specified  in  the  inventory,  though  it  need  not  pass 
by  the  assignment. — See  Cal.  Act  1852,  Sec.  6;  Hittell, 
t  381*).  Schedule  (inventory)  verified. — Wilson  vs.  His 
Creditors,  32  Cal.,  p.  406.  Immaterial  objection. — 
Brewster  vs.  Lukins,  19  Cal.,  p.  162.  No  matter  where 
debts  created. — Sharp  vs.  Creditors,  10  Cal.,  p.  418. 
Inference  of  dishonesty  in  contracting  debts. — Schloss 
vs.  Creditors,  31  Cal.,  p.  201;  Grow  vs.  Creditors,  31 
id.,  p.  328.  Jurisdiction  substantially  shown,  how. — 
Langenour  vs.  French,  34  Cal.,  p.  92;  Slade  vs.  Cred- 
itors, 10  Cal.,  p.  483.  Petitioner  need  not  sign  petition, 
aliter  the  schedule. — Wilson  vs.  Creditors,  32  Cal.,  p. 
p.  406;  also,  as  to  formality  of  schedule,  id.  If  sched- 
ules do  not  set  forth  items  with  sufficiency,  the  remedy 
is  by  motion  to  require  proper  statement. — Bennett  vs. 
Creditors,  22  Cal.,  p.  38;  approved  in  Wilson  vs.  Cred- 
itors, 32  Cal.,  p.  410,  and  in  Friedlander  vs.  Loucks,  34 
id.,  p.  24.  Sufficiency  of  schedule. — Meyer  vs.  Kohl- 
man,  8  Cal.,  p.  14;  Barrett  vs.  Carney,  33  Cal.,  p.  530. 

3462.  An  affidavit  must  be  made  by  every  person  Verifica- 
executing  an  assignment  for  the  benefit  of  creditors,  inrontory. 
to  be  annexed  to  and  filed  with  the  inventory  men- 
tioned in  the  last  section,  to  the  effect  that  the  same 

is  in  all  respects  just  and  true,  according  to  the  best 

of  such  assignor's  knowledge  and  belief.  » 

Note.— Laws  of  Cal.  (Hittell,  f  3813,  §4)  1852,  p. 
61;  Laws  of  N.  Y.,  1860,  Chap.  348,  Sec.  2. 

3463.  An  assignment  for  the  benefit  of  creditors  Recording 

assignment 

must  be  recorded,  and  the  inventory  required  by  Sec-  and  filing 

'  ^  J.  ./  inventory. 

tion  3461  filed  with  the  County  Eecorder  of  the 
county  in  which  the  assignor  resided  at  the  date  of 
the  assignment;  or,  if  he  did  not  then  reside  in  this 
State,  with  the  Recorder  of  the  county  in  which  his 
principal  place  of  business  was  then  situated;  or,  if  he 
had  not  then  a  residence  or  place  of  business  in  this 
State,  with  the  Recorder  of  the  county  in  which  the 
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Same. 


Effeetof 
omitting  to 
record. 


Assign- 
ment of 
real 
property. 


Bond  of 
assign  006. 


principal  part  of  the  assigned  property  was  then  situ- 
ated. 

Note.— See  Laws  of  Cal.  (Hittell,  t^  3811,  3816, 
3817);  Laws  of  New  York,  1860,  Chap.  348,  Sec.  6; 
Scott  vs.  Guthrie,  25  How.  Pr.,  p.  481. 

3464.  If  an  assignment  for  the  benefit  of  credit- 
ors is  executed  by  more  than  one  assignor,  it  may  be 
recorded,  and  a  copy  of  the  inventory  required  by 
Section  8461  may  be  filed  with  the  Recorder  of  the 
county  in  which  any  of  the  assignors  resided  at  its 
date,  or  in  which  any  of  them,  not  then  residing  in 
this  State,  had  then  a  place  of  business. 

3465.  An  assignment  for  the  benefit  of  creditors 
is  void  against  creditors  of  the  assignor,  and  against 
purchasers  and  incumbrancers  in  good  faith  and  for 
value,  unless  it  is  recorded,  and  unless  the  inventory 
required  by  Section  3461  is  not  filed,  pursuant  to  Sec- 
tion 3463,  within  twenty  days  after  the  date  of  the 
assignment. 

3466.  Where  an  assignment  for  the  benefit  of 
creditors  embraces  real  property,  it  is  subject  to  the 
provisions  of  Article  IV  of  the  Chapter  on  Recording 
Transfers,  as  well  as  to  those  of  this  Title. 

3467.  Within  thirty  days  after  the  date  of  an 
assignment  for  the  benefit  of  creditors,  the  assignee 
must  enter  into  a  bond  to  the  people  of  this  State,  in 
such  amount  as  may  be  fixed  by  the  County  Judge  of 
the  county  in  which  the  original  inventory  is  filed, 
with  suflicient  sureties,  to  be  approved  by  such  Judge, 
and  conditioned  for  the  faithful  discharge  of  the  trust, 
and  the  due  accounting  for  all  moneys  received  by  the 
assignee,  which  bond  must  be  filed  in  the  same  office 
with  the  original  inventory. 

Note.— Laws  of  Cal.  (Hittell,  H  3821,  §  12)  1852,  p. 
69,  Sec.  12;  Laws  of  N.  Y.,  1860,  p.  595,  Sec.  3. 


Civil  Code.  473 

3468.  Until  the  inventory  and  affidavit  required  Conditions 

•^  -'of  disposal 

by  Sections  3461  and  3462  have  been  made  and  filed,  Conversion, 
and  the  assignee  has  given  a  bond  as  required  by  the 
last  section,  the  assignee  for  the  benefit  of  creditors 
has  no  authority  to  dispose  of  the  estate  or  convert  it 
to  the  purposes  of  the  trust. 

3469.  After  six  months  from  the  date  of  an  assign-  Account- 

^        ings. 

ment  for  the  benefit  of  creditors,  the  assignee  may  be 
required,  on  the  petition  of  any  creditor,  to  account 
before  the  County  Judge  of  the  county  where  the 
accompanying  inventory  was  filed,  in  the  manner  pre- 
scribed by  the  insolvent  laws  of  this  State. 

Note. — The  insolvent  laws  of  the  State  of  Califor- 
nia are  continued  in  force  by  Sec.  19,  Subd.  24,  of  the 
Political  Code. 

3470.  Property  exempt  from  execution,  and  in-  Property 
surance  upon  the  life  of  the  assignor,  do  not  pass  to 

the  assignee  by  a  general  assignment  for  the  benefit 
of  creditors,  unless  the  instrument  specially  mentions 
them,  and  declares  an  intention  that  they  should  pass 
thereby. 

Note.— Stats.  1852  (Hittell,  ^  3815),  p.  69,  Sec.  6. 

3471.  In  the   absence   of  any  provision  in  the  Componaa- 

•^     ^  tion. 

assignment  to  the  contrary,  an  assignee  for  the  benefit 
of  creditors  is  entitled  to  the  same  commissions  as 
are  allowed  by  law  to  executors  and  guardians;  but 
the  assignment  cannot  grant  more,  and  may  restrict 
the  commissions  to  a  less  amount,  or  deny  them  alto- 
gether. 

Note. — This  changes  the  compensation  as  fixed  in 
(f  3828,  Hittell)  Stats.  1852,  p.  69,  Sec.  19.  Measure 
of  compensation  as  fixed  in  the  text. — Meacham  vs. 
Stearnes,  9  Paige,  p.  398.  The  assignment  may  fur- 
ther restrict  or  deny  them  altogether,  but  cannot  grant 
more.— Kitetlas  vs.  Wilson,  36  Barb.,  p.  298;  23  How. 
Pr.,  p.  69;  CampbeU  vs.  Woodworth,  24  N.  Y.,  p.  304. 
No  intention  to  allow  greater  compensation  than  exec- 
utors* commissions. — Nichols  vs.  Hc!Ewen,  17  N.  Y., 
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p.  22;  Halstead  vs.  Gordon,  24  Barb.,  p.  422.  A  cred- 
itor who  receives  an  assignment  of  property  to  pay  his 
own  debt,  and  apply  the  balance  to  the  other  debts  of 
the  assignor,  is  not  (at  any  rate  in  the  absence  of  pro- 
vision in  the  assignment)  entitled  to  any  commission. 
Ireland  vs.  Potter,  25  How.  Pr.,  p.  175. 

AssignoM         3472.     All  assificnee  for  the  benefit  of  creditors  is 

protected  ^ 

dono^ta       ^^*  *^  ^^  ^^^^  liable  for  his  acts,  done  in  good  faith, 
good  faith.    ^^  ^j^g  exccution  of  the  trust,  merely  for  the  reason 
that  the  assignment  is  aftei'ward  adjudged  void. 

Note.— Wakeman  vs.  Grover,  4  Paige,  p.  23;  Ames 
vs.  Blunt,  5  id.,  p.  13;  Barney  vs.  Griflin,  4  Sandf.  Ch., 
p.  552;  Averill  vs.  Loucks,  6  Barb.,  p.  479;  Butler  vs. 
Stoddard,?  Paige,  p.  163;  Bostwick  vs.  Beizer,  10  Abb. 
Pr.,  p.  197;  Collumb  vs.  Read,  24  N.  Y.,  p.  505;  see  note 
to  Sec.  52,  post,  and  cases  there  cited  in  6  Cal.,  p.  483; 
13  Cal.,  p.  302. 

Assent  of         3473.     An  assignment  for  the  benefit  of  creditors, 

creditor 

necegaary     which  has  been  executed  and  recorded  so  as  to  trans- 

to  modifioa- 

a^igmnent  ^^^  *^^  property  to  the  assignee,  cannot  afterwards  be 
canceled  or  modified  by  the  parties  thereto,  without 
the  consent  of  every  creditor  aftected  thereby. 

Note. — "When  the  assignee  of  property  in  trust  for 
creditors  has  taken  possession,  the  assignment  is  not 
revocable. — Forbes  vs.  Scannell,  13  Cal.,  p.  288.  An 
assignee  becomes  a  tnistee  to  carry  out  the  objects  of 
the  assignment. — Lockwood  vs.  Canfield,  20  Cal.,  p. 
126;  Connolly  vs.  Peck,  6  Cal.,  p.  348.  An  assignee 
is  liable  who  allows  his  assignor  to  act  as  his  agent,  who 
pockets  the  money. — Baker  vs.  Baker,  6  Cal.,  p.  483; 
reviewed  and  approved  in  Riddle  vs.  Baker,  13  Cal., 
p.  302.  The  foregoing  Title  is  in  good  part  taken  from 
the  Acts  of  California  and  New  York,  hereinbjjefore 
referred  to.  They  are  not  materially  or  substantially 
different.  As  the  "  Insolvent  Debtors*  Law  '*  of  this 
State  is  continued  in  existence,  that  and  this  Title  must 
be  construed  together;  this  Title  as  to  the  rights  and 
relations  of  the  parties;  the  other,  as  to  the  method  of 
application.  To  avail  a  discharged  insolvent  debtor, 
there  must  be  a  strict  compliance  with  the  requirements 
of  the  Insolvent  Debtors'  Law  in  procuring  it. — ^Hast^ 
ings  vs.  Cimningham,  39  Cal.,  p.  137.  Ajid  the  records 
must  show  a  substantial  compliance  with  its  require- 
ments  as  a  condition  precedent. 


PART   III. 


NUISANCE. 

Title    I.  General  Principles. 
n.  Public  Nuisances. 
III.  Private  Nuisances. 


TITLE  I. 

GENERAL  PRINCIPLES. 

Section  8479.  Nuisance,  what.  * 

3480.  Public  nuisance. 

3481.  Private  nuisance. 

3482.  What  is  not  deemed  a  nuisance. 

3483.  Successive  owners. 

8484.  Abatement  does  not  preclude  action. 


3479.    A  nuisance  consists  in  unlawfully  doing  an  Nuisance. 

what 

act,  or  omitting  to  perform  a  duty,  which  act  or  omis- 
sion either: 

1.  Annoys,  injures,  or  endangers  the  comfort,  re- 
pose, health,  or  safety  of  othera;  or, 

2.  Offends  decency;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake, 
or  navigable  river,  bay,  stream,  canal,  or  basin,  or  any 
public  park,  square,  street,  or  highway;  or, 

4.  In  any  way  renders  other  peraons  insecure  in  life, 
or  in  the  use  of  property. 


(lh\ 
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Note. — This  definition  corresponds  with  that  given 
of  public  nuisance,  in  the  Penal  Code,  Sec.  371,  except 
that  it  is  modified  to  embrace  private  nuii-ance  also. 
Numerous  authorities  on  the  different  branches  of 
the  definition  are  collected  in  a  note  to  the  section  of 
the  Penal  Code  referred  to,  which  is  also  given  here, 
pointing  to  the  subdivisions. — See,  also,  People  vs. 
Vanderbilt,  26  N.  Y.,  p.  287;  25  How.  Pr.,  p.  139;  38 
Barb.,  p.  282;  Niagara  Falls  International  Bridge  Co. 
vs.  Groat  Western  R.  R.  Co.,  39  Barb.,  p.  212.  The 
following  are  the  leading  decisions  which  support  the 
several  clauses  of  the  definition  in  the  text: 

Subd.  l.—Rex  vs.  AVigg,  Salk.,  p.  460;  2  Ld.  Raym., 
p.  1163;  Rex  vs.  Pierce,  2  Show.,  p.  327;  Rex  vs. 
Wharton,  12  Mod.,  p.  510;  Rex  vs.  Smith,  1  Stra.,  p. 
704;  Rex  vs.  Moore,  3  Bam.  &  Ad.,  p.  184;  Rex  vs. 
White,  1  Burr,  p.  333;  Rex  vs.  Dav^ey,  5  E:»p.,  p.  217; 
Rex  vs.  Lloyd,  4  id.,  p.  200;  Rex  vs.  Neil,  2  Carr.  & 
P.,  p.  485;  Putnam  vs.  Payne,  13  Johns.,  p.  312; 
Hinckley  vs.  Emerson,  4  Cow.,  p.  351;  State  vs.  Bald- 
win, 1  Dev.  &  B.,  p.  195;  Commonwealth  vs.  Brown, 
13  Mete.,  p.  365;  Reg.  vs.  Lester,  3  Jur.  (N.  S.),  p.  570; 
Douglass  vs.  State,  4  Wise,  p.  387. 

iSubd.  2.— State  vs.  Bertheol,  6  Blackf.,  p.  474;  State 
vs.  Purse,  4  McCord,  p.  472;  Crane  vs.  State,  3  Ind., 
p.  193. 

8ubd.  3.— Hall's  Case,  Vent.,  p.  196;  1  Mod.,  p.  76; 
2  Keb.,  p.  846;  Rex  vs.  Leach,  6  Mod.,  p.  145;  id.,  p. 
155;  Rex  vs.  Grosvenor,  2  Stark.,  p.  511;  Rex  vs.  Hol- 
lis,  id.,  p.  636;  Rex  vs.  Webb,  1  Ld.  Raym.,  p.  737; 
Rex  vs.  Russell,  6  Barn.  &  C,  p.  566;  Rex  vs.  Traf- 
ford,  1  Barn.  &  Ad.,  p.  874;  Rex  vs.  Watts,  2  Esp.,  p. 
675;  Rex  vs.  Tindall,  1  Nev.  &  P.,  p.  719;  B  Ad.&  E., 
p.  143;  W.  W.  &  D.,  p.  316;  Rex  vs.  Ward,  4  Ad.  & 
E.,  p.  384;  1  Har.  &  W.,  p.  703;  Rex  vs.  Pease,  4 
Bam.  &  Ad.,  p.  30;  Rex  vs.  Morris,  1  Bam.  &  Ad.,  p. 
441;  Reg.  vs.  Botfield,  1  Carr.  &  M.,  p.  151;  Rex  vs. 
Smith,  4  Esp.,  p.  109;  Rex  vs.  Canfield,  6  Esp.,  p.  136; 
Rex  vs.  Sarmon,  1  Burr.,  p.  516;  Rex  vs.  Cross,  3 
Camp.,  p.  224;  Rex  vs.  Russel,  6  East.,  p.  427;  2  Smith, 
p.  424;  Rex  vs.  Jones,  3  Camp.,  p.  230;  Rex  vs.  Car- 
lile,  6  Carr.  &  P.,  p.  637;  Rex  vs.  Gregory,  2  Nev.  & 
M.,  p.  478;  5  Barn.  &  Ad.,  p.  565;  Reg.  vs.  Scott,  2 
Gale  &  D.,  p.  729;  3  Ad.  &  E.  (N.  S.),  p.  543;  3  Railw. 
Cas.,  p.  187;  'Reg.  vs.  Betts,  22  Eng.  L.  &  Eq.,  p.  240; 
People  vs.  Lawson,  17  Johns.,  p.  276;  People  vs.  Cun- 
ningham, 1  Den.,  p.  524;  Ronwick  vs.  Morris,  7  Hill, 
p.  575;  Harlon  vs.  Humiston,  6  Cow.,  p.  189;  Lansing 
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vs.  Smith,  8  id.,  p.  146;  Dygert  vs.  Schenck,  23  Wend., 
p.  446;  Drake  vs.  Rogers,  3  Hill,  p.  604;  People  vs. 
Lambier,  5  Den.,  p.  9;  Moshier  vs.  Utica  and  Schenec- 
tady R.  R.  Co.,  8  Barb.,  p.  427;  Hart  vs.  Mayor,  etc., 
of  Albany,  9  Wend.,  p.  571;  Hecker  vs.  N.  Y.  Bal- 
ance Dry  Dock  Co.,  13  How.  Pr.,  p.  549;  and  see  same 
vs.  same,  24  Barb.,  p.  215;  Peckham  vs.  Henderson, 
27  Barb.,  p.  207;  People  vs.  Vanderbilt,  24  How.  Pr., 
p.  301;  Wetmore  vs.  Atlantic  White  Lead  Co.,  37 
Barb.,  p.  70;  Commonwealth  vs.  Wright,  Thach.  Cr. 
Cas.,  p.  211;  Commonwealth  vs.  Gowen,'7  Mass.,  p. 
378;  State  vs.  Spainhour,  2  Dev.  &  B.,  p.  547;  Com- 
monwealth vs.  Tucker,  2  Pick.,  p.  44;  Commonwealth 
vs.  Webb,  6  Rand.,  p.  726;  State  vs.  Godfrey,  3  Fairf., 
p.  361;  Commonwealth  vs.  Rugglcs,  10  Mass.,  p.  391; 
State  vs.  Mobley,  1  McMuUan,  p.  44;  State  vs.  Brown, 
16  Conn.,  p.  54;  Elkins  vs.  State,  2  Humph.,  p.  543; 
Simpson  vs.  State,  10  Yerg.,  p.  525;  State  vs.  Miskim- 
mons,  2  Carter,  p.  440;  Commonwealth  vs.  Rush,  14 
Penn.  St.,  p.  186;  State  vs.  Morris  and  Essex  R.  R. 
Co.,  3  Zabr.,  p.  360;  Commonwealth  vs.  Bowman,  3 
Barr,  p.  202;  Commonwealth  vs.  Milliman,  13  Serg.  & 
R.,  p.  403;  Commonwealth  vs.  Chapin,  5  Pick.,  p.  199; 
State  vs.  Hunter,  5  Ired.,  p.  369;  State  vs.  Commis- 
sioners, 3  Hill  (So.  Car.),  p.  149;  State  vs.  Yairell,  12 
Ired.,  p.  130;  State  vs.  Duncan,  1  McCord,  p.  404; 
State  vs.  Thompson,  2  Strobh.,  p.  12;  Commonwealth 
vs.  Elburger,  1  Whurt.,  p.  469;  State  vs.  Atkinson,  24 
Vt.,  p.  448;  JSewark  Plankroad  Co.  vs.  Elmer,  1 
Strockt.,  p.  754;  Attorney  General  vs.  Hudson  River 
R.  R.  Co.,  id.,  p.  526;  Works  vs.  Junction  R.  R.  Co., 
5  McLean,  p.  425;  State  vs.  Phipps,  4  Ind.,  p.  515; 
State  vs.  Freeport,  43  Me.,  p.  193.. 

Subd.  4. — Rex  vs.  White,  Burr.,  p.  333;  Rex  vs. 
Smith,  Stra.,  p.  703;  White  vs.  Cohen,  19  Eng.  L.  & 
Eq.,  p.  146;  Catlin  vs.  Valentine,  9  Paige,  p.  575; 
Brady  vs.  Weeks,  3  Barb.,  p.  157;  Prescott's  Case,  2 
City  Hall  Rec,  p.  161;  Prout*s  Case,  4  id.,  p.  481; 
Lynch's  Case,  6  id.,  p.  61;  People  vs.  Townsend,  3  Hill, 
p.  479;  Hackney  vs.  State,  8  Ind.,  p.  494;  State  vs. 
Wetherall,  5  Harring,  p.  487;  3  Blackst.  Comm.,  p. 
216;  BelPs  Sc.  Law  Diet.,  Title  "Nuisance." 

The  following  are  intended  to  be  excluded  from  the 
definition,  because  they  have  been  decided  not  to  be 
nuisance?  upon  grounds  deemed  to  be  sufficient:  Exer- 
cising banking  privileges  without  authority. — Attorney 
General  vs.  Bank  of  Niagara,  Hopk.,  p.  354.  An  im- 
migrant depot,  if  not  kept  in  an  improper  manner. — 
Phcenix  vs.  Commissioners  of  Emigration,  1  Abbott's 
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Pr.,  p.  466.  A  person  sick  of  a  contagious  disease, 
if  not  needlessly  exposed  so  as  to  endanger  the  pub- 
lic.— Boom  vs.  City  of  Utica,  2  Barb.,  p.  104.  Several 
offenses  which  in  the  Penal  Code  are  made  the  subject 
of  specific  provisions,  have  been  held  indictable  under 
the  common  law  definition  of  nuisance.  See  as  to 
throwing  gas  tar  into  public  streams. — Rex  vs.  Mead- 
ley,  6  Carr.  &  P.,  p.  292.  As  to  obstructing  rrJlways. — 
Sec.  587,  Penal  Code;  Bex  vs.  Holroyd,  2  M.  &  Bob., 
p.  339.  As  to  keeping  gunpowder. — Sec.  375,  Penal 
Code;  Bex  vs.  Taylor,  2  Stra.,  p.  1167;  People  vs. 
Sands,  1  Johns.,  p.  78;  Myers  vs.  Malcolm,  6  Hill,  p. 
292.  As  to  establishments  for  gaming  and  other  use- 
less sports. — Sees.  330--336,  Penal  Code;  Tanner  vs. 
Trustees  of  Albion,  5  Hill,  p.  121;  Updike  vs.  Camp- 
bell, 4  E.  D.  Smith,  p.  570;  State  vs.  Doon,  B.  M. 
Charlt.,  p.  1;  State  vs.  Haines,  30  Maine,  p.  65.  As  to 
other  disorderly  houses. — Sec.  316,  Penal  Code;  Smith 
vs.  Commonwealth,  6  B.  Monr.,  p.  21;  BloomhufiT  vs. 
State,  8  Blackf.,  p.  205;  State  vs.  Bailey,  1  Post.,  p. 
843;  Bex  vs.  Williams,  1  Salk.,  p.  384;  Hackney  vs. 
State,  8  Ind.,  p.  494.  As  to  dangerous  driving  through 
public  streets.— Sec.  396,  Penal  Code;  U.  S.  vs.  Hart, 
Pet,  C.  C,  p.  390.  As  to  exposure  of  the  person. — 
Sec.  311,  Penal  Code;  Beg.  vs.  Webb,  1  Den.  C.  C. 
R.,  p.  338;  13  Jur.,  p.  42;  18  Law  J.  (M.  C),  p.  39. 
As  to  digging  up  or  ii^juring  highways. — Sec.  688, 
Penal  Code;  Beg.  vs.  SheflSeld  Gas  Consumers*  Co., 
22  £ng.  L.  and  Eq.,  p.  200;  State  vs.  Peckhard,  5  Har- 
ring.,  p.  600.  As  to  neglect  to  keep  ferry  in  repair. — 
State  vs.  Willis,  Busb.,  p.  223.  As  to  pro&ne  swear- 
ing.— State  vs.  Graham,  8  Sneed.,  p.  134.  Consult, 
also,  upon  other  branches  of  the  criminal  law  relative 
to  what  are  nuisances,  the  following:  Bex  vs.  Wigg,  1 
Ld.  Baym.,  p.  737;  Bex  vs.  Village  of  Homsey,  1  Bo., 
p.  406;  Anon.,  12  Mod.,  p.  342;  Bex  vs.  Becord,  2 
Show.,  p.  216;  Bex  vs.  Dunraven,  W.  W.  &  D.,  p. 
677;  Bex  vs.  Cross,  2  Carr.  &  P.,  p.  483;  Bex  vs.  Ne- 
ville, PeakCf  p.  93;  Bex  vs.  Watts,  Mood.  &  M.,  p. 
281;  Wetmore  vs.  Tracy,  14  Wend.,  p.  250;  Harris  vs. 
Thompson,  9  Barb.,  p.  350;  Plant  vs.  Long  Island  B. 
R.  Co.,  10  id.,  p.  26;  Leigh  vs.  Westervelt,  2  Duer,  p. 
618;  Williams  vs.  N.  Y.  Central  B.  B.  Co.,  18  Barb., 
p.  222;  Lynches  Case,  6  City  Hall  Rec.,  p.  61;  Dygert 
vs.  Schenck,  23  Wend.,  p.  446;  People  vs.  Cunning- 
ham, 1  Den.,  p.  424;  Renwick  vs.  Morris,  7  Hill,  p. 
575;  Peckham  vs.  Henderson,  27  Barb.,  p.  2(f7;  State 
vs.  Commissioners,  Biloy,  p.  146;  Ellis  vs.  State,  7 
Blackf.,  p.  534;  Works  vs.  Junction  Bailroad,  5  Mc- 
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Lean,  p.  425;   Douglass  vs.  State,  4  Wise,  p.  387; 
Commonwealth  vs.  Upton,  6  Gray,  p.  473. 

What  constitutes  a  technical  nuisance  is  hardly  capa- 
ble of  a  precise  definition;  the  law  is  best  explained  by 
particular  instances  of  annoyance  or  injury  adjudged 
to  be  or  not  to  be  a  nuisance.  An  action  may  be  main- 
tained where  the  enjoyment  of  property  is  destroyed  or 
substantially  injured  or  depreciated. — Cropsy  vs.  Mur- 
phy, 1  Hilt.,  p.  126;  and  per  Knight  Bruce,  V.  C.  In 
Walter  vs.  Telfe,  4  De  G.  &  S.,  p.  315,  this  language 
is  held:  **  Is  the  inconvenience  more  than  fanciful,  or 
one  of  mere  delicacy  or  fastidiousness,  as  an  inconve- 
nience materially  interfering  with  the  ordinary  comfort 
physically  of  human  existence,  not  merely  according 
to  elegant  or  dainty  modes  and  habits  of  living,  but 
according  to  plain,  sober,  and  simple  notions  among 
the  English  people.''  See  Garrison  vs.  State,  14  Ind., 
p.  287;  Columbus,  etc.  vs.  Finland,  12  Ohio  (N.  S.),  p. 
892.  In  regard  to  the  remedy  hy  injunction,  it  is  true, 
the  loss  of  health,  the  enjoyment  of  quiet  and  repose, 
and  the  comforts  of  home,  cannot  be  restored  or  com- 
pensated in  money. — 1  Hilliard  on  Torts,  pp.  549, 560, 
et  seq.  A  private  action  may  not  be  sustained  for  a 
public  nuisance  without  proving  special  and  peculiar 
damage.  —  Harrower  vs.  Bitson,  37  Barb.,  p.  301; 
Crommelin  vs.  Coxe,  30  Ala.,  p.  318;  Mechling  vs. 
Kittanning,  etc.,  1  Grant,  p.  416.  Finding  a  proposed 
railroad  **  will  be  specially  injurious  to  the  property  of 
the  plaintiffs,  and  other  property  similarly  situated," 
shows  a  special  and  direct  injury  to  each  of  the  plain- 
tiffs severally,  not  a  remote  one,  and  not  merely  a 
public  nuisance.  —  Nidlan  vs.  Sharp,  27  N.  Y.  (13 
Smith),  p.  612.  The  case  of  Silton  vs.  De  Held,  2 
Sim.,  p.  145,  elaborately  and  exhaustively  discusses  the 
whole  subject.  Such  nuisances  equity  will  restrain  by 
injunction. — Hamilton  vs.  Whitridge,  11  Md.,  p.  128; 
Penn.  vs.  Wheeling,  etc.,  13  How.,  p.  619.  Some 
instances  are  here  given  of  what  are  adjudged  nui- 
sances (see  1  Hilliard  on  Torts,  p.  667),  public  and 
private,  or  either:  An  offensive  smell:  anything  offen- 
sive to  decency— Vi%  a  distillery,  with  sties  and  hogs,  or 
offal,  rendering  waters  unwholesome,  etc.  Acts  render- 
ing waters  less  pure  which  are  used  for  the  ordinary 
purposes  of  life,  fat  boiling  establishments,  soap  boiling, 
stables,  sties,  and  slaughter  pens,  though  not  neces- 
sarily nuisances,  may  be  so  built  and  so  kept  as  to 
become  such.  So  a  livery  stable  near  a  hotel,  powder 
magazine  in  a  large  city,  slaughter  houses,  and  melt- 
ing houses  in  cities;  so  dwelling  houses^  cut  up  into 
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small  apartmentg  and  crowded  with  poor  people  in  illthy 
condition f  calculated  to  breed  disease;  and  it  may,  by 
those  thereby  annoyed,  be  abated  by  tearing  it  down, 
especially  during  prevalence  of  disease  like  Asiatic 
cholera.  But  a  person  sick  in  his  own  house  or  at  suit- 
able apartments  in  a  hotel  or  boarding  house  is  not  a 
nuisance.  These  are  a  few  instances  of  the  great  many 
nuisances  which  may  be  abated  and  enjoined.  A  more 
extended  enumeration  of  adjudged  nuisances  may  be 
found  by  consulting  1  Hilliard  on  Torts,  p.  557,  et  seq., 
and  California  digests  of  decisions,  Title  "  Nuisance." 
Any  one  of  a  community  injured  by  a  nuisance  may 
abate  it,  he  being  presumed  to  be  aggrieved  by  it, 
whether  he  is  or  not. — Gunter  vs.  Geary,  1  Gal.,  p.  462. 
House  on  fire,  a  nuisance  to  those  near  it,  and  may  be 
abated  on  special  grounds. — Surocco  vs.  Geary,  3  Cal., 
p.  69.  Overflowing  mining  claim  by  a  dam  of  defend- 
ants, a  nuisance,  which  may  be  abated  entirely,  or 
lowered  to  prevent  overflow. — Ramsey  vs.  Chandler,  3 
Cal.,  p.  90. 

Adjudoed  Nuisances  in  California  cases:    £^eci' 
ing  kause  in  highway. — Vol.  1,  p.  467.    Diversion  of 
water  course^  a  private  nuisance. — Tuol.  "W.  Co.  vs. 
Chapman,  3  id.,  p.  392.    To  turn  aside  a  use/ul,  or  oti, 
a  destructive  element. — Parke  vs.  Kilham,  8  id.,  p.  77. 
Whether  wharf  public  nuisance,  question  of  fact. — 
Peop.  vs.  Davidson,  30  id.,  p.  379.     Toll  gate  on  public 
•        way.— El  Dorado   Co.  vs.  Davidson,  30  id.,  p.  520. 
House  on  fire.  —  Surocco  vs.  Geary,  3   Cal.,  p.  69. 
What  not  nuisance  (mill,  when  built). — 3  id.,  p.  238. 
Burden  of  proof  of  nuisance,  in  street  railroad  case, 
regarding  switches. — Carson  vs.  Cen.  R.  R.  Co.,  35  id., 
p.  325.    Public  may  be  private  nuisance,  and  the  in- 
jured party  may  maintain  action  therefor. — Yolo  Co. 
vs.   City  of  Sacramento,  36  id.,  p.  193.      When  not 
responsible  for. — Brown  vs.  McAlister,  39  id,,  p.  573. 
Jurisdiction  of  County  Court,  in  Grigsby  vs.  The  Clear 
Lake  Water  Co.,  40  id.,  p.  396;  see  Sec.  731  (§  249), 
Co.  Civ.  Pro.  Cal.;  Stone  vs.  Bumpus,  40  id.,  p.  428. 

Pubiio  3480.    A  public    nuisance  is  one  which  affects 

Buisaiice. 

equally  the  rights  of  an  entire  community  or  neigh- 
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borhood,  although  the  extent  of  the  damage  may  be 
unequal. 


V    '  NoTB. — See  note  to  preceding  section. 
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3481.  Every  nuisance  not  included  in  the  defini-  Private 

,        ,         ,  nuiaance. 

tion  of  the  last  section  is  private. 

Note. — See  Sec.  3479,  and  note. 

3482.  Nothinff  which  is  done  or  maintained  under  whatisnot 

o  deemed  a 

the  express  authority  of  a  statute  can  be  deemed  a  n»i«»n««' 
nuisance. 

Note.— Harris  vs.  Thompson,  9  Barb.,  p.  350;  Plant 
vs.  Long  Island  R.  R.  C,  10  id.,  p.  25;  Leigh  vs.  West- 
ervelt,  is  Duer,  p.  618;  Williams  vs.  N.  Y.  Central  R. 
R.  Co.,  18  Barb.,  p.  222;  compare  Renwickvs.  Morris, 
7  Hill,  p.  575;  Clark  vs.  Mayor,  etc.,  of  Syracuse,  13 
Barb.,  p.  32.  A  municipal  corporation  may  commit 
a  nuisance. — 2  Hilliard  on  Torts,  p.  405.  Particular 
instances  are  enumerated  in  the  following  cases:  Del- 
monico  vs.  New  York,  1  Sandf.,  p.  222;  Brower  vs. 
New  York,  30  Barb.,  p.  254;  Stein  vs.  Burden,  24  Ala., 
p.  130;  Akron  vs.  McComb,  18  Ohio,  p.  229;  Howell 
vs.  Buffalo,  15  N.  Y.,  p.  512;  Ross  vs.  Madison,  1 
Cart.,  p.  281;  Dayton  vs.  Pease,  4  Ohio  (N.  S.),  p.  80; 
Stone  vs.  Augusta,  46  Me.,  p.  227;  Conrad  vs.  Trustees, 
etc.,  16  N.  Y.  (2  Smith),  p.  158;  Weightman  vs.  Wash- 
ington, 1  Black,  p.  39;  Loyd  vs.  New  York,  1  Seld.,  p. 
369;  Lacour  vs.  New  York,  3  Duer,  p.  406.  On  the  other 
hand,  the  general  rule  is  stated  to  be,  that  an  action 
does  not  lie  against  a  municipal  corporation  for  neg- 
lect of  duty  imposed  by  a  general  law  ani  not  by  its 
charter,  unless  authorized  by  statute,  etc. — See  2 
Hilliard  on  Torts,  p.  406,  Sec.  2a,  text  and  notes  with 
cases;  see,  also,  1  Hilliard  on  Torts,  pp.  550-52,  Sees. 
4-4a.  **  The  principle  ic  laid  down,  that  if  one  carry 
on  a  lawful  business  in  such  a  manner  as  to  prove  a 
nuisance  to  his  neighbor,  he  is  answerable  for  the  dam- 
ages.— Fish  vs.  Dodge,  4  Denio,  p.  311.  But  it  is  also 
said,  that  which  is  authorized  by  an  Act  of  the  Legis* 
lature  cannot  be  a  nuisance." — Per  Hand,  J.,  Trustees, 
etc.  vs.  Utica,  etc.,  6  Barb.,  p.  313;  Stoughton  vs. 
State,  5  Wis.,  p.  291;  Hatch  vs.  Vermont,  etc.,  2 
Wms.,  p.  142;  see  Com  vs.  Reed,  34  Penn.,  p.  275; 
Samuel  vs.  Mayor,  etc.,  3  Sneed,  p.  298;  People  vs. 
Law,  34  Barb.,  p.  494;  Call  vs.  Allen,  1  Allen,  p.  137; 
Butler  vs.  State,  6  Ind.,  p.  165;  and  other  notes  there 
to  be  found. 

8483.    Every  successive   owner  of  property  who 
neglects  to  abate  a  continuing  nuisance  upon,  or  in  the 

61 — ^vol.  ii. 
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Sucoewire    use  of,  sucli  property,  created  by  a  former  owner,  is 

OWIlGfS*  1  •     ^ 

liable  therefor  in  the  same  manner  as  the  one  who 
first  created  it. 

Note. — 1  Hilliard,  p.  572,  Sec.  15a,  it  is  said: 
**  One  who  demises  premises  for  carryin/?  on  a 
bufiness  nccesFarily  injurious  to  adjacent  proprie- 
tors is  liable  as  the  author  of  the  nuisance." — Fish 
vs.  Dodge,  4  Denio,  p.  311;  Brady  vs.  Weeks,  3 
Barb.,  p.  157.  Writ  of  nuisance  held  in  New  York 
to  be  obsolete. — Kurtz  vs.  McNeal,  1  Denio,  p. 
430.  The  action  must  be  brought  against  the 
party  erecting  the  nui.sance,  or,  if  he  has  transfer- 
red the  land  to  another,  then  against  both  these 
partie?.  An  action  again&t  the  alienor  alone  for  keep- 
ing up  and  continuing  a  nuisance  erected  by  his 
grantor  was  unknown  to  the  common  law. — Brown  vs. 
Woodworth,  5  Barb.,  p.  550,  and  note  (a),  p.  572;  1 
Hilliard  on  Tort«.  In  this  respect,  however,  the  text 
changes  the  common  law  rule.  It  is  sufficient  to  show 
the  nuisance  was  cauj^ed  by  authority  of  the  defendant, 
or  that,  having  acquired  the  title  to  the  land  after  the 
nuisance  was  erected,  he  has  continued  it. — 2  Greenleaf 
Evidence,  p.  526,  See.  472;  (2)  Pennruddock's  Case,  5 
Co.,  p.  100;  Davenport  vs.  Lamson,  21  Pick.,  p.  72.  So, 
if  the  injury  is  caused  by  a  wall  erected  partly  on  de- 
^  fendant's  land,  ca.se  lies  for  the  nuisance,  though  the 
wall  is  erected  partly  on  plain tiflTs  land,  by  an  act  of 
trespass.— Wells  vs.  Ody,  1  M.  &  W.,  p.  452;  Winter 
vs.  Charter,  3  Y.  &  J.,  p.  308.  See  cases  in  point: 
Brown  vs.  Cayuga  and  Susquehanna  R.  R.  Co.,  12  N. 
Y.,  p.  486;  compare  Terry  vs.  Mayor,  etc.,  of  N.  Y., 
8  Bosw.,  p.  504. 

Abatement      3484.     The  abatement  of  a  nuisance  does  not  pre- 

doo8  not 

preclude     judicc  the  right  of  any  pereon  to  recover  damages  for 
its  past  existence. 

Note. — An  action  on  the  case  for  a  nuisance  is  not 
barred  or  abated  by  a  subsequent  abatement  of  the 
nuisance  by  the  plaintiff. — 1  Hilliard  on  Torts,  p.  576, 
Sec.  18;  Call  vs.  Buttrick,  4  Cush.,  p.  345.  If,  in 
action  for  nuisance,  it  is  laid  as  continuing  after  it  has 
been  abated,  yet  the  plaintiff  shall  recover  damages  for 
the  injury  he  sustained  before  the  abatement. — Ken- 
drick  vs.  Bartland,  2  Mod.,  p.  253.  Sec.  18a,  Hilliard, 
ante,  gives  instances  of  abatement  of  private  nuisances 
without  notice,  etc. — Pierce  vs.  Dart,  7  Cow.,  p.  609. 
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TITLE  II. 

PUBLIC  NUISANCES. 

Section  8490.  Lapse  of  time  does  not  legalize. 

3491.  Abatement. 

3492.  When  notice  is  required. 

3493.  Remedies  for  public  nuisance. 

3494.  Action. 

3495.  How  abated. 

3490.    No  lapse    of  time  can  legalize  a  public  Lapse  of 

^  .  timedoM 

nuisance,  amounting  to  ah  actual  obstruction  of  public  not  iogaiu« 
right. 

Note.— Mills  vs.  HaU,  9  Wend.,  p.  315;  Renwick 
vs.  Morris,  7  Hill,  p.  376;  3  id.,  p.  621;  Digert  vs. 
Schenck,  23  Wend.,  p.  446;  People  vs.  Cunningham, 
1  Den.,  p.  524;  Peckham  vs.  Henderson,  27  Barb.,  p. 
207;  see,  also,  1  Hilliard  on  Torts,  p.  579,  Sec.  19.  "  It 
has  been  questioned  whether  any  length  of  time  will 
enable  a  party  to  prescribe  for  a  nuisance.**  In  Lewis 
vs.  Stein,  16  Ala.,  p.  214,  it  was  held  that  "  no  grant, 
license,  or  authority  to  erect  or  continue  a  nuisance, 
can  be  presumed  from  length  of  time  in  opposition  to 
repeated  intermediate  expressions  of  the  legislative  will 
prohibiting  its  erection."  There  is  a  distinction  be- 
tween an  action  and  an  indictment  in  this  respect. — 1 
Russ.  (by  Grea),  p.  320.  Though  twenty  years  may 
bind  the  right  of  an  individual,  the  public  are  not  thus 
barred.— Well  vs.  Honiby,  7  E.,  p.  199.  Even  though 
such  uses  be  an  ancient  custom  c^  a  town,  as  to  place  a 
woodstack  in  the  street  before  a  house,  leaving  sufficient 
room  for  passengers. — Fowler  vs.  Sanders,  Cro.  Jac,  p. 
446;  Delaware,  etc.  vs.  Wright,  1  New  Jersey,  p.  469; 
EUiotson  vs.  Feltham,  2  Bing.  N.  R.,  p.  134.  So  a 
soap  factory  in  a  compact  part  of  a  city,  where  it  had 
been  carried  on  for  a  long  period,  was  held  to  be  a 
nuisance,  and  restrained  by  injunction,  upon  the  ground 
that  such  trade,  though  long  established,  must  give 
way  and  recede  with  the  advance  of  the  population. — 
Howard  vs.  Lee,  3  Sandf.,  p.  281. 

3401.    The  remedies  against  a  public  nuisance  are:  Abatement 

1.  Indictment; 

2.  A  civil  action;  or, 

3.  Abatement. 
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3402.    The  remedy  by  indictment  is  regulated  by 


When 

notice  is 

required.       the  PeNAL  CoDB. 


Remedies 
for  public 
nuisance. 


Action. 


How 
•bated. 


Note.— See  Penal  Code  California,  Sees.  370  to  374, 
inclusive. 

8493.  A  private  person  may  maintain  an  action 
for  a  public  nuisance,  if  it  is  specially  injurious  to 
himself,  but  not  otherwise. 

Note. — When  injurious  to  himself  (Pierce  vs.  Dart, 
7  Cow.,  p.  609),  but  not  otherwise. — Davis  vs.  Mayor, 
etc.,  of  N.  Y.,  14  N.  Y.,  p.  506*;  Dougherty  vs.  Bunt- 
ing,  1  Sandf.,  p.  1;  Myers  vs.  Malcolm,  6  Hill,  p.  292; 
see  Lansing  vs.  Smith,  8  Cow.,  p.  146;  4  "Wend.^.  9; 
First  Baptist  Church  vs.  Schenectady  and  Troy  B.  R. 
Co.,  6  Barb.,  p.  79;  same  vs.  Utica  and  Schenectady 
B.  B.  Co.,  6  id.,  p.  818;  Pierce  vs.  Dart,  7  Cow.,  p. 
609;  see,  also.  Sees,  (ante  of  this  Part)  8479  and  note, 
^  8483  and  note,  8484  and  note. 

3494.  A  public  nuisance  may  be  abated  by  any 
public  body  or  officer  authorized  thereto  by  law. 

Note. — Thus  a  municipal  corporation  may  abate  a 
nuisance  within  its  territorial  limits  (Hart  vs.  Mayor, 
etc.,  of  Albany,  9  Wend.,  p.  671);  and  Boards  of 
Health  have  a  similar  authority  in  certain  cases. — Beed 
vs.  People,  1  Park.  Cr.,p.481.  The  powers  of  various 
bodies  and  officers  to  act  in  the  abatement  of  nuisances 
are,  however,  to  be  sought  in  the  statutes  conferring 
them;  they  are  not  properly  within  the  scope  of  the 
Civil^Code. 

3495.  Any  person  may  abate  a  public  nuisance 
which  is  specially  injurious  to  him  by  removing,  or,  if 
necessary,  destroying  the  thing  which  constitutes  the 
same,  without  committing  a  breach  of  the  peace,  or 
doing  unnecessary  injury. 

Note. — Any  one  may  abate  public  nuisance.— 2 
Bouv.  Inst.,  p.  575;  Hart  vs.  Mayor,  etc.,  of  Albany, 
9  Wend.,  p.  571;  3  Paige,  p.  250;  Wetmore  vs.  Tracy, 
14  Wend.,  p.  250;  Brown  vs.  Perkins,  12  Law  Bep. 
(N.  S.),  p.  98. 
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TITLE    III. 

PRIVATE    NUISANCES. 

Section  3501.  Beraedies  for  private  nuisance. 
3502.  Abatenient,  when  allowed. 
3603.  When  notice  is  required. 

3501.  The  remedies  against  a  private  nuisance  Remedies 

^  ^  forpnvate 

o  ro  •  DaiBanoe. 

1.  A  civil  action;  or, 

2.  Abatement. 

3502.  A  person  injured  by  a  private  nuisance  may  Abate- 

•*■  mentiWhen 

abate  it  by  removing,  or,  if  necessary,  destroying  the  allowed, 
thing  which  constitutes  the  nuisance,  without  commit- 
ting a  breach  of  the  peace,  or  doing  unnecessary  injury. 

Note.— 1  Hilliard  on  Torts,  p.  577,  Sec.  18a;  Gunter 
vs.  Geary,  1  Cal.,  p.  462. 

3503.  Where  a  private  nuisance  results  from  a  when 

notice  if 

mere  omission  of  the  wrongdoer,  and  cannot  be  abated  required, 
without  entering  upon  his  land,  reasonable  notice  must 
be  given  to  him  before  entering  to  abate  it. 

Note. — When  must  enter  upon  lands  to  abate,  as  in 
the  case  of  overhanging  branches. — See  Aiken  vs.  Bene- 
dict, 39  Barb.,  p.  400.  Reasonable  notice  to  owner  to 
abate  must  be  first  given. — See  3  Sharsw.  Blackst.,  p. 
5,  and  Note  5. 


PART  IV. 


MAXIMS  OF  JURISPRUDENCE. 

3609.  The  maxims  of  jurisprudence  hereinafter 
set  forth  are  intended  not  to  qualify  any  of  the  fore- 
going provisions  of  this  Code,  but  to  aid  in  their  just 
application. 

Note. — The  maxims  given  in  the  text  are  not  meant 
to  be  mere  translations  of  the  Latin  originals  men- 
tioned in  the  notes;  but  such  an  explanation  of  them 
as  is  supposed  to  be  most  just  and  consonant  with  our 
legal  system.  It  will  be  observed  that  those  maxims 
only  are  presented  which  have  a  general  application. 
Such  maxims  as  "caveat  emptor,"  "qui  facit^per 
alium,"  etc.,  which  apply  to  sales  and  agency,  more 
particularly,  and  others  of  a  like  character,  are  omit- 
ted. In  respect  to  such  it  is  thought  better  to  state  the 
proper  rules  completely  in  the  Chapter  of  the  Code 
relating  to  the  particular  topic,  than  to  refer  to  this 
Part  for  any  additional  principles. 

3610.  When  the  reason  of  a  rule  ceases,  so  should 
the  rule  itself. 

Note. — "  Oessante  ratione  legis  cessat  ipsa  Zer." — 
Co.  Litt.,  706/  Branches  Maxims,  p.  68;  Richards  vs. 
Heather,  1  B.  &  Aid.,  p.  33.  The  rule  of  the  English 
law  that  a  legacy  from  a  parent  to  a  child  is  presumed 
to  be  satisfied  by  a  subsequent  gift  from  the  parent, 
sa3'3  Judge  Duer,  is  one  which  sprang  from,  and  was 
sustained  by  the  peculiar  policy  of  the  English  law  of 
real  property  and  succession,  and  is  plainly  inconsistent 
with  the  spirit  of  the  Amencan  law  upon  those  sub- 
jects. "  The  reasons  of  the  doctrine  with  us  have  ceased 
to  exist,  and  if  there  is  any  truth  or  obligatory  force  in 
the  maxim,  cessante  ratiorie  cessat  ipsa  lex^  the  doc- 
trine has  perished  with  them." — Langdon  vs.  Astor's 
Kxec'rs,  3  Duer,  p.  557.    Again,  the  rule  that  the  opin- 
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ion  of  witnesses  is  not  admissible,  is  ''based  upon  the 
presumption  that  the  tribunal  before  which  the  evidence 
is  given  is  as  capable  of  forming  a  judgment  on  the 
facts  as  the  witness.  When  circumstances  rebut  this 
presumption,  the  rule  itself  naturally  ceases.  Ce^ante 
ratione^  etc.  Hence  it  is  that  on  questions  of  science, 
skill,  trade,  or  others  of  the  like  kind,  persons  of  skill, 
or  experts,  are  permitted  to  give  their  opinions." — ^De- 
witt  vs.  Barley,  9  K.  Y.,  p.  375.  The  practice  of  grant- 
ing injunctions  to  stay  legal  proceedings  was  founded 
upon  the  inability  of  the  Courts  of  law  to  do  full  justice. 
The  union  of  law  and  equity,  under  the  Code  of  Civil 
Procedure,  has  removed  the  ground  of  the  rule,  and 
such  injunctions  are  not  now  to  be  allowed. — Grant  vs. 
Quick,  5  Sandf.,  p.  612.  For  further  illustrations,  see 
Parks  vs.  Jackson,  11  Wend.,  pp.  442,  456;  Van  Rens- 
selaer vs.  Smith,  27  Barb.,  pp.  104, 148;  Berley  vs.  Kam- 
pacher,  5  Duer,  pp.  183,  186;  Tate  vs.  Jordan,  3  Abb. 
Pr.,  pp.  392,  394.  See,  also,  as  to  application  of  the 
maxim  J  Pickett  vs.  Johnson,  8  Cal.,  p.  34;  Bagley  vs. 
Eaton,  10  id.,  p.  143;  Babcock  vs.  Middleton,  20  Cal., 
p.  653;  Connolly  vs.  Goodwin,  et  al.,  5  Cal.,  p.  221; 
Crandall  vs.  Woods,  8  Cal.,  p.  143;  Boswell  vs.  Laird, 
8  id.,  p.  476;  Boggs  vs.  Merced  Mining  Co.,  14  id.,  p. 
840. 

3511.     Where  the  reason  is  the  same,  the  rule 
should  be  the  same. 

Note. — **  Vbi  eadem.  ratio  ibi  idem  jus,^^ — Co.  Litt., 
10a;  Branch's  Max.,  p.  64.  Thus  it  was  long  the 
settled  rule  respecting  a  writing  under  seal,  that  a 
material  alteration  of  it  by  the  obligee  rendered  the 
instrument  void. — Pigot's  Case,  11  Co.  Rep.,  p.  27; 
Davidson  v?.  Cooper,  11  M.  &  W.,  p.  799.  The 
obvious  reason  of  the  rule  existed  as  well  in  the  case  of 
an  instrument  not  sealed,  and  the  rule  was  therefore 
applied  to  bills  of  exchange  and  promissory  notes 
(Master  vs.  Miller,  4  T.  R.,  p.  320;  2  H.  Bl.,  p.  140), 
and  other  mercantile  contract*,  not  negotiable. — PoweU 

I 

vs.  Divett,  13  East.,  p.  29;  Davidson  vs.  Cooper,  11  M. 
&  W.,  p.  778.  So  in  Hood  vs.  Manhattan  Fire  Ins. 
Co.,  11  N.  Y.,  pp.  532,  543,  the  law  of  fixtures  was 
referred  to,  upon  the  btrength  of  this  maxim,  for  the 
purpose  of  determining  whether  certain  timber  intended 
to  form  part  of  a  vessel  was  covered  by  an  insurance 
upon  the  vessel.  See,  also,  Graves  vs.  Bcrdan,  26  N. 
Y.,  pp.  498-500. 
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3512.  One  must  not  change  his  purpose  to  the 
injury  of  another. 

Note. — ^^Nemo  potest  mutare  consilium  suum  in 
alterius  injuriamJ'^ — Dig.»  pp.  50,  17,  75.  The  spirit 
and  application  of  this  maxim  ar6  examined  by  Chan- 
cellor Kent,  in  Dash  vs.  Van  Kleeck,  7  Johns.,  p.  54, 
with  special  reference  to  retroactive  statutes.  In  Bonati 
ve.  Welsch,  24  N.  Y.,  pp.  157-162,  it  was  held,  partly 
upon  the  authority  of  this  maxim,  that  a  husband's 
change  of  domicile  did  not  affect  the  rights  of  property 
which  his  wife  acquired  at  her  marriage  by  the  law  of 
the  place  where  they  were  married. 

3513.  Any  one  may  waive  the  advantage  of  a  law 
intended  solely  for  his  benefit.  But  a  law  established 
for  a  public  reason  cannot  be  contravened  by  a  private 
agreement. 

Note. — *''Quilibet  potest  renunciare  Juri  pro  <c  iti- 
troducto.^^ — Branch's  Max.,  p.  309.  Compare  "  modus 
et  conventio  Vincent  legem."  Upon  this  principle,  one 
may  omit  to  plead  his  infancy  or  other  disability,  or  the 
Statute  of  Limitations,  or  time  of  prescription,  in 
avoidance  of  his  obligations,  or  may  waive  notice  of 
the  dishonor  by  a  prior  party  of  a  bill  or  note. — Conk- 
ling  vs.  King,  10  N.  Y.,  p.  446;  and  see  Buck  vs.  Burk, 
18  N.  Y.,  p.  341.  One  may  also,  upon  the  same  prin- 
ciple, waive  a  statutory  right  (Tombs  vs.  Rochester  and 
S.  R.  R.  Co.,  5  Barb.,  p.  83;  Buel  vs.  Trustees,  etc.,  3 
N.  Y.,  p.  197),  or  a  constitutional  provision  made  for 
his  benefit,  as,  for  example,  the  right  of  trial  by  jury.— 
Lee  vs.  Tillotson,  24  Wend.,  p.  337;  People  vs.  Mur- 
ray, 5  Hill,  p.  468;  Baker  vs.  Braman,  6  id.,  p.  48;  and 
see  People  vs.  Van  Rensselaer,  9  N.  Y.,  p.  333;  People 
vs.  Rathbun,  21  Wend.,  p.  542;  Atkins  vs.  Kinman,  20 
Wend.,  pp.  241-248;  United  States  vs.  Wyngall,  5  id., 
pp.  16-20;  Stephens  vs.  People,  19  N.  Y.,  p.  549; 
Wells  vs.  N.  Y.  Central  R.  R.  Co.,  24  N.  Y.,  pp.  181, 
194;  Allen  vs.  Jaquish,  21  Wend.,  pp.  628-631;  Baker 
vs.  Hoag,  7  Barb.,  pp.  113-117;  Allen  vs.  Merchants' 
Bank,  22  Wend.,  pp.  215, 233.  ^*PrivcUorum  conventio 
juri  publico  non derogat." — ^ig**  PP«  50, 17, 45.  "Ji« 
publicum  privatorum  pactus  mutari  non  potest." — 
Papinian.  Though  individuals  may  generally  waive 
provisions  which  the  law  prescribes  for  their  advantage 
or  protection,  yet  their  private  compacts  cannot  be  per- 
mitted either  to  render  that  just  or  sufficient  between 

62— vol.  ii. 


490  Civil  Codk. 

themselves  which  the  law  declares  essentially  unjust  or 
insufficient;  or  to  injure  the  legal  rights  of  others,  or  to 
impair  the  integrity  of  a  rule,  the  strict  maintenance  of 
which  is  necessary  to  the  common  welfare.  The  prin- 
ciple of  this  maxim  has  forbidden,  in  our  law,  marriage 
brocage  bonds ;  undue  restraint  of  trade  (see  Sec.  833)  or 
of  marriage  (see  Sec.  836);  a  seaman's  insurance  of  his 
wages;  an  agreement  to  waive  a  claim  arising  from  the 
fraud  of  one  of  two  contracting  parties  (see  Sec.  828); 
a  mortgagor's  covenant  with  a  mortgagee  not  to  enforce 
his  equitable  right  of  redemption;  an  agreement  to 
waive  the  benefit  of  the  exemption  laws,  etc. — See 
Kneetle  vs.  Newcomb,  22  N.  Y.,'p.  249;  Mann  vs. 
Herkimer  County  Ins.  Co.,  4  Hill,  p.  192.  So,  in  a 
capital  case,  a  prisoner  cannot  waive  trial  by  a  jury  of 
twelve  men. — Cancemi  vs.  People,  18  N.  Y.,  p.  128;  7 
Abb.  Pr.,  p.  271. 

^  3514.     One  must  so  use  his  own  rights  as  not  to 
infringe  upon  the  rights  of  another. 

Note.— **/8¥c  utere  tuotU  aliemim  nan  loedas.** — ^9 
Co.  Rep.,  p.  59;  Branch's  Max.,  p.  160;  see,  also,  Plait 
vs.  Johnson,  15  Johns.,  pp.  213, 215;  Baptist  Church  of 
Schenectady  vs.  Schenectady  and  Troy  R.  R.  Co.,  5 
Barb.,  p.  83;  Lasala  vs.  Holbrook,  4  Paige,  p.  71;  Van 
Hoesen  vs.  Coventry,  10  Barb.,  p.  521;  Ellis  vs.  Dun- 
can, 21  Barb.,  p.  203;  Ferrand  vs.  Marshall,  21  Barb., 
pp.  420,  422;  Carhart  vs.  Auburn  Gaslight  Co.,  22 
Barb.  pp.  307,  310;  Aikin  vs.  Western  R.  R.  Co.,  20 
N.  Y.,  p.  382;  Rogers  vs.  Parker,  31  Barb.,  p.  454, 
**  The  principle  of  this  maxim  is  a  sound  and  beneficial 
one.  It  implies  what  the  law  asserts,  that  all  men  have 
equal  rights  before  the  law." — Carhart  vs.  Auburn  CJas 
Co.,  22  Barb.,  p.  307.  Though  the  proprietor  of  land 
bordering  upon  a  stream  may  use  the  water  for  his  own. 
purposes,  he  may  not  in  any  way  infringe  upon  the 
rights  of  those  above  him,  as,  for  example,  by  checking 
the  flow  of  the  stream;  nor  the  rights  of  those  below 
him  by  diminishing  the  volume  or  injuring  the  quality 
of  the  water.  The  maxim  is  very  frequently  invoked 
and  applied  in  cases  of  nuisance;  for  though  a  man 
may  generally  use  his  own  land  as  he  pleases,  he  may 
not  erect  upon  it  a  nuisance  to  the  annoyance  of  his 
neighbor.— Hay  vs.  Cohoes  Co.,  2  N.  Y.,  p.  161 ;  Brown 
vs.  Cayuga  and  S.  R.  Co.,  12  N.  Y.,  p.  494.  **  Acts 
may  be  harmless  in  themselves  so  long  as  they  injure 
no  one;  but  the  consequences  of  acts  often  give  charac- 
ter to  the  acts  themselves." — Van  Pelt  vs.  McGraw,  4 
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N.  Y.,  p.  43.  The  rule  is  not,  however,  to  be  applied 
without  limitation.  It  extends  to  all  damages  for 
which  the  law  gives  redress,  but  no  further.  If  ap- 
plied literally,  it  would  deprive  us,  to  a  great  extent, 
of  the  legitimate  use  of  our  property,  and  impair,  if 
not  destroy,  its  value. — Hentz  vs.  Long  Island  R.  B. 
Co.,  13  Barb.,  p.  658;  Pixley  vs.  Clarke,  2  Barb.,  p. 
272.  In  general  a  man  may  use  his  property  as  he 
pleases  for  all  purposes  to  which  such  property  is 
usually  applied,  without  being  answerable  for  con- 
sequences, if  he  exercises  proper  care  and  skill  to 
prevent  any  unnecessary  injury  to  others. — Fisher  vs. 
Clark,  41  Barb.,  p.  329.  Ko  one  is  liable  in  damages 
for  the  reasonable  exercise  of  a  right,  when  it  is  accom- 
panied by  a  cautious  regard  for  the  rights  of  others,  if 
the  act  is  not  done  maliciously,  and  when  there  is  no 
just  ground  for  the  charge  of  negligence,  or  unskillful- 
ness. — Panton  vs.  Holland,  17  Johns.,  p.  92;  see,  also, 
application  of  maxim  in  Tenny  vs.  Miners'  Ditch  Co., 
7  Cal.,  p.  337;  Boswell  vs.  Laird,  8  id.,  p.  476;  Gerke 
vs.  Cal.  Steam  Nav.  Co.,  9  id.,  p.  264;  Harvey  vs. 
Chilton,  11  id.,  p.  116;  Logan  vs.  Driscoll,  19  id.,  p. 
626;  Phoenix  W.  Co.  vs.  Fletcher,  23  id.,  p.  483;  Hill 
vs.  Smith,  27  id.,  p.  482;  Carpentier  vs.  "Webster,  27 
id.,  p.  634;  Ferria  vs.  Knipe,  28  id.,  p.  344;  Fanjoy  vs. 
Scales,  29  id.,  p.  244;  Gibson  vs.  Perchta,  23  id.,  p. 
316;  Richardson  vs.  Kier,  34  id.,  p.  73;  Nev.  Water 
Co.  vs.  Powell,  34  id.,  p.  121. 

3515.    He  who  consents  to  an  act  is  not  wronged 
by  it. 

Note. — "  Volenti  non  fit  irywria."— Bracton,  fol.  18; 
Branch's  Max.,  p.  127;  Hartfield  vs.  Roper,  21  Wend., 
p.  620;  Corwin  vs.  N.  Y.  and  R.  R.  Co.,  13  N.  Y.,  p. 
49;  Lyons  vs.  Tallmadge,  1  Johns.  Ch.,  p.  187;  Palmer 
vs.  Lord,  6  Johns.  Ch.,  p.  101;  Lemmon  vs.  People, 
20  N.  Y.,  p.  628.  '' NvUia  ivjuria  ent  quae  in 
volentem  fiat"—D\g.j  pp.  47,  10,  1,  6.  See  appli- 
cation in  California  decisions,  McMillan  vs.  Yisher, 
14  Cal.,  p.  240;  Brown  vs.  Ayres,  33  id.,  p.  629. 
A  husband  who  connives  at  the  adultery  of  his 
wife  has  no  right  to  a  divorce  on  the  ground  of  her 
infidelity. — Forster  vs.  Forster,  1  Hagg.  Con.,  p.  144. 
A  father  who  connives  at  his  daughter's  seduction  can- 
not recover  damages  therefor. — Scagar  vs.  Sligerland, 
2  Caines,  p.  219.  One  who  consents  to  the  stowage  of 
his  goods  upon  the  deck  of  a  ship  can  maintain  no 
action  for  a  wrongful  stowage  of  them. — Grould  vs.  Oli- 
ver, 2  Scott  N.  R.,  p.  267.    One  who  voluntary  pays  a 
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just  debt  contracted  during  his  infancy,  or  barred  by 
the  Statute  of  Limitations,  has  no  right  to  repayment  of 
the  money.— See  Bates  vs.  N.  Y.  Ins.  Co.,  3  Johns. 
Cas.,  p.  240.  This  rule  is  only  applied  where  the  party 
had  freedom  in  exercising  his  will. — Harmony  vs.  Bing- 
ham, 12  N.  Y.,  p.  109;  see,  also,  Moulton  vs.  Bennett, 
18  Wend.,  p.  588. 

8516.     Acquiescence  in  error  takes  away  the  right 
of  objecting  to  it. 

Note. — **  Ckmsenstis  tollit  errorum"  is  a  maxim  of 
the  common  law  and  the  dictate  of  common  sense. — 
Rogers  vs.  Cruger,  7  Johns.,  p.  611.  Upon  the  princi- 
ple of  this  maxim  rests  an  important  branch  of  the 
doctrine  of  waiver.  An  irregularity  in  the  service  of  a 
paper  in  a  cause  is  generally  waived  by  retaining  and 
acting  upon  it. — Georgia  Lumber  Co.  vs.  Strong,  3 
How.  Pr.,  p.  246.  A  voluntary  and  general  appearance 
in  an  action  is  a  waiver  of  all  defects  in  the  summons 
or  other  process. — Webb  vs.  Mott,  6  How.  Pr.,  p.  440; 
and  Yates  vs.  Bussell,  17  Johns.,  p.  461;  see  further 
illustrations  of  the  rule  in  Watkins  vs.  Weaver,  10 
Johns.,  pp.  107,  108;  Farrington  vs.  Hamblin,  12 
Wend.,  pp.  212,  213. 

3617.  No  one  can  take  advantage  of  his  own 
wrong. 

Note. — ^^Nullua  commodum  caperepotest  deinjuria 
suiaprqpria."  See  application  in  California  decision8«^ 
McMillan  vs.  Richards,  9  Cal.,  p.  391;  Carpentier  vs. 
.  Williamson,  25  id.,  p.  158.  This  is  a  rule  of  such  bind- 
ing force  as  to  be  held  obligatory  against  the  wrongs- 
doer,  even  as  between  himself  and  one  cognizant  or 
participant  of  the  wrong.  If  one,  for  the  purpose  of 
defrauding  his  creditors,  conveys  his  property  to  an- 
other, he  cannot  set  up  the  fraud  to  avoid  the  deed  as 
between  himself  and  his  accomplice. — Jackson  vs. 
Gamsey,  16  Johns.,  p.  189;  Safford  vs.  Wyckoff,4  Hill, 
p.  457;  see  Moore  vs.  Livingston,  28  Barb.,  p.  543;  14 
How.  Pr.,  p.  11;  Ford  vs.  Harrington,  16  N.  Y.,  p. 
285.  So  when  performance  of  a  condition  is  rendered 
impossible  by  the  act  of  the  obligee  the  obligor  incurs 
no  penalty. — Com.  Dig.,  Condition,  D.  1,  see  Sec.  727. 

3518.  He  who  has  fi'audulently  dispossessed  him- 
self of  a  thing  may  be  treated  as  if  he  still  had  pos- 
session. 
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Note. — **Quidolo  de^ierit  possidercy  pro possidente 
damnatur,*^  On  this  principle  an  action  for  the  pos- 
session of  specific  chattels  may  be  maintained  against 
a  defendant  who  wrongfully  parted  with  their  posses- 
sion before  the  action  was  brought. — Nichols  vs. 
Michael,  23  N.  Y.,  p.  267. 

3519.  He  who  can  and  does  not  forbid  that  which 
IB  done  on  his  behalf,  is  deemed  to  have  bidden  it. 

Note. — ** Semper  qui  non  prohibet  pro  ae  intervenire 
maridare  creditur,** 

3520.  No  one  should  suflPer  by  the  act  of  another. 

Note. — **i2c5  inter  alios  acta  cUteri  nocere  non 
debet y — See  Gelston  vs.  Hoyt,  13  Johns.,  pp.  361,  381; 
Sweet  vs.  Barney,  23  N.  Y.,  pp.  335, 341;  Langdon  vs. 
Astor,  16  N.  Y.,  pp.  9,  31.  The  principle  of  this  per- 
haps most  important  and  useful  of  the  maxims  relating 
to  the  law  of  evidence  forbids  in  general  (for  necessity 
has  introduced  some  exceptions  to  the  rule)  that  any 
one  shall  be  bound  by  acts  or  conduct  of  others  to 
which,  neither  in  fhct  nor  in  law,  he  was  party  or  privy. 
It  is  illustrated  by  the  rules  respecting  declarations  and 
private  memoranda  of  third  persons,  and  respecting 
the  effect  of  judgments  to  which  one  is  altogether  a 
stranger. — Broom's  Maxims,  p.  432. 

3521.  He  who  takes  the  benefit  must  bear  the 
harden. 

Note. — ''^Qui  sentit  eommodum^  sentire  debet  et 
cmu4." — Paine  vs.  Bonney,  6  Abb.  Pr.,  p.  106;  Frost  vs. 
Saratoga  Ins.  Co.,  5  Denio,  p.  158;  Bartlett  vs.  Crozier, 
17  Johns.,  p.  453;  Hendricks  vs.  Judah,  2  Gaines, 
pp.  25,  28;  United  Ins.  Co.  vs.  Bobinson,  id.,  pp.  280, 
288;  Matter  of  Mayor,  etc.,  of  New  York,  11  Johns., 
p.  771.  One  who  takes  an  estate  in  land  and  enjoys  the 
benefits  resulting  from  his  title,  must  bear  the  burdens 
of  the  incumbrances  upon  the  land  and  of  the  cove- 
nants that  run  with  it. — Denman  vs.  Prince,  40  Barb., 
p.  213;  Verplanck  vs.  Wright,  23  "Wend.,  p.  506; 
Priestly  vs.  Foulds,  2  Scott  N,  R.,  p.  225.  The  right 
of  a  partner  to  share  the  profits  of  the  partnership 
business  is  justly  coupled  with  a  corresponding  liability 
for  its  debts. — See  application  of  maxim;  Holland  vs. 
City  of  San  Francisco,  7  Cal.,  p.  367;  Simpson  vs. 
Eckstein,  22  id.,  p.  585;  People  vs.  McCreary,  84  id., 
p.  457. 
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3522.     One  who  grants  a  thing  is  presumed  to  grant 
also  whatever  is  essential  to  its  use. 

Note. — *  *  Ctiieunque  aliquis  quid  concedit,  concedere 
videiur  et  id  sine  quo  res  ipsa  esse  non  potest," — See 
Stemcker  vs.  Dickinson,  9  Barb.,  p.  518;  Troup  vs. 
Hurlbuti  10  id.,  p.  359;  Esmond  vs.  Chew,  15  Cal.,  p. 
141;  People  vs.  Hicks,  15  Barb.,  p.  160;  Seymour  vs. 
Canandaigua,  etc.,  R.  R.  Co.,  25  id.,  p.  310.  The  grant 
of  a  piece  of  land,  surrounded  by  other  land  of  the 
grantor,  grants  also  by  implication  the  right  of  a  con- 
venient way  over  such  other  land.  The  grant  of  a  cor- 
porate franchise  implies  a  grant  to  make  by-laws,  and 
to  exercise  all  other  powers  which  are  necessary  for 
effectuating  the  object  of  the  charter. 

8528.    For  every  wrong  there  is  a  remedy. 

Note. — "  Vbi  ;m5,  ibi  remedium." — Johnstone  vs. 
Sutton,  1  T.  R.,  p.  312;  Roberts  vs.  Landecker,  9  Cal., 
p.  263;  Phoenix  Wa.  Co.  vs.  Fletcher,  23  id.,  p.  483; 
Hill  vs.  Smith,  27  id.,  p.  483.  Every  wrongful  inva- 
sion of  a  right  imports  injury  and  damage,  though 
there  be  no  pecuniary  loss,  and  entitles  the  person 
injured  to  redress. — Ashby  vs.  White,  2  Ld.  Rajnoa.,  p. 
953;  and  see  Green  vs.  Hudson  River  R.  R.  Co.,  28 
Barb.,  pp.  9,  10.  By  reference  to  this  principle  an 
action  for  slander  to  title  of  personal  property  has 
recently  been  sustained.  —  Like  vs.  HcKinstry,  41 
Barb.,  p.  186. 

8524.    Between  those  who  are  equally  in  the  right, 
or  equally  in  the  wrong,  the  law  does  not  interpose. 

Note. — "  In  cequali  jure  tnelior  est  conditio  possi- 
dentu" — Ontario  Bank  vs.  Worthington,  12  V^end., 
p.  601;  M'Laughlin  vs.  "Waite,  9  Cow.,  p.  674;  Graves 
vs.  Delaplaine,  14  Johns.,  p.  159.-  *'  In  pari  delicto 
potior  est  conditio  de/endentis^^—See  Peck  vs.  Burr, 
10  N.  Y.,  p.  294;  Tracy  vs.  Talmage,  14  N.  Y.,  pp. 
162,  181,  216;  Candee  vs.  Lord,  2  N.  Y.,  pp.  269,  276; 
Meech  vs.  Stoner,  19  N.  Y.,  p.  28;  Bennett  vs.  Ameri- 
can A?l  Union,  5  Sandf.,  p.  631;  Schroeppel  vs.  Com- 
ing, 5  Denio,  p.  241;  Nellis  vs.  Clark,  20  Wend.,  p.  28; 
4  Hill,  p.  436;  Perkins  vs.  Savage,  15  id.,  p.  415;  West- 
•  fall  vs.  Jones,  23  Barb.,  p.  12;  Vischer  vs.  Yates,  11 

Johns.,  p.  26.  In  case  of  illegal  contracts,  says  Story, 
or  in  those  in  which  one  party  has  placed  property  in 
the  hands  of  another  for  illegal  purposes,  as  for  smug- 
gling, if  the  latter  refuses  to  account  for  the  proceeds, 
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and  fraudulently  or  unjustly  withholds  thcnif  the  former 
must  ]5ear  his  loss,  for  m  pari  delicto^  etc. — Eq.  Jur., 
Sees.  61,  298;  Story  on  Ag.,  Sec.  198.  So  when  there 
is  equal  equity,  the  defendant  has  as  strong  a  claim  to 
the  protection  of  a  Court  of  equity  for  his  title  as  the 
plaintiff  has  to  its  assistance  in  order  to  assert  his  title, 
and  the  Coui*t  will  not  interpose  on  either  side.  But 
where  there  is  a  great  preponderance  of  wrong  upon 
one  side,  as  in  case  o(  usury,  or  where  one  party  vio- 
lates a  confidence  as  well  as  a  provision  of  law,  the 
injured  party,  although  not  free  from  blame,  may  have 
redress. — Ford  vs.  Harrington,  16  N.  Y.,  p.  285. 

3525.  Between  rights  otherwise  equal,  the  earliest 
is  preferred. 

Note. — "  Que  prior  est  in  tempore  potior  est  in 
jure." — See  Muir  vs.  Schonck,  3  Hill,  p.  228;  Poillon 
vs.  Martin,  1  Sandf.  Ch.,  p.  578;  "Watson  vs.  Le  Bow, 
6  Barb.,  p.  485;  McClintock  vs.  Bryden  et  al.,  5  Cal., 
p.  101;  Irwin  vs.  Phillips,  et  al.,  6  id.,  p.  147;  Cahoon 
vs.  Levy,  6  id.,  p.  297;  How  vs.  Baker,  6  id.,  p.  493; 
Tenny  vs.  Miners'  Ditch  Co.,  7  id.,  p.  340;  Crandall 
vs.  Woods,  8  id.,  p.  143;  Isaac  vs.  Swift,  10  id.,  p.  72; 
Wolf  vs.  St.  Louis  Ind.  Wa.  Co.,  10  id.,  p.  542;  Es- 
mond vs.  Chew,  15  id.,  p.  140;  Logan  vs.  t)riscoll,  19 
id.,  p.  625;  Phcenix  N.  Co.  vs.  Fletcher,  23  id.,  p.  483; 
Lick  vs.  Madden,  25  id.,  p.  209;  Hill  vs.  Smith,  27  id., 
p.  483;  Weaver  vs.  Toogood,  1  Barb.,  p.  241;  Lynch 
vs.  Ins.  Co.,  18  Wend.,  pp.  253,  256;  Beriy  vs.  Mut. 
Ins.  Co.,  2  Johns.  Ch.,  p.  608;  Truscott  vs.  Xing,  6 
Barb.,  p.  351;  Seymour  vs.  Wilson,  16  Barb.,  p,  299; 
Warner  vs.  Blakeman,  36  Barb.,  p.  520;  Hertell  vs. 
Bogert,  10  Paige,  p.  60;  Embree  vs.  Hanna,  6  Johns., 
p.  103;  Wilkes  vs.  Harper,  2  Barb.  Ch.,  p.  354; 
Cherry  vs.  Monroe,  id.,  p.  618.  This  principle  makes 
the  foundation  of  all  original  titles  to  land  both  by 
private  and  by  public  law;  the  first  occupant  acquires 
the^ first  right.  The  maxim  applies  also  in  cases  of 
mortgages,  attachments,  executions,  and  other  liens 
attachjiig  upon  property,  either  by  the  agreement  of 
parties  or  by  the  operation  of  law. 

3526.  No  man  is  responsible  for  that  which  no 
man  can  control. 

Note. — *^  Actus  Dei/aeit  nemini  injuriamJ** — This 
is  a  maxim  of  the  common  law  with  regard  to  obliga- 
tions crejited  merely  by  operation  of  law;  but  it  has 
not  been  considered  applicable  to  contracts. — Tompkins 


496  Civil  Code. 

VB.  Dudley,  25  N.  Y.,  p.  170;  Harmony  vs.  Bingh&m, 
12  N.  Y.,  p.  99;  Brown  vs.  Royal  Ins.  Co.,  1  El.  &  El., 
p.  853.  The  Commissioners  have  proposed,  however, 
to  extend  this  principle  to  contracts. — See  Sec.  727. 

3627.     The  law  helps  the  vigilant,  before  those 
who  sleep  on  their  rights. 

NoTK. — "  Vigilantibua  non  dormientibus  leges  sub- 
rcwiMn^"— Toole  vs.  Cook,  16  How.  Pr.,  p.  134;  Ellig 
vs.  Naglee,  9  Cal.,  p.  693;  Peabody  vs.  Phelps,  9CaI., 
p.  218;  McMillan  vs.  Richards,  9  id.,  p.  400;  English 
vs.  Supervisors  of  Sacramento  County,  19  id.,  p.  178; 
Pimental  vs.  City  of  San  Francisco,  21  id.,  p.  354; 
Davis  vs.  Davis,  26  id.,  p.  42.  Thus  the  law  may  deny 
relief  to  one  who  has  long  and  negligently  delayed  to 
file  a  billfor  specific  performance. — Milwood  vs.  Earl 
of  Thanet,  5  Ves.,  p.  720;  Alley  vs.  Duehamps,  18 
Yes.,  p.  228.  So  in  the  spirit  of  this  maxim  the  Statute 
of  Limitations  prescribes  definite  periods,  after  the 
expiration  of  which  the  law  will  refuse  its  aid,  however 
clear  may  be  the  right  of  the  party  claiming  it,  or  the 
wrong  of  his  opponent. — See,  for  other  illustrations, 
Smedburgvs.  More,  26  Wend.,  pp.  238,  247;  Hazul 
vs.  Dunham,  1  Hall,  pp.  655,  658;  Bruen  vs.  Hone,  2 
Barb.,  pp.  586,  595;  Taylor  vs.  Fleet,  4  id.,  pp.  95, 103; 
Bench  vs.  Sheldon,  14  id.,  pp.  GQj  71;  Munn  vs.  Wor- 
rall,  16  id.,  pp.  221,  232;  Voorhees  vs.  Seymour,  26  id., 
pp.  569,  583;  Fanning  vs.  Dunham,  5  Johns.  Ch.,  pp. 
122, 145;  Story  Eq.  Jur.,  Sec.  529. 

8528.     The  law  respects  form  less  than  substance. 

Note. — Francis*  Maxims,  No.  13.  On  this  principle 
the  law  grants  relief  to  one  who  has  omitted  to  ,pei^ 
form  an  obligation  at  a  time  specified  by  the  contract, 
when  it  is  evident  that  punctual  performance  was  not 
an  essential  element  of  the  agreement.  —  Adams' 
Equity,  p.  88.  So  it  declares  sufiicient  certain  defective 
executions  of  powers;  and  the  want  of  a  seal,  or  of 
witnesses,  or  of  a  signature,  or  defects  in  the  limita- 
tions of  the  estate,  or  interest,  may  sometimes  be  aided. 
In  the  same  spirit  the  law  upholds  in  certain  cases  the 
defective  performance  of  conditions. — Story  Eq.  Jur., 
Sec.  97;  Spaulding  vs.  Hallenbeck,  39  Barb.,  p.  78;  Clute 
vs.  Robison,  2  John.,  pp.  595,  614;  Popham  vs.  Bamp- 
field,  1  Yem.,  p.  79;  Francis'  Maxims,  p.  60.  So  it 
will  mitigage  the  damages  which  by  a  strict  interpre- 
tation of  a  contract  a  party  thereto  might  recover,  if  it 
operates  oppressively. — Skinner  vs.  White,  17  Johns., 
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p.  857.  "Qttt  hasret  in  litera^  hceret  in  eorUce^'*^  is  a 
maxim  to  the  same  eifect,  often  cited  with  approval. — 
Wadsworth  vs.  Thomas,  7  Barb.»  p.  449;  Aylesworth 
vs.  Brown,  10  id.,  p.  167;  Watervliet  Turnpike  Co.  vs. 
M'Xean,  6  Hill,  p.  620;  Leavitt  vs.  Fisher,  4  Duer,  p. 
23f  Langdon  vs.  Astor,  3  id.,  p.  601;  Jackson  vs. 
Housel,  17  Johns.,  p.  284;  Pillow  vs.  Bushnell,  4  How. 
Pr.,  p.  12. 

3529.  That  which  ought  to  have  been  done  is  to 
be  regarded  as  done,  in  favor  of  him  to  whom,  and 
against  him  from  whom,  performance  is  due. 

Note. — Thus  an  agreement  for  a  valuable  considera-  " 
tion  will  be  treated  as  actually  executed  from  the 
period  when  it  ought  to  have  been  performed  in  favor 
of  a  person  entitled  to  insist  on  its  performance.  On 
this  principle,  money  agreed  or  devised  to  be  laid  out 
in  land  will  be  treated  as  real  estate;  and  land  con- 
tracted or  devised  to  be  sold  will  be  treated  as  money. — 
Story  Eq.  Jur.,  Sec.  QAg\  Adams'  Equity,  p.  74. 
See,  for  other  illustrations  of  the  maxim,  Burch  vs. 
Newbury,  1  Barb.,  pp.  648,  664;  Hasbrouck  vs.  Pad- 
dock, 1  id.,  p.  635;  Craig  vs.  Leslie,  3  Wheat.,  p.  663; 
Bosevelt  vs.  Bank  of  Niagara,  Hopk.,  p.  583. 

« 

3530.  That  which  does  not  appear  to  exist  is  to 
be  reorarded  as  if  it  did  not  exist. 

o 

Note. — "Z)e  non  apparentihus  et  de  non  existenii- 
bus  eadem  eat  ratio,''' — Johnson  vs.  Stagg,  2  Johns., 
p.  519.  Thus  upon  a  special  verdict  a  Court  will  not 
assume  a  fact  not  stated  in  it,  nor  draw  inferences  of 
facts  necessary  for  the  determination  of  the  case,  from 
*'  other  statements  therein. — Tanerd  vs.  Christy,  12  M. 
&  W.,  p.  316;  Jenks  vs.  Hallet,  1  Caines,  p.  60.  If  a 
notice  of  dishonor  is  good  upon  its  face,  the  Court  will 
not  entertain  an  objection  founded  upon  the  possible 
existence  of  another  note,  not  shown  to  exist. — Youngs 
vs.  Lee,  12  N.  Y.,  p.  554;  Cook  vs.  Litchfield,  5  Sandf., 
pp.  330,  340.  **  Quod  non  apparel  won  est,^* — Yates 
vs.  People,  6  Johns.,  p.  505. 

3531.  The  law  never  requires  impossibilities. 

NoTB. — "Xca;  non  cogit  adimposaibiliaJ*^ — Co.  Litt., 
p.  2316/  Schi-oeder  vs.  Hudson  Riv.  R.  R.  Co.,  5  Duer, 
p.  62.  ^^  Impotentia  excusat  legem/* — Jackson  vs. 
Sellick,  8  Johns.,  p.  271;  Jackson  vs.  Johnson,  5  Cow.t 

63— vol.  ii. 
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p.  103.  If  an  estate  ifi  ji^anted  upon  a  condition  subse- 
quent which  is  essentially  impossible,  the  condition  is 
void,  and  the  estate  is  absolute. — 2  Blacks.  Com.,  p. 
186.  If  performance  of  the  condition  of  a  bond  is 
rendered  impossible  by  the  act  of  the  obligee,  the 
obligor  id  excused. — Holmes  vs.  Guppy,  3  M.  &  W.,  p. 
389.  But,  except  in  certain  special  cases,  the  law  does 
not  excuse  the  non-performance  of  impossibilities  which 
one  has  expressly  undertaken  to  perform. 

3532.  The  law  neither  does  nor  requires  idle  acts. 

Note. — "ier  non  cogii  ad  vana  seu  inutilia.^^ — 
Boot  vs.  Franklin,  3  Johns.,  p.  210.  **  Lex  nil  frttstra 
faeit,"  It  is  a  settled  principle,  says  Chancellor  Kent, 
that  a  Court  will  not  undertake  to  exercise  a  power 
unless  it  can  exercise  it  to  some  purpose. — Huntington 
vs.  Nicoll,  3  Johns.,  p.  598.  It  will,  for  example, 
refuse  a  writ  of  mandamus,  if  it  is  manifest  that  it 
must  be  vain  and  fruitless,  or  cannot  have  a  beneficial 
effect. — People  vs.  Supervisors  of  Greene,  12  Barb.,  p. 
222;  People  vs.  Tremain,  29  Barb.,  p.  96;  17  How.  Pr., 
p.  142.  Nor,  on  the  principle  of  this  maxim,  will  the 
law  require  individuals  to  bring  suits  or  do  other  acts 
which  will  be  fruitless. — Loomis  vs.  Tift,  16  Barb.,  p. 
544.  A  demand  is  excused  when  compliance  there- 
with  is  impossible. — Schroeder  vs.  Hudson  R.  B.  R. 

« 

Co.,  5  Duer,  p.  62. 

3533.  The  law  disregards  trifles. 

Note. — "  De  minimis  non  curat  lex.  Nimia  sub- 
tiltas  in  jure  reprobatur.  Bonce  fidei  non  convenit 
de  apicibus  juris  di^pwfare. "—Ulpian,  Dig.,  17,  1, 
29;  see  Shipman  vs.  Shafer,  14  Abb.  Pr.,  p.  456;  Mat- 
ter of  Empire  City  Bank,  18  N.  Y.,  p.  218.  The  law 
will  not  deprive  one  of  all  compensation  on  account  of 
unintentional  and  unimportant  variations  fW^ni  the 
terms  of  his  agreement. — Smith  vs.  Gugerty,  4  Barb., 
p.  621.  Nor  will  a  Court  restrain  by  injunction  the 
publication  of  a  solitary  letter,  having  neither  actual 
value  nor  literary  merit,  the  publication  of  which 
would  not  be  productive  of  injury  nor  offend  the  most 
delicate  sensibility  (Woolsey  vs.  Judd,  4  Duer,  p.  699); 
nor  a  trespass  of  a  trifling  character. — ^Marshall  vs. 
Peters,  12  How.  Pr.,  p.  223.  "Where  a  redeeming 
creditor  had  paid  a  few  cents  too  little  to  the  Sheriff 
the  redemption  was  sustained  upon  the  authority  of 
this  maxim.'—Rx  Parte  Becker,  4  Hill,  p.  615;  Hall 
vs.  Fisher,  9  Barb.,  p.  29.    So  the  Court  of  Appeals 
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refused  to  reverse  a  judgment  for  the  defendant  which 
should  have  been  in  favor  of  the  plaintiff  for  six  cents 
damages,  but  with  costs  to  the  defendant. — M*Conihe 
vs.  N.  y.  and  Erie  R.  R.  Co.,  20  N.  Y.,  p.  498.  But 
this  maxim  never  applies  to  the  case  of  a  positive  and 
wrongful  invasion  of  a  right.'-Seneca  Road  Co.  vs. 
Auburn,  etc.,  R.  R.  Co.,  5  Hill,  p.  170;  Ellicottville, 
etc.,  Plankroad  Co.  vs.  Buffalo,  etc.,  R.  R.  Co.,  20 
Barb.,  p.  651;  Wilson  vs.  McEvoy,  26  Cal.,  p.  174; 
People  vs.  Holladay,  25  id.,  p.  312;  Troy  vs.  Clarke, 
30  id.,  p.  425. 

3534.  Particular  expressions  qualify  those  which 
are  general. 

Note. — "in  toto  jure  generiper  8p$eiem  derogatur 
et  illud  poltissimum  habetur  quod  ad  speciem  direc- 
tum e«<."— See  Piatt  vs.  Lott,  17  N.  Y.,  p.  478. 

3535.  Contemporaneous  exposition  is  in  general 
the  best. 

Note. — ^*  Contempontnea  expositio  est  optima  et  for- 
tissima  in  lege,^* — In  construing  a  statute,  great  regard 
should  be  paid  to  the  opinion  in  respect  to  it  entertained 
by  persons  learned  in  the  law  at  the  time  of  its  passage. 
Sedgwick  Stat.  &  Const.  Law,  p.  251;  Dwarris,  p.  562. 
**  A  contemporaneous  is  generally  the  best  construction 
of  a  statute.  It  gives  the  sense  of  a  community  of  the 
terms  made  use  of  by  a  Legislature.  If  there  is 
ambiguity  in  the  language,  the  understanding  and 
application  of  it  when  the  statute  first  came  into  opera- 
tion, sanctioned  by  long  acquiescence  on  the  part  of  the 
Legislature  and  judicial  tribunals,  is  the  strongest 
evidence  that  it  has  been  rightly  explained  in  practice. 
A  construction  under  such  circumstances  becomes  estab- 
lished law." — Packard  vs.  Richardson,  17  Mass.,  p.  143; 
Curtis  vs.  Leavitt,  15  N.  Y.,  p.  217.  "A  contempora- 
neous exposition,  even  of  the  Constitution  of  the  United 
States,  practiced  and  acquiesced  in  for  a  period  of  years, 
fixes  the  construction." — 4  Kent  Com.,  p.  465;  People 
vs.  Fitch,  1  Cal.,  p.  523;  Knowles  vs.  Yeates,  30  id.,  p. 
89. 

3536.  The  greater  contains  the  less. 

Note. — "  Omne  majus  conti?iet  in  se  minus.  In 
eo  quod  plus  est  semper  inest  et  minus." — Dig.i  50, 
17,  110.  ^^  Non  debet  eui  plus  licat.  Quod  minus  est 
non  licere." — Ulpian  Gothofrcdi,  Reg.  Juris.  Com- 
pare Dig.,  50, 17,  26-37.    **  Omne  majus  in  se  minus 
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complectitury — Kip  vs.  Brigham,  6  Johnp.,  p.  157. 
One  makes  a  good  tender  of  a  debt  due  when  he  ten- 
ders in  due  form  more  than  he  is  bound  to  pay  ("Wade's 
Case,  5  Co.  Rop.,  p.  115;  Hubbard  vs.  Chenango  Bank, 
8  Cow.,  p.  101;  Dean  vs.  James,  4  B.  &  Ad.,  p.  546); 
and  so  acts  are  valid  if,  having  permipsion  to  do  several 
things  for  his  own  benefit,  a  party  does  some  of  them 
(Isherwood  vs.  Oldknow,  3  M.  &  Selw.,  p.  392),  or  if, 
as  the  agent  of  another,  he  does  less  than  his  power 
authorizes  him  to  do. — Story  Agency,  Sec.  172.     A 
power  to  poll  an  estate  includes  a  power  to  transfer  a 
limited  interest. — Williams  vs.  AVoodward,  2  Wend., 
p.  ^92'    But  whei'e  a  statute,  authorizing  special  pro- 
dt'*dings,  directs  eighteen  jurors  to  be  summoned,  this 
inlbcim  does  not  justify  the  summoning  of  twenty. — 
FjJkTingtou  vs.  Morgan,  20  Wend.,  p.  207;  Carpentier 
vs3  Webster,  27  Cal.,  p.  553. 

3537.     Supei'fluity  does  not  vitiate. 

Note. — **  Utile  per  inutile  non  vitiatur,^^ — Rickets 
vs. 'Livingston,  2  Johns.  Cas.,  p.  101;  Yates'  Case,  4 
Johns.,  p.  367;  Ogden  vs.  Barker,  J8  id.,  p.  93;  Ayles- 
worth  vs.  Brown,  10  Barb.,  p.  174.     This  maxim  has 
lotig  been  familiar  to  the  common  law.'  It  has  bad 
frequent  application  in  the  law  of  conveyancing,  of 
pleading,  and  of  evidence.    Thus,  a  deed  which  grants 
an  estate  by  language  explicit  and  certain,  is  not  de- 
feated or  affected  by  the  presence  of  words  that  are 
repugnant  to  the  general  sense.    So,  in  pleading,  sur- 
plubage,  or  the  allegation  of  purely  irrelevant  matter, 
does  not  affect  that  which  is  pertinent  and  in  other 
respects  valid. — Edgerton  vs.  N.  Y.  &  Harlem  R.  R. 
Co.,  35  Barb.,  p.  389;  Fowler  vs.  Mott,  19  id.,  p.  221; 
Polly  vs.  Saratoga  &  Wash.  R.  R.  Co.,  9  id.,  p.  464; 
People  vs.  Adams,  17  Wend.,  p.  475;  Chapman  vs. 
Smith,  13  Johns.,  p.  80;  Mason  vs.  Franklin,  3  id.,  p. 
206;  Douglass  vs.  Satterlee,  11  id.,  p.  19.     Nor  need 
any  evidence  be  given  of  an  averment,  which  is  wholly 
immaterial. — Fairchild  vs.  Ogdensburg  R.  R.,  15  N. 
Y.,  p.  337.    A  verdict  which  finds  the  whole  issue  is 
not  vitiated  by  finding  more. — Patterson  vs.  United 
States,  2  Wheat.,  p.  225.    Application  of  maxim  in 
California  decisions:  Truebody  vs.  Jacobson,  2  Cal., 
p.  283;  Ollendorf  vs.  Swartz,  5  Cal.,  p.  41;  Van  Etton 
et  al.  vs.  Jilson,  6  id.,  p.  19;  Cliapin  vs.  Thompson,  20 
id.,  p.  687;  Wratten  vs.  Wilson,  22  id.,  p.  466;  Stoddard 
vs.  Treadwell,  26  id.,  p.  303;  Wallace  vs.  Eldridge,  27 
id.,  P..497;  Love  vs.  S.  N.  L.  W.  &  M.  Co.,  32  id., 
p.  650. 
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3638.     That  is  certain  which  can  be  made  certain. 

Note. — **  Id  certum  est  quod  eertum  reddi  potesiJ*^ 
Olmgted  vs.  Loomis,  9  N.  Y.,  p.  434;    Hyland  vs. 
Stafford,  10  Barb.,  p.  565;  Ostrander  vs.  Walter,  2 Hill, 
p.  332.    Thus  when  a  testator  gives  his  "  back  lands  " 
to  certain  devisees,  the  description  is  rendered  definite 
and  certain  when  it  is  shown  by  evidence  that  particu- 
lar parcels  of  land  were  called  and  known  by  that 
name  by  the   testator   and    his   family. — Ryerss  vs. 
Wheeler,  22  Wend.,  p.  148.    So  where  a  deed  identifies 
the  parties  in  whose  favor  it  is  made,  it  is  sufiicient, 
though  it  does  not  name  them. — Gates  vs.  Graham,  12 
Wend.,  pp.  53,  66.    So  when  a  r^e  for  the  commit- 
ment of -a  person  did  not  specify  the  sum  for  non- 
payment of  which  the  commitment  was  ordered,  but 
directed  a  referee  therein  named  to  estimate  it,  it  was 
declared,  on  the  principle,  id  cerium,  est,  etc.,  that  the 
rule  was  sufficiently  definite  in  respect  to  the  amount, 
for  the   referee's  report,  when  filed  and    confirmed, 
became  part  of  the  rule  and  the  act  of  the  Court. — 
People  vs.  Nevins,  I  Hill,  p.  158;  People  vs.  Cava- 
naugh,  2  Abb.  Pr.,  "p.  88.    Upon  the  authority  of  this 
maxim,  it  has  been  held  that  rent,  payable  in  wheat, 
is  to  be  treated  as  a  liquidated  demand  (Van  Rensse- 
laer vs.  Jones,  2  Barb.,  p.  668),  and  so  where  rent, 
though  paj'able  in  cash,  was  subject  to  a  deduction  for 
repairs. — Smith  vs.  Fyler,  2  Hill,  p.  648;  Morrison  vs. 
Kossignol,  5  Cal.,  p.  66;  Mesick  vs.  Sunderland,  6  id., 
p.  304;  Hancock  vs.  Watson,  18  id.,  p.  140;  Schenk 
vs.  Evoy,  24  id.,  p.  104. 

• 

3539.     Time  does  not  confirm  a  void  act. 

Note. — **  Quod  ah  initio  non  valet  in  traetu  tern- 
poris  non  convalescU.  Quod  initio  vitiosum  est  non 
potest  traetu  temporis  convalescere.^*^-*^  The  general 
rule  is,  that  whenever  (K^  contract  or  conveyance  is 
void,  either  hy  a  positive  law  or  upon  principles  of  pub- 
lic policy,  it  is  deemed  incapable  of  confirmation  upon 
the  maxim,  qiiod  ab  initio"  etc. — Story  Eq.  Jur.,  Sec. 
306;  Vernon's  Case,  4  Co.  Rep.  2  b.  "No  length  of 
time,*'  said  Lord  Talbot,  "will  bar  a  fraud.** — Cas.  ^ 
temp.  Talbot,  p.  73.  "It  is  certainly  true,"  sa^'s  Mr. 
Justice  Story,  "  that  length  of  time  is  no  bar  to  a  trust 
clearly  established;  and  in  a  ca^e  where  fraud  is  impu- 
ted and  proved,  length  of  time  ought  not,  upon  princi- 
ples of  eternal  justice,  to  be  admitted  to  repel  relief. 
On  the  contrary,  it  would  seem  that  the  length  of  time 
during  which  the  fraud  has  been  successfully  concealed 
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and  practiced  is  an  afi^/i^ravation  of  the  offense,  and  calls 
more  loudly  upon  a  Court  of  equitj^  to  grant  ample  and 
decisive  relief.  But  length  of  time  necessarily  obscures 
all  human  evidence;  and  as  it  thus  removes  from  the 
parties  all  immediate  means  to  verify  the  nature  of  the 
original  transactions,  it  operates  by  way  of  presump- 
tion in  favor  of  innocence  and  against  imputation  of 
fraud." — Prevost  vs.  Gratz,  6  Wheat.,  p.  498.  In  cer- 
tain cases,  also,  though  the  original  agreement  was 
void,  the  law  presumes  a  new  and  valid  contract  from 
additional  circumstances.  Thus,  in  the  Roman  law,  if 
a  debtor  pledged  the  property  of  another,  and  it  after- 
ward became  his  own,  his  creditor  had  his  action. — 
Dig.,  13, 7, 41.  And  though ,  if  a  husband  sold  his  wife's 
dowry,  the  sale  was  invalid;  yet  if  at  her  death  the  land 
became  his,  the  sale  was  establif^hed. — Dig.,  41, 3,  42. 

3540,  The  incident  follows  the  principal,  and  not 
the  principal  the  incident. 

Note.— Battle  vs.  Coit,  26  N.  Y.,  p.  404.  ''Accesso- 
rium  non  ducil  sed  sequitur  suum  principale/^  By  a 
general  grant  of  the  reversion  the  rent  will  pass  with  it 
as  an  incident,  though  by  the  grant  of  the  rent  gene- 
rally the  reversion  will  not  pass. — Van  "Wicklen  vs. 
Paulson,  14  Barb.,  p.  654;  Demarest  vs.  Willard,  8 
Cow.,  p.  206;  Marshall  vs.  Moseley,  21  N.  Y.,  p.  282. 
So  the  grantee  of  land,  or  the  assignee  of  a  lease, 
assumes  the  burden  of  the  covenants  that  run  with  the 
land  or  are  reserved  by  the  lease.  So,  too,  the  assign- 
ment of  a  bond  or  other  principal  debt  carries  with  it 
a  mortgage  or  other  collateral  security,  given  to  secure 
it. — Jackson  vs.  Blodget,  5  Cow.,  p.  202;  Langdon  vs. 
Buel,  9  Wend.,  p.  80;  Green  vs.  Hart,  1  Johns.,  p.  580; 
Rose  vs.  Baker,  13  Barb.,  p.  230;  Farmalee  vs.  Dann, 
23  id.,  p.  461;  Jackson  vs.  Willard,  4  Johns.,  p.  41; 
Cooper  vs.j^ewland,  17  Abb.  P.,  p.  342;  Kiddle  vs. 
•  Baker,  13  Cal.,  p.  801. 

3541.  An  interpretation  which  gives  effect  is  pre- 
ferred to  one  which  makes  void. 

Note. — **  Ut  res  magis  valeat  quatn  pcreai.'* — Lang- 
don vs.  Astor,  16  N.  Y.,  p.  47;  Nichols  vs.  McEwen, 
17  id.,  p.  25;  Laub  vs.  Buckmiller,  id.,  p.  627.  This 
is  a  general  principle  which  governs  the  constniction 
of  &11' agreements,  oral  or  written,  and  of  all  unilateral 
■  instruments,  like  deeds  or  wills,  which  are  designed  to 
embody  the  intention  of  a  party. — Fish  vs.  Hubbard, 
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21  Wend.,  p.  652;  Mason  vs.  "WTiite,  11  Barb.,  p.  173; 
Aiken  vs.  Albany  N.  and  C.  R.  R.  Co.,  26  id.,  p.  289; 
Warhus  vs.  Bowery  Savings  Bk.,  4  Duer,  p.  59;  Hall 
vs.  Newcomb,  3  Hill,  p.  283;  Jackson  vs.  Rowland,  6 
Wend.,  p.  971;  People  vs.  Van  Renssalaer,  9  N.  Y.,  p. 
833;  Shermerhom  vs.  Talman,  14  id.,  p.  135;  Nichols 
vs.  McEwen,  17  id.,  p.  25;  Richards  vs.  Edick,  17 
Barb.,  p.  269;  Warhus  vs.  Savings  Bank,  5  Duer,  p. 
71;  Waterbury  vs.  Sinclair,  16  How.  Pr.,  pp.  342,  343; 
Sherman  vs.  Elder,  24  N.  Y.,  p.  384;  Spear  vs.  Down- 
ing, 34  Barb.,  p.  527.  It  may  apply  to  a  judgment. — 
Woodgate  vs.  Fleet,  9  Abb.  Pr.,  p.  239.  Or  a  record. — 
Hatcher  vs.  Rocheleau,  18  N.  Y.,  p.  92.  Especially  is 
it  applied  when  the  effect  will  be  to  prevent  a  forfeit- 
ure.— Hurd  vs.  Hunt,  14  Barb.,  p.  575;  People  vs.  Wells, 
2  Cal.,  p.  221;  Tuolumne  vs.  Stanislaus,  6  id.,  p.  442; 
Bosworth  vs.  Dauzien,  25  id.,  p.  299;  People  vs.  Mari- 
posa Co.,  31  id.,  p.  200. 

3542.  Interpretation  must  be  reasonable. 

Note. — Everything  is  to  have  a  reasonable  construc- 
tion, and  everything  necessary  to  make  a  rule  reason- 
able is  implied. — Jones  vs.  Oibbons,  8  Exch.,  p.  922; 
see  Buck  vs.  Burk,  18  N.  Y.,  pp.  339,  341. 

3543.  Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he,  by  whose  negligence 
it  happened,  must  be  the  sufferer. 

Note. — In  Griswold  vs.  Haven,  25  N.  Y.,  p.  595, 
this  maxim  is  asserted  and  enforced  as  a  principal  upon 
'which,  independently  of  the  law  of  agency,  an  innocent 
party  may  be  held  responsible  for  the  acts  of  another. 
The  maxim  is  also  cited  and  applied  in  Exchange  Bank 
vs.  Monteath,  26  N.  Y.,  pp.  505,  513;  Sanford  vs. 
Handy,  23  Wend.,  p.  268;  Root  vs.  French,  13  id.,  p. 
572. 


Approved  March  21st,  1872. 

NEWTO]^    BOOTH, 

Governor. 
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CONSTITUTION  OF  THE  UNITED  STATES. 


PEBAMBLE, 


We,  the  people  of  the  United  States,  in  order  to  form  a 
more  perfect  union,  establish  jastice,  insure  domestic  tran- 
quility, provide  for  the  common  defense,  promote  the 
general  welfare,  and  secure  the  blessings  of  liberty  to 
oarselves  and  our  posterity,  do  ordain  and  establish  this 
Constitution  for  the  United  States  of  America, 


Article    I.  Legislative  Depaktment. 
II.  Executive  Department. 

III.  Judicial  Department. 

IV.  State  Acts. 
V.  Amendments. 

VI.  Promiscuous  Provisions. 
VII.  Ratification  of,  what  necessary. 


ARTICLE  I. 
legislative  department. 

Section  1. 
Legislative  power.  Congress, 

Section  2. 
House  of  Representatives. 

1.  Members,  when  and  by  whom  chosen. 

2.  Qualifications. 

3.  Apportionment  of  representatives,  and  direct  taxes. 

4.  Vacancies. 

5.  Speaker.    Impeachment. 
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Section  3. 

Senate. 

1.  Senators. 

2.  Divided  into  classes.    Vacancies. 
8.  Qualifications. 

4.  President  of  Senate. 

5.  Other  officers. 

6.  Impeachment. 

7.  Judgment  on  impeachment. 

Section  4. 
Congress. 

1.  Elections  for  Senators  and  Bepresentatives. 

2.  Sessions  of  Congress. 

Section  5. 
Bowers  of  Houses  of  Congress. 

1.  Judges  of  qualifications  of  their  own  members.    Quorum. 

2.  Bules  of  proceeding.    Expulsions. 

8.  Journals. 

4.  Adjournments. 

Section  6, 

Compensation  and  duties  of  members. 

1.  Compensation  of  members.    Privileges  of  Senators  and  Represen- 

tatives. 

2.  Disabilities. 

Section  7. 

EnactmefU  of  laws. 

1.  Bevenue  bills.    Where  to  originate. 

2.  Manner  of  passage  and  President's  approval.    How  passed  without 

President's  approval. 

3.  Orders,  resolutions,  and  votes.    President's  approval. 

Section  8. 
Bowers  of  Congress. 

1.  Taxes,  duties,  etc.    Common  defense  and  general  welfare. 

2.  To  borrow  money. 

3.  To  regulate  commerce. 

4.  Naturalization.    Bankruptcies. 

5.  Coining  money.    Weights  and  measures. 

6.  Punishment  of  counterfeiting. 

7.  Post  Offices  and  post  roads.  . 

8.  Patents  and  copyrights. 

9.  Courts.    Piracy  and  other  offenses. 

10.  To  declare  war,  etc. 

11.  Baising  army. 

12.  Navy. 
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13.  Army  and  navy  regulations. 

14.  Militia.    Insurrections,  etc. 

15.  Organizinfi^,  arming,  and  disciplining  militia. 

16.  Exclusive  legislative  power  over  seat  of  government,  forts,  etc. 

17.  To  make  laws  necessary  to  carry  powers  into  effect. 

Section  9. 
Limitation  of  the  powers  of  Congress. 

1.  Migration  or  importation  of  persons. 

2.  Habeas  corpus  not  to  be  suspended. 

3.  Attainder  and  ex  post  facto  laws  prohibited. 

4.  Capitation  and  direct  taxes. 

5.  Exports.     Commercial  regulations. 

6.  Public  moneys  and  accounts. 

7.  Titles  of  nobility.    Presents,  etc. 

Section  10.  * 

Limitation  of  the  powers  of  States. 

1.  Treaties,  letters  of  marque,  coinage  of  money,  bills  of  credit,  etc., 

attainder,  ex  post  facto  laws,  impairing  contracts.    Titles. 

2.  Imposts  or  duties  on  imports  or  exports,  etc.     Duties  of  tonnage, 

keeping  troops  in  time  of  peace,  engaging  in  war,  treaties,  etc. 

Section  1. 

1.  All  legislative  powers  herein  granted  shall  be  vested  Legislative 
in  a  Congress  of  the  United  States,  which  shall  consist  CoDgrees. 
of  a  Senate  and  House  of  Ecpresentatives. 

Section  2. 

1.  The  House  of  Ecpresentatives  shall  be  composed  of  Home  of 

Represent- 

members  chosen  every  second  year  by  the  people  of  the  atires. 
several  States,  and  the  electors  in  each  State  shall  have 
the  qualifications  requisite  for  electors  of  the  most  numer- 
ous branch  of  the  State  Legislature. 

2.  No  person  shall  be  a  representative  who  shall  not 
have  attained  the  age  of  twenty-five  years,  and  been 
seven  years  a  citizen  of  the  United  States,  and  who  shall 
not,  when  elected,  bg  an  inhabitant  of  that  State  in 
which  he  shall  be  chosen. 

3.  Eepresentatives  and  direct  taxes  shall  be  appor- 
tioned among  the  several  States  which  may  be  included 
within  this  Union,  according  to  their  respective  numbers, 
which  shall  be  determined  by  adding  to  the  whole  num- 
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Represent- 

ativea. 


Senate. 
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ber  of  free  persons,  including  those  bound  to  service  for 
a  term  of  years,  and  excluding  Indians  not  taxed,  three- 
fifths  of  all  other  persons.  The  actual  enumeration  shall 
bo  made  within  three  years  after  the  first  meeting  of  the 
Congress  of  the  United  States,  and  within  every  subse- 
quent term  of  ten  years,  in  such  manner  as  they  shall  by 
law  direct.  The  number  of  Representatives  shall  not 
exceed  one  for  every  thirty  thousand,  but  each  State  shall 
have  at  least  one  Eepresentative;  and  until  such  enumera- 
tion shall  be  made,  the  State  of  New  Hampshire  shall  be 
entitled  to  choose  three,  Massachusetts  eight,  Ehode 
Island  and  Providence  Plantations  one,  Connecticut  five, 
New  York  six,  New  Jersey  four,  Pennsylvania  eight,  Del- 
aware one,  Maryland  six,  Virginia  ten.  North  Carolina 
^ve,  South  Carolina  five,  and  Georgia  three. 

4.  When  vacancies  happen  in  the  representation  from 
any  State,  the  executive  authority  thereof  shall  issue 
writs  of  election  to  fill  such  vacancies. 

5.  The  House  of  Representatives  shall  choose  their 
Speaker  and  other  officers,  and  shall  have  the  sole  power 
of  impeachment. 

Section  3. 

1.  The  Senate  of  the  United  States  shall  be  composed 
of  two  Senators  from  each  State,  chosen  by  the  Legisla- 
ture thereof,  for  six  years,  and  each  Senator  shall  have 
one  vote. 

2.  Immediately  after  they  shall  be  assembled  in  con- 
sequence of  the  first  election,  they  shall  be  divided  as 

equally  as  may  be  into  three  classes.  The  seats  of  the  Sen- 
ators of  the  first  class  shall  be  vacated  at  the  expiration  of 
the  second  year,  of  the  second  class  at  the  expiration  of 
the  fourth  year,  and  of  the  third  class  at  the  expiration  of 
the  sixth  year,  so  that  one  third  may  be  chosen  every 
second  year;  and  if  vacancies  happen,  by  resignation  or 
otherwise,  during  the  recess  of  the  Legislature  of  any 
State,  the  Executive  thereof  may  make  temporary  ap- 
pointments until  the  next  meeting  of  the  Legislature, 
which  shall  then  fill  such  vacancies. 

3.  No  person  shall  be  a  Senator  who  shall  not  have 
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attained  the  age  of  thirty  years,  and  been  nine  years  a  Senate, 
citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  the  State  for  which  he  shall 
be  chosen. 

4.  The  Vice  President  of  the  United  States  shall  be 
President  of  the  Senate,  but  shall  have  no  vote  unless 
they  shall  be  equally  divided. 

5.  The  Senate  shall  choose  their  other  officers  and 
have  a  President  pro  tempore,  in  the  absence  of  the  Vice 
President,  or  when  he  shall  exercise  the  office  of  Presi- 
dent of  the  United  States. 

6.  The  Senate  shall  have  the  sole  power  to  try  all 
impeachments;  when  sitting  for  that  purpose,  they  shall 
be  on  oath  or  affirmation.  When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice  shall  preside;  and 
no  person  shall  be  convicted  without  the  concurrence  of 
two  thirds  of  the  members  present. 

7.  Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  removal  from  office  and  disqualification 
to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States;  but  the  party  convicted  shall 
nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment  according  to  law. 

Section  4, 

1.  The  times,  places,  and  manner  of  holding  elections   Congrees. 
for  Senators  and  Representatives  shall  be  prescribed  in 

each  State  by  the  Legislature  thereof;  but  the  Congress 
may  at  any  time,  by  law,  make  or  alter  such  regulations, 
except  as  to  the  places  of  choosing  Senators. 

2.  The  Congress  shall  assemble  at  least  once  in  every 
year,  and  such  meeting  shall  be  on  the  first  Monday 
in  December,  unless  they  shall  by  law  appoint  a  different 
day. 

Section  5. 

1.  Each  House  shall  be  the  judge  of  the  elections,  Powers  of 

Houses  of 

returns,  and  qualifications  of  its  own  members,  and  a  Congress, 
majority  of  each  shall  constitute  a  quorum  to  do  busi- 
ness;  but  a  smaller  number  may  adjourn  f^om  day  to 
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Powers  of 
Houses  of 
Gongrees. 


day,  and  may  be  authorized  to  compel  the  attendance  of 
absent  members,  in  such  manner  and  under  such  penal- 
ties as  each  House  may  provide. 

2.  Each  House  may  determine  the  rules  Of  its  pro- 
ceedings, punish  its  members  for  disorderly  behavior, 
and  with  the  concurrence  of  two  thirds,  expel  a  member. 

3.  Each  House  shall  keep  a  journal  of  its  proceed- 
ings, and  from  time  to  time  publish  the  same,  excepting 
such  parts  as  may,  in  their  judgment,  require  secrecy; 
and  the  yeas  and  nays  of  the  members  of  either  House, 
on  any  question,  shall,  at  the  desire  of  one  fifth  of  those 
present,  be  entered  on  the  journal. 

4.  Neither  House,  during  the  session  of  Congress,  shall, 
without  the  consent  of  the  other,  adjourn  for  more 
than  three  days,  nor  to  any  other  place  than  that  in 
which  the  two  Houses  shall  be  sitting. 


Compensa- 
tion and 
daties  of 
members. 


Section  6. 

1.  The  Senators  and  Eepresentatives  shall  receive 
a  compensation  for  their  services,  to  be  ascertained 
by  law  and  paid  out  of  the  Treasury  of  the  United 
States.  They  shall,  in  all  cases  except  treason,  felony, 
and  breach  of  the  peace,  be  privileged  from  arrest  during 
their  attendance  at  the  session  of  their  respective  Houses, 
and  in  going  to  and  returning  from  the  same;  and  for 
any  speech  or  debate,  in  either  House,  they  shall  not  be 
questioned  in  any  other  place. 

2.  No  Senator  or  Eepresentative  shall,  during  the 
time  for  which  he  was  elected,  be  appointed  to  any  civil 
office  under  the  authority  of  the  United  States,  which 
shall  have  been  created,  or  the  emoluments  whereof  shall 
have  been  increased  during  such  time;  and  no  person 
holding  any  office  under  the  United  States  shall  bo  a 
member  of  either  House  during  his  continuance  in  office. 


Enactment 
of  laws. 


Section  7. 

1.  All  bills  for  raising  revenue  shall  originate  in  the 
House  of  Eepresentatives,  but  the  Senate  may  propose 
or  concur  with  amendments  as  on  other  bills. 
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2.  Every  bill  which  shall  have  passed  the  House  of  Enactment 
Eepresentatives  and  the  Senate,  shall,  before  it  become  a 

law,  be  presented  to  the  President  of  the  United  States; 
if  he  approve  he  shall  sign  it,  but  if  not  he  shall  return 
it,  with  his  objections,  to  that  House  in  which  it  shall 
have  originated,  who  shall  enter  the  objections  at  large 
on  their  journal,  and  proceed  to  reconsider  it.  If,  after 
such  reconsideration,  two  thirds  of  that  House  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  the  other  House,  by  which  it  shall  like- 
wise be  reconsidered,  atid  if  approved  by  two  thirds  of 
that  House,  it  shall  become  a  law.  But  in  all  such  cases 
the  votes  of  both  Houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  persons  voting  for  and 
against  the  bill  shall  be  entered  on  the  journal  of  each 
House  respectively.  If  any  bill  shall  not  be  returned  by 
the  President  within  ten  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the  Con- 
gress, by  their  adjournment,  prevent  its  return,  in  which 
case  it  shall  not  be  a  law. 

3.  Every  order,  resolution,  or  vote,  to  which  the  con- 
currence of  the  Senate  and  House  of  Representatives 
may  be  necessary  (except  on  a  question  of  adjournment), 
shall  be  presented  to  the  President  of  the  United  States; 
and,  before  the  same  shall  take  effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  re-passed 
by  two  thirds  of  the  Seaate  and  House  of  Representatives, 
according  to  the  rules  and  limitations  prescribed  in  the 

case  of  a  bill. 

Section  8. 

« 

1.  The  Congress  shall  have  power  to  lay  and  collect  Powenof 

taxes,  duties,  imposts,  and  excises,  to  pay  the  debts  and^ 
provide  for  the   common   defense  and   general  welfare 
of  the  United  States;  but  all  duties,  imposts,  and  excises  • 
shall  be  uniform  throughout  the  United  States; 

2.  To  borrow  money  on  the  credit  of  the  United 
States; 
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Powers  of         3.  To  regulate  commerce  with   foreign  cations,  and 

Gongreiw. 

among  the  several  States,  and  with  the  Indian  tribes j 

4.  To  establish  an  uniform  rule  of  naturalization,  and 
uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States; 

5.  To  coin  money,  regulate  the  value  thereof,  and 
of  foreign  coin,  and  fix  the  standard  of  weights  and 
measures ; 

6.  To  provide  for  the  punishment  of  counterfeiting 
the  securities  and. current  coin  of  the  United  States; 

7.  To  establish  Post  OflBces  and  post  roads; 

8.  To  promote  the  progress  of  science  and  useful  arts, 
by  securing,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and 
discoveries; 

9.  To  constitute  tribunals  inferior  to  the  Supreme 
Court; 

10.  To  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas,  and  olfenses  against  the  law  of 
nations; 

11.  To  declare  war,  grant  letters  of  marque  and  re- 
prisal, and  make  rules  concerning  captures  on  land  and 
water; 

12.  To  Hiise  and  support  armies,  but  no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  term  than 
two  years; 

13.  To  provide  and  maintain  a  navy; 

14.  To  make  rules  for  the  government  and  regula- 
tion of  the  land  and  naval  forces; 

15.  To  provide  for  calling  forth  the  militia  to  exe- 
cute the  laws  of  the  Union,  suppress  insurrections,  and 
repeal  invasions; 

16.  To  provide  for  organizing,  arming,  and  disciplin- 
ing the  militia,  and  for  governing  such  part  of  them  as 
may  be  employed  in  the  service  of  the  United  States, 
reserving  to  the  States,  respectively,  the  appointment  of 
the  officers,  and  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  Congress; 

17.  To  exercise  exclusive  legislation  in  all  cases  what- 
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soever,  over  such  district  (not  exceeding  ten  miles  Powonof 
square)  as  may,  by  cession  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat  of  the  Govern- 
ment of  the  United  States,  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of  the  Legisla- 
ture of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  arsenals,  dock-yards,  and 
other  needful  buildings; 

18.  To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  other  powers  vested  by  this  Constitution  in  the 
government  of  the  United  States,  or  in  any  department 
or  officer  thereof. 

Section  9. 

1.  The  migration  or  importation  of  such  persons  as  Limitation 
any  of  the    States    now    existing    shall   think    proper  powers  of 
to  admit,  shall  not  be  prohibited  by  the  Congress  prior 

to  the  year  one  thousand  eight  hundred  and  eight, 
but  a  tax  or  duty  may  be  imposed  on  such  importation, 
not  exceeding  ten  dollars  for  eaclPperson. 

2.  The  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it. 

3.  No  bijl  of  attainder  or  ex  post  facto  law  shall  be 
passed. 

4.  No  capitation,  or  other  direct  tax,  shall  be  laid, 
unless  in  proportion  to  the  census  or  enumeration  herein, 
before  directed  to  be  taken. 

5.  No  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  State. 

6.  No  preference  shall  be  given  by  any  regulation 
of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another;  nor  shall  vessels  bound  to,  or  from,  one 
State,  be  obliged  to  enter,  clear,  or  pay  duties  in  another. 

7.  No  money  shall  be  drawn  from  the  treasury,  but 
in  consequence  of  appropriations  made  by  law;  and  a 
regular  statement  and  account  of  the  receipts  and  ex- 
penditures  of  all  public  money  shall  be  published  from 
time  to  time. 


Limitation 
of  the 
powers  of 
btates. 
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8.  Ko  title  of  nobility  shall  be  granted  by  the  United 

States;   and  no  person  holding  any  office  of  profit  or 

trust  under  them,  shall,  without  the  consent  of  the  Con- 

gress,  accept  of  any  present,  emolument,  office,  or  title, 

of  any  kind  whatever,  from  any  king,  prin<5e,  or  foreign 

Stute. 

Section  10.  • 

1.  No  State  shall  enter  into  any  treaty,  alliance, 
or  confederation;  grant  letters  of  marque  and  reprisal; 
coin  money;  emit  bills  of  credit;  make  anything  but 
gold  aqd  silver  coin  a  tender  in  payment  of  debts;  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law  impair- 

m 

ing  the  obligation  of  contracts,  or  grant  any  title   of 
nobility. 

2.  No  State  shall,  without  the  consent  of  the  Con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports, 
except  what  may  be  absolutely  necessary  for  executing 
its  inspection  laws;  and  the  net  produce  of  all  duties  and 
imposts,  laid  by  any  State  on  imports  or  exports,  shall 
be  for  the  use  of  the  "Jleasury  of  the  United  States;  and 
all  such  laws  shall  be  subject  to  the  revision  and  control 
of  the  Congress. 

3.  No  State  shall,  without  the  consent  of  Congress, 
lay  any  duty  of  tonnage,  keep  troops,  or  ships  of  war, 
in  time  of  peace,  enter  into  any  agreement  or  compact 
with  another  State,  or  with  a  foreign  power,  or  engage 
in  war,  unless  actually  invaded,  or  in  such  imminent 
danger  as  will  not  admit  of  delay. 


ARTICLE  II. 


executive  department, 

Section  1. 
I^owers  of  Executive. 

1.  President  and  Vice  President.    Terms  of. 

2.  Electors. 

3.  Manner  of  choosing  President  by  Electors. 

4.  Time  of  chosing  Electors. 

5.  President's  qualifications. 
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6.  Vacancy  in  office  of. 

7.  Salary. 

8.  Oath. 

Section  2. 

Othei'  powers  and  duties, 

1.  Act  as  Commander  in  Chiof.    ReprieveSt  pardons. 

2.  To  make  treaties,  how.    Appointments. 
.3.  To  till  vacancies. 

Section  3. 

•    Messages  tOj  and  power  of  assembling  and  adjoitrning  Congress, 
Reception  of  Embassadors^  etc,     (Jomniissioning  officers. 

Section  4. 
Removal  of  officers  on  impeachment. 

Section  1.  * 

1.  The  executive  power  i?hall  be  vested  in  a  President  Powers  of 

Executive. 

of  the  United  States  of  America.  He  shall  hold  his 
office  during  the  term  of  four  years,  and,  together  with 
the  Yice'President,  chosen  for  the  same  term,  be  elected 
as  follows: 

2.  Each  State  shall  appoint,  in  such  manner  as  the 
Legislature  thereof  may  direct,  a  number  of  Electors  equal 
to  the  whole  number  of  Senators  and  Eepresentatives  to 
which  the  State  may  be  entitled  in  the  Congress;  but  no 
Senator  or  Eepresentative,  or  person  holding  an  office  of 
trust  or  profit  under  the  United  States  shall  be  appointed 
an  Elector. 

3.  The  Electors  shall  meet  in  their  respective  States, 
and  vote  by  ballot  for  two  persons,  of  whom  one  at  least 
shall  not  be  an  inhabitant  of  the  same  State, with  them- 
selves.  And  they  shall  make  a  list  of  all  the  persons 
voted  for,  and  of  the  nilmber  of  votes  for  each;  which  list 
they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  directed  to 
the  President  of  the  Senate.  The  President  of  tlie  Senate 
shall,  in  the  presence  of  the  Senate  and  House  of  Repre- 
sentiltives,  open  all  the  certificates,  and  the  votes  shall 
then  be  counted.  The  person  having  the  greatest  num- 
ber of  votes  shall  be  the  President,  if  such  number  be  a 
majority  of  the  whole  number  of  Electors  appointed;  and 
if  there  be  more  than  one  who  have  such  majority,  and 
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Powers  of     have  an  equal  nnmber  of  votes,  then  the  House  of  Repre- 

Executiye. 

sentatives  shall  immediately  choose  by  ballot  one  of  them 
for  President;  and  if  no  person  have  a  majority,  then  from 
the  &\o  highest  on  the  list  the  said  House  shall,  in  like 
manner,  choose  the  President.  But,  in  choosing  the  Presi- 
dent, the  vote  shall  be  taken  by  States,  the  representation 
from  each  State  having  one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  or  members  from  two 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall 
be  necessary  to  a  clioice.  In  every  case,  after  the  choice 
of  the  President,  the  person  having  the  greatest  number 
of  votes  of  the  Electors  shall  be  the  Vice  president.  But 
if  there  should  remain  two  or  more  who  have  equal  votes, 
the  Senate  shall  choose  from  them  bv  ballot  the  Vice 
President.  (^) 

4.  The  Congress  may  determine  the  time  of  cfioosing 
the  Electors,  and  the  day  on  which  they  shall  give  their 
votes;  which  day  shall  be  the  same  throughout  the  United 
States. 

5.  No  person  except  a  natural-born  citizen,  or  a 
citizen  of  the  United  States  at  the  time  of  the  adoption 
of  this  Constitution,  shall  be  eligible  to  the  office  of  Presi- 
dent; neither  shall  any  person  bo  eligible  to  that  office 
who  shall  not  have  attained  the  age  of  thirty -five  years, 
and  been  fourteen  years  a  resident  within  the  United 
States. 

6.  In  case  of  the  removal  of  the  President  from  office, 
or  of  his  death,  resignation,  or  inability  to  discharge 
the  powers  and  duties  of  the  said  office,  the  same  shall 
devolve  on  the  Vice  President,  and  the  Congi'ess  may,  by 
law,  provide  for  the  case  of  removal,  death,  resignation, 
or  inability,  both  of  the  President  and  Vice  President, 
declaring  what  officer  shall  then  act  as  President,  and 
such  officer  shall  act  accordingly,  until  the  disability  be 
removed,  or  a  President  shall  be  elected. 

7.  The  President  shall,  at  stated  times,  receive  for 
his   services   a    compensation,   which    shall   neither   be 


(1)    This  clause  has  been  superseded  by  the  twelfth  amendment  to 
the  Constitution. 
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increased  nor  diminished  during  the  period  for  which  he  Powers  of 

Executive. 

shall  have  been  elected,  and  he  shall  not  receive  within 
that  period  any  other  emolument  from  the  United  States 
or  any  of  them. 

8.  Before  he  enters  on  the  execution  of  his  office,  he 
shall  take  the  following  oath  or  affirmation:  "I  do 
solemnly  swear  (or  affirm)  that  I  will  faithfully  execute 
the  office  of  President  of  the  United  States,  and  will,  to 
the  best  of  my  ability,  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States." 

Section  2. 

1.  The   President   shall  be   Commander  in   Chief  of  other 

powers  and 

the  Army  and  Nav}''  of  the  United  States,  and  of  the  duties. 
Militia  of  the  several  States,  when  called  into  the 
actual  service  of  the  United  States;  he  may  require  the 
opinion,  in  writing,  of  the  principal  officer  in  each  of  the 
executive  departments,  upon  any  subject  relating  to  the 
duties  of  their  respective  offices,  and  he  shall  have  power 
to  grant  reprieves  and  pardons  for  oflPenses  against  the 
United  States,  except  in  cases  of  impeachment. 

2.  He  shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two 
thirds  of  the  Senators  present  concur;  and  he  shall  nomi- 
nate, and,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, shall  appoint  Ambassadors,  other  public  Ministers 
and  Consuls,  Judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States  whose  appointments  are  not 
herein  otherwise  provided  for  and  which  shall  be  estab- 
lished by  law;  but  the  Congress  may  by  law  vest  the 
appoinment  of  such  inferior  officers  as  they  think  proper 
in  the  President  alone,  in  the  Courts  of  law,  or  in  the 
heads  of  Departments. 

3.  The  President  shall  have  power  to  fill  up  all 
vacancies  that  may  happen  during  the  recess  of  the  Sen- 
ate, by  granting  commissions,  which  shall  expire  at  the 
end  of  their  next  session. 


t 
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Section  3. 
MessiuroB  1.  He  Bhall,  from  time  to  time,  give  to  the  Con/rress 

to,  and  ,  '  '  ^  ° 

power  of       information    of   the    state   of   the    Union,   and    recom- 

assembliDg  ' 

^^      .       mend  to  their  consideration  such  measures  as  he  shall 

aajourciDg 

^oSion'  j^^^^  necessary  and  expedient;  he  may,  on  extraordi- 
eadorSloto!;  i^^ry  occasions,  convene  both  Houses,  or  either  of  them, 
akmSg"  ^^^  i^  case  of  disagreement  between  them  with  respect 
to  the  time  of  adjournment,  he  may  adjourn  them 
to  such  time  as  he  shall  think  proper;  he  shall  receive 
Ambassadors  and  other  public  Ministers;  he  shall  take 
care  that  the  laws  be  faithfully  executed,  and  shall  com- 
mission all  the  officers  of  the  United  States. 


offloers. 


Section  4. 
Removal  of       1.  The  President,  Yice  President,  and  all  civil  officers 

officors  on 

impeach-      of  the  United  States,  shall  be  removed  fVom  office  on 

ment 

impeachment  for  and  conviction  of  treason,  bribery,  or 
other  high  crimes  and  misdemeanors. 


ARTICLE  III. 
judicial  dkrartment. 

Section  1. 

Supreme  and  inferior  Courts,      Term  of  office  and  compensation 

of  Judges, 

S>:CTioN  2. 
Judicial  powers, 

1.  Jurisdiction  of  Supreme  Court, 

2.  Ori^nal  and  appellate. 

3.  Jury  trials,  when  allowed. 

Section  3. 
Treason. 

1.  Definition  and  evidence  of. 

2.  Punishment  of.  * 

Section  1. 

1.   The   judicial   power  of  the   United    States    shall 
be  vested  in   one  Supreme  Court,  ^nd  in  such  inferior 
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Courts  as  the  Congress  may,  from  time  ta  time,  ordain  Supremo 

and 

and  establish.     The  Judges,  both  of  the  Supreme  and  inferior 
inferior    Courts,  shall   hold   their   offices   during   good  *^X™°^. 
behavior,  and  shall,  at  stated   times,  receive   for  their  tfj^^®^**" 
services  a  compensation,  which  shall  not  be  diminished  '^^^e^ 
during  their  continuance  in  office. 

Section  2. 

1.  The    judicial   power  shall    extend  to  all  cases  in  Judid|> 

•*  ^  powers. 

law  and  equity,  arising  under  this  Constitution,  the 
laws  of  the  United  States,  and  treaties  made,  or  which 
shall  be  made,  under  their  authority;  to  all  cases 
affecting  ambassadors,  other  public  ministers  and  con- 
suls; to  all  cases  of  admiralty  and  maricime  jurisdic- 
tion; to  controversies  to  which  the  United  States  shall 
be  a  party;  to  controversies  betweei#  two  or  more 
States;  between  a  State  and  citize^  of  another  State; 
between  citizens  of  different  States;  between  citizens  of 
the  same  State  claiming  lands  under  grants  of  different 
States;  and  between  a  State,  or  the  citizens  thereof,  and 
foreign  States,  citizens,  or  subjects. 

2.  In  all  ca^es  affecting  ambassadors,  other  public 
ministers  and  consuls,  and  those  in  which  a  State  shall 
be  a  party,  the  Supreme  Court  shall  have  original  juris- 
diction. In  all  the  other  cases  before  mentioned  the 
Supreme  Court  shall  have  appellate  jurisdiction,  both  as 
to  law  and  fact,  with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make. 

3.  The  trial  of  all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury;  and  such  trial  shall  be  held  in 
the  State  where  the  said  crimes  shall  have  been  commit- 
ted; but  w^hen  not  committed  within  any  State,  the  trial 
shall  be  put  at  such  place  or  places  as  the  Congress  may, 
by  law,  have  directed. 

Section  3. 

1.   Treason   against  the    United  States   shall  consist  Treason, 
only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort. 
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2.  No  person  shall  be  convicted  of  treason  unless  on 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or 
on  confession  in  open  Court. 

3.  The  Congress  shall  have  power  to  declare  the 
punishment  of  treason,  but  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture,  except  during 
the  life  of  the  person  attainted. 


ARTICLE  IV. 

state  acts. 

Section  1. 
Evidence  of  acts  and  official  records  of  States. 

Section  2. 
Privileges  of  citizens, 

1.  Entitled  to  same  alifl  in  every  State. 

2.  Fugitives  from  justice. 
8.  Fugitives  from  servitude. 

%  Section  3. 

New  States, 

1.  Admission  of. 

2.  Power  of  United  States  over  territorial  and  other  property. 

Section  4. 

United  States  to  guarantee  to  each  State   a  republican   form  of 
government  and  protect  against  invasion, 

.Section  1. 
Evidenceof      1.  Full  faith  and  credit  shall  be  given  in  each  State 

Acts  ftud 

official         to  the  public  acts,  records,  and  judicial  proceedings  of 

records  of 

States.  every  other  State.  And  the  Congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof 

Section  2. 

Priviie<?e9  1.  The  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
States. 

2.  A  person  charged  in  any  Sl|ite  with  treason,  fel- 
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ony,  or  other  crime,  who  shall  flee  from  justice,  and  be 
found  in  anotWfer  State,  shall,  on  demand  of  the  executive 
authority  of  the  State  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime. 

3.  No  person  held  to  service  or  labor  in  one  State, 
under  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  dis- . 
charged  from  such  service  or  labor,  but  shall  be  delivered 
up  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due. 

Section  3. 

1.  New    Slates    may  be   admitted    by  the    Congress  New  states 
into  this  Union;   but  no  new  State  shall  be  formed  or 
erected  within  the  jurisdiction  of  any  other  State;  nor 

any  State  bo  formed  by  the  junction  of  two  or  more 
States,  or  parts  of  States,  without  the  consent  of  the 
Legislatures  of  the  States  concerned,  as  well  as  of  the 
Congress* 

2.  The  Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United 
States;  and  nothing  in  this  Constitution  shall  be  so  (Con- 
strued as  to  prejudice  any  claims  of  the  United  States,  or 
of  any  particular  State. 

Section  4. 
1.   The  United  States  shall  guarantee  to  every  State  United 

States  to 

in    this   Union   a  republican  form   of  government,  and  guarantee 
shall  protect   each   of  them   against  invasion:  and,  on  state  a 

■^  o  /  7  republican 

application    of   the    Lei^islature,   or    of   the    Executive  form  of 

*ri  ^  o  7  govern- 

(when   the   Legislature    cannot   be   convened),   against  ™°°^*°* 
domestic  violence.  •  S^vwion. 


ARTICLE  V. 

amendments. 

Section  1. 
Manner  of  making  Amendments  to  Constitution, 
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Manner  of 
making 
amend- 
ments to 
Constitu- 
tion. 


Section  1.  ^ 

1.  The  Congress,  whenever  two  thirds  of  both  Houses 
shall  deem  it  necessary,  shall  propose  amendments  to 
this  Constitution,  or,  on  the  application  of  the  Legis- 
latures of  two  thirds  of  the  several  States,  shall  call  a 
Convention  for  proposing  amendments,  which,  in  either 
case,  shall  be  valid  to  all  intents  and  purposes,  as  part 
of  this  Constitution,  when  ratified  by  the  Legislatures  of 
thre^  fourths  of  the  several  States,  or  by  Conventions  in 
throe  fourths  thereoif,  as  the  one  or  the  other  mode  of 
ratification  may  be  proposed  by  the  Congress;  provided, 
that  no  amendment  which  may  be  made  prior  to  the  year 
one  thousand  eight  hundred  and  eight  shall  in  any  man- 
ner affect  the  first  and  fourth  clauses  in  the  ninth  section 
of  the  first  Article;  and  that  no  State,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the  Senate. 


ARTICLE  VI. 
promiscuous  provisions. 

Section  1. 

General  proviMons.    . 

1.  Debts. 

2.  Supreme  law  of  the  land. 

3.  Oath  to  support  Constitution.    No  religious  test. 

Section  L 


General 
provisiona. 


1.  All  debts  contracted  and  engagements  entered  into, 
before  the  adoption  of  this  Constitution,  shall  be  as  valid 
against  the  United  States,  under  this  Constitution,  a's 
under  the  Confederation. 

2.  This  Constitution,  and  the  laws  of  the  United 
States  w^hich  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law 
of  the  land;  and  the  Judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding. 
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3.  The  Senators  and  Eepresentatives  before  men- 
tioned, and  the  membeiia  of  the  several  State  Legisla- 
tures, and  all  executive  and  judicial  officers,  both  of  the 
United  States  and  of  the  several  States,  shall  be  bound, 
by  oath  or  affirmation,  to  support  this  Constitution;  but 
no  religious  test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  under  the  United  States. 


ARTICLE  VII. 
katification  of  constitution. 

Section  1. 
WTiat  sufficient  for  rcUificaiion, 

Section  1. 


1.  The  ratification  of  the  Conventions  of  nine  States  What 

suflScient 

shall  be  sufficient  for  the  establishment  of  this  Constitu-  for 

«      ratification 

tion  between  the  States  so  ratifying  the  same. 

Done  in  Convention,  by  the  unanimous  consent  of  the  States  present, 
the  seventeenth  day  of  September,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  eighty-seven,  and  of  the  independence 
of  the  United  States  of  America  the  twelfth.  In  witness  whereof, 
we  have  hereunto  subscribed  our  names. 

GEORGE  WASHINGTON, 

President,  and  Deputy  from  Virginia.* 


NEW  HAMFSHIHE. 

JOHN  LANGDON, 
NICHOLAS  OILMAN. 

■ 

MASSACHUSETTS. 

NATHANIEL  GORHAM, 
RUFUS  KING. 

CONNECTICUT. 

WILLIAM  SAMUEL  JOHN- 
SON, 
ROGER  SHERMAN. 

NEW  YOKK. 

ALEXANDER  HAMILTON. 

NEW  JERSEY. 

WILLIAM  LIVINGSTON, 
DAVID  BREARLY, 
WILLIAM  PATTERSON, 
JONATHAN  DAYTON. 


DELAWARE. 


GEORGE  READ, 
GUNNING  BEDFORD,  Jr., 
JOHN  DICKINSON, 
RICHARD  BASSETT, 
JACOB  BROOM. 


MARYLAND. 


JAMES  M'HENRY, 
DANIEL  or  St.  Tho.  Jenifer, 
DANIEL  CARROLL. 


VIRGINIA. 

JOHN  BLAIR, 
JAMES  MADISON,  Jr., 

NORTH  CAROLINA. 

WILLIAM  BLOUNT, 
RICHARD  DOBBS  SPAIGHT, 
HUGH  WILLIAMSON. 
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PENNSYLVANIA. 

BENJAMIN  FRANKLIN, 
THOMAS  MIFFLIN, 
KOBERT  MORRIS, 
GEORGE  CLYMER, 
THOMAS  FITZSIMONS, 
JARED  INGERSOLL, 
JAMES  WILSON, 
GOUVERNEUR  MORRIS. 


SOUTH  CAROLINA. 

JOHN  RUTLEDGE, 
CHARLES  C.  PINCKNEY, 
CHARLES  PINCKNEY, 
PIERCE  BUTLER. 

GEORGIA. 

WILLIAM  FEW, 
ABRAHAM  BALDWIN. 


Attest:        William  Jackson,  Secretary. 


AMElJfDMEKTS. 

Article     I.  Restriction  on  Power  of  Congress. 
II.  Right  to  Bear  Arms. 

III.  Billeting  Soldiers. 

IV.  Seizures,  Searches,  and  Warrants. 

V.  Criminal    Proceedings  and    Condemnation  of 
Property. 
•  VI.  Mode  of  Trial  in  Criminal  Proceedings. 

VII.  Trial  by  Jury. 
VIII.  Bails— Fines— Punishments. 
IX.  Certain  Rights  Not  Denied  the  People. 
X.  States  Rights. 
XI.  Judicial  Powers. 
XII.  Election  of  President  and  Vice  President. 

XIII.  Slavery. 

XIV.  Citizenship,  Representation,  and  Payment  of 

Public  Debt. 
XV.  Elective  Franchise. 


ARTICLE  I. 


Reatrio- 
tioDs  on 
power  of 
Congress. 


restrictions  on  power  of  congress. 

Section  1.  Free   exercise  of  religion,  speech,  etc.,  and    right  of 
people  to  assemble. 

Section  1.  Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  the  free 
exercise  thereof,  or  abridging  the  freedom  of  speech  or 
of  the  press;  or  the  right  of  the  people  peaceably  to 
assemble,  and  to  petition  the  government  for  a  redress 
of  grievances. — [Proposed  Sept.  25th,  1789:  Batiiied 
Dec.  15th,  1791. 
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ARTICLE  II.  * 

RIGHT  TO  BKAR  ARMS. 

Section  1.  Bight  not  to'  be  denied  to  people. 

Section  1.    A  well  regulated  militia  being  necessary  Right  to 
to  the  security  of  a  free  State,  the  right  of  the  people 
to  keep  and  bear  arms  shall  not  be  infringed. — [Id. 


ARTICLE  III. 

BILLETIKO  OF  SOLDIERS. 

Section  1.  No  soldier  to  be  billeted,  etc. 
Section  1.     No  soldier  shall,  in  time  of  peace,  be  guar-  Billeting 

1  J         »  ofeoldien. 

tered  in  any  house,  without  the  consent  of  the  ownerj 
nor  in  time  of  war,  but  in  a  manner  to  be  prescribed  by 
la^— [Id. 

ARTICLE  IV. 

SEIZURES,  SEARCHES,  AND   WARRANTS. 

Section  1.  Unreasonable  searches,  seizures,  and  warrants  prohibited. 

■ 

Section  1.     The  right  of  the  people  to  be  secure  in  Soizurea, 

searchee, 

their  persons,  houses,  papers,  and  eflfccts,  against  un-  and 
reasonable  searches  and  seizures,  shall  not  be  violated, 
and  no  warrants  shall  issue  but  upon  reasonable  cause, 
supported  by  oath  or  affirmation,  and  particularly  de- 
scribing the  place  to  be  searched,  and  the  person  or' 
things  to  be  seized. — [Id. 


ARTICLE  V. 

criminal  PROCEBDINO  and  condemnation  or  PROPERTY. 

Section  1.  No  person  to  be  held  to  answer  for  certain  crimes  except 

on  indictment.  Exception — not  to  be  twice  tried  for 
same  offense;  not  to  be  a  witness  against  himself; 
right  to  compensation  for  property  condemned. 
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Section  1.  No  person  shall  be  held  to  answer  for 
a  capital.,  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indictment  of  a  grand  jury,  except  in 
cases  arising  in  the  land  or  naval  fo»i»ces,  or  in  the  militia, 
when  in  actual  service,  in  time  of  war,  or  public  danger; 
nor  shall  any  person  bo  subject  for  the  same  offense  to  be 
twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  him- 
self, nor  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use  without  just  compensation. — [Id. 


ARTICLE  VI. 


Mode  of 
trial  in 
criminal 
proceed- 
ing. 


MODE  OF  TRIAL  IN  CRIMINAL  PROCBEDING. 

Section  1.  Accused  entitled  to  speedy  trial;  to  confront  witnesses;  to 

have  counsel;  place  of  trial,  etc. 

Section  1.  In  all  criminal  prosecutions  tbo  acccflbd 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  him;  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor,  and 
to  have  the  assistance  of  counsel  for  his  defense. — [Id. 


ARTICLE  VII. 


TRIAL  BY  JURY. 


Trial  by 
jury. 


Section  1.  Eight  of  trial  by  jury  in  civil  actions. 

Section  1.  In  suits  at  common  law,  where  the  value 
in  controversy  shall  exceed  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved;  and  no  fact,  tried 
by  jury,  shall  be  otherwise  reexamined  in  any  Court  of 
the  United  States  than  according  to  the  rules  of  com- 
mon law. — [Id. 
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ARTICLE  VIII. 

BAIL— FINES— PUNISHMENTS. 

Section  1.  Not  to  be  excessive. 
SECTION  1.     Excessivo  bail  shall  not  be  required,  nor  Bails.  finM, 

puDiflh- 

exceBsivo  fines  imposed,  nor  craol  and  unusual  punish-  ments. 
ments  inflicted. — [Id. 


ARTICLE  IX. 

CERTAIN  RIOHTS  NOT  DENIED  TO  THE  PEOPLE. 

Section  1.  Rights  of  people  not  disparaged  by  Constitution. 
Section  1.     The  enumeration  in  the  Constitution  of  cer-  Certain 

.    .         .    ,  ,11  ,  1  1  1.  rights  not 

tam  rights  shall  not  be  construed  to  deny  or  disparage  deniodto 

tho  peopl8. 

others  retained  by  the  people. — [Id. 


ARTICLE  X. 

STATES  RIGHTS. 

Section  1.  Certain  powers  reserved  to  the  States  or  to  the  people. 
Section  1.     The  powers  not  delegated  to  the  United  sutet 

rights. 

States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States,  respectively,  or  to  tho 
people. — [Id. 


ARTICLE  XI. 
judicial  powers. 
Section  1.  Limitation  on. 

Section  1.  The  judicial  power  of  the  United  States  Judicial 
shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  the  citizens  of  another  State,  or  by 
citizens  or  subjects  of  any  foreign  State. — [Proposed 
March  5th,  1794;  ratified  January  8th,  1798. 

67— vol.  ii. 
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ARTICLE  XII. 


ELECTION  OF  PRESIDENT  AND  VICE  PRE8IDENT- 


Eleotionof 
President 
and  Vice 
President. 


Section  1.  Manner  of  election,  etc. 

Section  1.  The  Electors  shall  meet  in  their  respective 
States,  and  vote  by  ballot  for  President  and  Yice  Presi- 
dent, one  of  whom,  at  least,  shall  not  be  an  inhabitant  of 
the  same  State  with  themselves;  they  shall  name  in  their 
ballots  the  person  voted  for  as  President,  and  in  distinct 
ballots  the  person  voted  for  as  Vice  President;  and  they 
shall  make  distinct  lists  of  all  persons  voted  for  as  Presi- 
dent, and  of  all  persons  voted  for  as  Yice  President,  and  of 
the  number  of  votes  for  each,  which  lists  they  shall  sign 
and  certify,  and  transmit,  sealed,  to  the  seat  of  the  Govern- 
ment of  the  United  States,  directed  to  the  President  of 
the  Senate.  The  President  of  the  Senate  shall,  in  the 
presence  of  the  Senate  and  House  of  Representatives, 
open  all  the  certificates,  and  the  votes  shall  then  be 
counted.  The  person  having  the  greatest  number  of 
votes  for  President  shall  be  the  President,  if  such  a  num- 
ber be  a  majority  of  the  whole  number  of  Electors  ap- 
pointed; and  if  no  person  have  such  a  majority,  then  from 
the  persons  having  the  highest  numbers,  not  exceeding 
three,  on  the  list  of  those  voted  for  as  President,  the 
House  of  Eepresentatives  shall  choose  immediately,  by 
ballot,  the  President.  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  States,  the  representation 
from  each  State  having  one  vote;  a  quorum  for  this  pur- 
pose shall  consist  of  a  member  cfr  members  from  two 
thirds  of  the  States,  and  a  majority  of  all  the  States  shall 
be  necessary  to  a  choice.  And  if  the  House  of  Repre- 
sentatives shall  not  choose  a  President,  whenever  the 
right  of  choice  shall  devolve  upon  them,  before  the  fourth 
day  of  March  next  following,  then  the  Vice  President 
shall  act  as  President,  as  in  the  case  of  the  death  or  other 
constitutional  disability  of  the  President.  The  person 
having  the  greatest  number  of  votes  as  Vice  President 
shall  be  the  Vice  President,  if  such  number  be  a  majority 
of  the  whole  number  of  Electors  appointed;  and  if  no 
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person  have  a  majority,  then  from  the  two  highest  num- 
bers on  the  list  the  Senate  shall  choose  the  Yice  Presi- 
dent; a  quorum  for  the  purpose  shall  consist  of  two 
thirds  of  the  whole  number  of  Senators,  and  a  majority 
of  the  whole  number  shall  be  necessary  to  a  choice.  But 
no  person  constitutionally  ineligible  to  the  office  of  PresiT- 
dent  shall  be  eligible  to  that  of  Vice  President  of  the 
United  States.— [Proposed  Dec.  12th,  1803;  ratified  Sept. 
25th,  1804. 


ARTICLE  XIII. 

BLAYSRY. 

Section  1.  Slavery  prohibited. 

2.  Snforcemcnt  of  this  Article  by  Congress. 

Section  1.     Neither  slavery  nor  involuntary  servitude,  Slarery 
except  as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United 
States  or  any  place  subject  to  their  jurisdiction. 

Sec.  2.     Congress   shall  haye  power  to  enforce  this  Enforoe- 

montofthiB 

Article  by  appropriate  legislation. — [Declared  ratified  De-  Article  by 

cember  18th,  1865.     U.  S.  Statutes  at  Large,  Vol.  13,  p. 

775. 


ARTICLE  XIV. 

CITIZENSHIP,  REPRESENTATION,  AND  PAYMENT  OF  PUBLIC  DEBT. 

Section  1.  Who  are  citizens — rights  of. 

2.  Apportionment  of    representation    among  the  several 

States. 

3.  Certain  persons  disqualified  from  holding  office;  removal 

of  disability,  how  effected. 

4.  Payment  of  public  debt  not  to  be  questioned;  debts 

incurred  in  aid  of  rebellion  not  to  be  assumed. 

5.  Power  of  Congress  to  enforce  this  Article. 

Section  1,    All  persons  born   or  naturalized  in  the  Who  are 
TJnitfed  States  and  subject  to  the  jurisdiction  thereof  are  rightaof. 
citizens  of  the  United  States  and  of  the  State  wherein 
they  reside.    No  State  shall  make  or  enforce  any  law 


582  APPENDIX. 

whioh  shall  abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property  without  due  pro- 
cess  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

Apportion-        Sec.  2.     Representatives  shall  be  apportioned  among 
reprosonta-   the  several  States  accordini'  to  their  respective  numbers, 

tion  among  o  i  / 

stV^^^'*^  counting  the  whole  number  of  persons  in  each  State, 
excluding  Indians  not  taxed.  But  when  the  right  to  vote 
at  any  election  for  the  choice  of  Electors  for  President 
and  Vice  President  of  the  United  States,  Eeprcsentatives 
in  Congress,  the  executive  and  judicial  officers  of  a  State, 
or  the  members  of  the  Legislature  thereof,  is  denied  to 
any  of  the  male  inhabitants  of  such  State,  being  twenty- 
one  years  of  age  and  citizens  of  the  United  States,  or  in 
any  way  abridged,  except  for  participation  in  rebellion  or 
other  crime,  the  basis  of  representation  therein  shall  be 
reduced  in  the  proportion  which  the  number  of  such  male 
citizens  shall  bear  to  the  whole  number  of  male  citizens 
twenty-one  years  of  age  in  such  State. 

Certain  Sec.  3.     No  person  shall  be  a  Senator  or  Ilepresentative 

Sersons 
isquaiifled  in  Coni^rcss,  or  Elector  of  President  and  Yice  President, 

from 

holding        or  hold  any  office,  civil  or  military,  under  the  United 

office,  etc.  J  ->  J  i 

States  or  under  any  State,  who,  having  previously  taken 
an  oath  as  a  member  of  Congress,  or  as  an  officer  of  the 
United  States,  or  as  a  member  of  any  State  Legislature, 
or  as  an  executive  or  judicial  officer  of  any  State,  to  sup- 
port the  Constitution  of  the  United  States,  shall  have 
engaged  in  insurrection  or  rebellion  against  the  same,  or 
given  aid  or  comfort  to  the  enemies  thereof.  But  Con- 
gress may,  by  a  vote  of  two  thirds  of  each  House,  remove 
such  disability. 

Payment  of       Sec.  4.     The  validity  of  the  public  debt  of  the  United 
not  to  bo       States,  authorized  by  law,  including  debts  incurred  for 

3uo9tioned; 
ebts  payment  of  pensions  and  bounties  for  services  in  J3up- 

incurred 

in  aid  of      pressing  insurrection  or  rebel' ion,  shall  not  be  questioned, 
not  to  be      But  neither  the  United  States  nor  any  State  shall  assume 

assumed.  '' 

or  pay  any  debt  or  obligation  incurred  in  aid  of  insur- 
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rection  or  rebellion  against  the  United  States,  or  any 
claim  for  the  loss  or  emancipation  of  any  slave;  but  all 
such  debts,  obligations,  and  claims  shall  be  hold  illegal 
and  void. 

Sec.  5.     The  Conicress  shall  have  power  to  enforce,  by  Power  of 

,  ,  ,  CongroMto 

appropriate  legislation,  the  provisions  of  this  Article. —  enforce  this 
[Declared   ratified   July  28th,   18G8.     U.  S.  Statutes  at 
Large,  Vol.  15,  pp.  709-11. 


ABTICLE  XV. 

ELBCTIYK  FRANCHISE. 


Section  1.  Right  of  all  citizens  to  vote. 

2.  Power  of  Coagrcss  to  enforce  this  Article. 


Section  1.     The  right  of  citizens  of  the  United  States  Right  of 

all  citizeoi 

to  vote  shall  noi  be  denied  or  abridged  by  the  United  to  vote. 
States  or  by  any  Slate,  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Sec.  2.     The  Congress   shall  have  power   to   enforce  Power  of 

Congreea  to 

this  Article  by  appropriate  legislation. — [U.  S.  Statutes  enforce  thi« 
at  Large,  Vol.  15,  p.  3iG. 

Note. — This  Constitution  will  be  found  in  the  anno- 
tated Appendix  to  the  Political  Code. 


INDEX  TO  THE  CONSTITUTION  OF  THE  UNITED  STATES. 


Aet8,  etc.j  of  each  State  entitled  to  credit  in  other  States 

Amendments  to  the  Constitution,  how  made 

Appropriations,  must  be  made  by  law 

Attainder,  bill  of,  prohibited 

Attainder,  of  treason,  not  to  work  corruption  of  blood,  etc 

Bills,  for  revenue,  shall  originate  in  the  House  of  Representatives 

Bills,  how  to  beconie  laws 

Bills,  not.returned  in  ten  days  considered  approved 

Capitation  tax 

C^isus,  to  be  taken  every  ten  years 

CXaim^s,  of  the  United  States,  or  of  the  several  States,  not  to  be  preju- 
diced  

CitizcTts,  of  each  State,  privileges  in  other  States 

who  are Amendment 

Chmmerce,  regulations  of,  to  be  equal,  etc 

OongresSf  vested  with  legislative  power 

mav  alter  the  regulations  of  State  Legislatures  concerning 
elections  of  Senators  and  Representatives,  except  as  to  the 

place  of  choosing  Senators 

shall  assemble  every  year 

may  provide  for  cases  of  removal,  etc.,  of  President  and  Vice 

•  President 

may  determine  time  of  choosing  Electors  of  President  and 

vice  President 

may  vest  the  appointment  of  inferior  officers  in  the  President 

alone,  in  the  Courts  of  law,  or  heads  of  departments 

may  fi*om  time  to  time  establish  Courts  inferior  to  Supreme 

Court 

may  declare  the  punishment  of  treason 

may  prescribe  the  manner  of  proving  the  acts,  records,  etc., 

of  each  State .^ 

the  assent  of,  required  to  formation  of  a  new  State  within 
jurisdiction  of  another,  or  by  the  junction  of  two  or  more... 
ma;y  propose  amendments  to  the  Constitution,  or,  on  applica- 
tion, call  a  convention 

the  assent  of,  required  to  the  admission  of  new  States  into  the 

Union 

powers  of— 

to  lay  and  collect  taxes,  duties,  etc 

to  borrow  money 

to  regulate  commerce 

to  es&blish  uniform  laws  of  bankruptcy  and  naturalization 
to  coin  monev,  regulate  the  value  of  coin,  and  fix  a  stand- 
ard of  weights  and  measures...,, 
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Congress  (continued) — 

to  pu^i^h  conn terf(M ting 

to  establish  Post  Offices  and  po.<;t  ronds 

to  authorize  patents  to  authors  and  inventori: 

to  constitute  tribunals'  interior  to  the  Supreme  Court 

to  define  and  puninh  piracies,  felonies  on  thehi^h  seas,  and 

oiT'enses  against  the  law  of  nations 

to  declare  war,  grant  letters  of  marque,  and  make  rules 

concerning  captures 

to  raise  and  support  armies 

to  pn)vide  and  maintain  a  navy 

to  make  rules  for  the  government  of  the  army  and  navy... 

to  provide  for  calling  out  the  militia  in  certain  cases 

to  provide  for  organizing,  arming,  and  disciplining  the 

militia 

to  exercise  exclusive  legislation  over  certain  places 

to  pasrf'  la>^ -'  necessary  to  carry  the  enumerated  powers 

into  effect 

to  dispose  of  and  make  rules  concerning  the  territory  or 

other  property  of  the  United  States 

to  enforce  thirteenth  amendment Amendment 

to  enforce  fourteenth  amendment Amendment 

to  enforce  fifteenth  amendment Amendment 

OonstitutionfltiwSj  and  treaties  declared  to  be  the  supreme  law 

established  by  the  ratification -of  nine  States 

Courts  Su[)reme,  its  original  and  appellate  jurisdiction 

inferior,  may  be  establisned 

CfrimeSj  persons  accused  of,  fleeingj  from  justice,  may  be  demanded 

Debts,  contracted  before  the  adoption  of  tbe  Constitution  valid 


of  the  United  States,  their  validity  not  to  be  questioned 

Amendment 
IhUies,  on  export^,  prohibited 

on  imports  and  exports,  not  to  be  laid  by  the  States  without 
the  consent  of  Congress 

on  persons  imported 

EleetionSy  of  Senators  and  Representatives  to  be  prescribed  by  the  States 

qualifications  and  returns  of  members  of  Congress  to  be  de- 
termined by  each  house 

right  of  all  citizens  to  vute  at Amendment 

Electors,  of  President  and  Vice  President,  how  chosen  and  their  duties 

same Amendment, 

shall  vote  the  same  day  throughout  the  United  States 

of  President  and  Vice  President,  no  Senator  or  Representii- 
tive,  or  person  holding  office  under  the  United  States,  shall 

serve  as 

JSxeciUive  power,  shall  be  vested  in  a  President 

Ejcports,  diities  on,  prohibited 

JSx  post  facto  law,  prohibited ^ 

Habeas  corpus,  can  only  be  suspended  in  cases  of  rebellion  or  invasion 

Impeachment,  all  civil  officers  liable  to 

Imposts,  power  to  levy 

Importation,  of  persons,  not  to  be  prohibited  prior  to  1808 

Judges,  to  hold  office  during  good  behavior 

compensation,  not  to  be  diminished 

Judicial  power,  where  vested 

the  cases  to  which  it  extends 

limitation  on Amendment 

Judicial  proceedings,  etc.,  of  each  State  entitled  to  full  faith  and  credit 

in  every  other  State 

Jttry,  trial  by.  secured , 

trial  by,  secured Amendment 

trial  in  suits  at  common  law Amendment 
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Law,  the  Constitution,  the  lawa,  and  treaties  of  the  United  States  de- 

chired  the  supreme 

Legislative  I\)wer^  vested  in  Congress 

Money,  to  be  drawn  from  the  Treasury  only  by  laws  appropriating 

Nobility^  titles  of,  not  to  be  granted 

OffirCerSy  civil,  removable  bv  impeachment 

of  Senate,  how  chorion 

Order,  to  be  approved  by  the  President 

Office,  certain,  not  to  b«  filled  by  members  of  Congress 

persons  holding  office  under  the  United  States  not  to  be  a 
member  of  either  House 

certain  persons  disqualified  from  holding 

JPeraons,  importation  of,  not  to  be  prohibited  prior  to  eighteen  hundred 
and  eight 

escaping  from  one  State  to  another  to  be  delivered  up 

lowers,  not  delegated,  reserved — Tenth  Amendment 

l*resents,  emoluments,  office  or  title,  from  foreign  State,  prohibited 

President  of  the  United  States,  vested  with  executive  powers 

snail  be  chosen  for  four  years 

how  elected 

same — Twelfth  Amendment 

qualifications  for 

compensation  of 

oath  of  office 

removable  by  imoeachment 

shall  be  Commanaer  in  Chief  of  the  army  and  navy 

may  require  the  written  opinions  of  the  heads  of  departments- 
may  reprieve  and  pardon 

may  make  treaties  with  consent  of  Senate 

may  appoint  to  office  with  consent  of  Senate 

shall  till  vacancies  happening  during  the  recess  of  Senate 

shall  give  inlbrmation  to  Congress  and  recommend  measures- 
may  convene  both  Houses,  or  either  House,  may  adjourn 
them  in  case  of  disagreement 

shall  receive  Ambassadors,  etc 

shall  take  care  that  the  laws  be  executed 

shall  commission  all  officers  of  the  United  States 

in  case  of  death  of,  etc.,  on  whom  to  devolve 

Property,  shall  not  be  taken  for  public  use  without  just  compensation — 
Fifth  Amendment 

public  debts  not  to  be  questioned  nor  repudiated 

Q^rurti,  for  business 

of  States,  in  choosing  a  President  bv  the  House  of  Repre- 
sentatives— Twelfth  Amendment,  also 

Receipts  and  Expenditures,  account  of,  to  be  published 

Records,  etc,  faith  and  credit  to  be  given  to 

Representatives,  Houses  of,  how  composed •. 

qualifications  of  members 

who  are  disqualified 

how  apportioned 

not  to  exceed  one  for  every  thirty  thousand 

how  apportioned Amendment 

to  choose  their  officers 

vacancies,  how  filled 

shall  have  power  of  impeachment 

judge  of  the  election,  etc.,  of  its  members 

quorum  of 

any  number  may  adjourn  and  compel  absentees  to  attend 

may  determine  rules  of  proceeding 

may  punish  or  expel  a  member 

shall  Keep  a  journal  and  publish  the  same,  except  the  parts 
requiring  secrecy 

68— vol.  ii. 
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lUpresentatives  (continued) — 

shall  not  adfoum  for  more  than  three  days,  nor  to  any  other 
place,  witnout  consent  of  Senate 

one  fifth  of,  present  may  require  the  jeas  and  nays 

House  of,  shall  originate  bills  for  raiding  revenue 

compensation  of. 

privilege  from  arrest 

RepresentcUiveSy  not  to  be  questioned  for  speech  or  debate 

not  to  be  appointed  to  certain  offices 

can,  whilst  serving,  hold  no  oflSce  under  the  United  States... 

members  of,  shall  not  serve  as  electors  of  President,  etc 

vacancies  in,  how  supplied 

ResolvMon^  order,  or  vote,  requirmg  concurrence  of  both  houses  (except 

for  adjournment),  to  be  approved  by  the  President 

Rights  of  the  citizen  declared  to  be: 

liberty  of  conscience  in  matters  of  religion Amendment 

freedom  of  speech  and  of  the  press 

to  assemble  and  petition 

to  keep  and  bear  arms 

to  be  exempt  from  quartering  soldiers  in  any  house  in  time 
of  peace,  and  in  time  of  war,  except  as  prescribed  by  law 

to  be  secure  from  unreasonable  searches  and  seizures 

to  be  free  from  answering  for»a  capital  or  infamous  crime, 
unless  on  presentment  or  indictment  of  a  Grand  Jury 

not  to  be  twice  jeopardized  for  same  offense 

not  to  be  compelled,  in  criminal  cases,  to  be  a  witness  against 
himself 

not  to  be  deprived  of  life,  liberty,  or  property  without  due 
course  of  law 

private  property  not  to  be  taken  for  public  use  without  just 
compensation 

that  the  accused,  in  criminal  prosecutions,  shall  enjoy  the 
ri^ht  of  a  speedy  public  trial,  by  an  impartial  jury  of  the 
vicinage,  and  the  means  necessary  for  his  defense 

that,  in  civil  cases,  facts  tried  by  a  lury  shall  only  be  re6x- 
nmined  according  to  the  rules  of  the  common  law 

that,  in  suits  at  common  law,  where  the  value  shall  exceed 
twenty  dollars,  the  riffht  of  trial  by  jury  shall  be  preserved 

that  excessive  bail  shall  not  be  required,  excessive  fines  im- 
posed, or  cruel  or  unusual  punishments  inflicted 

Bights^  that  the  enumeration  of  certain  shall  not  operate  to  disparage 

others  retained 

Rules^  each  house  shall  determine  its  own 

Senate  of  the  United  States^  composed  of  two  Senators  from  each  State 

how  chosen,  classified,  and  terms  of  service 

qualifi(^tions  of  members 

shall  cnoose  their  oflScers,  except  the  President 

shall  be  judge  of  election,  etc.,  of  its  members 

what  number  shall  bo  a  quorum 

any  number  may  adjourn,  and  compel  the  attendance  of  ab- 
sentees  

may  determine  its  rules 

may  punish  or  expel  a  member 

shall  Keep  a  journal  and  publish  the  same 

shall  not  adjourn  for  more  than  throe  days,  nor  to  any  other 
place,  without  the  consent  of  the  other  house 

one  fifth  of,  present,  may  require  the  yeas  and  nays 

may  propose  amendments  to  bills  for  raising  revenue 

shall  try  impeachments 

their  judgments,  extent  of. 

members  of,  shall  receive  a  compensation  to  be  ascertained 
by  law 

privileged  from  arrest 
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Senate  of  the  United  States  (continued) — 

shall  not  be  questioned  elsewhere  for  any  speech  or  debate  in 
the  house 

shall  not  be  appointed  to  certain  offices 

Senators  and  BepresentatireSf  election  of,  how  prescribed 

who  are  disqualified  from  beini^ 

Senator,  shall  not  be  an  elector  of  President 

Slavery  J  abolished Amendment 

Slaves.    See  Persons, 

Speaker,  how  chosen 

States,  restrictions  on  powers  of. 

new,  may  be  admitted  into  the  Union 

how  formed  within  the  jurisdiction  of  other,  or  by  the  junc- 
tion of  two  or  more 

Judges  of,  bound  to  consider  Constitution  and  laws  of  United 
States  supreme 

majority  ot  all  necessary  to  the  choice  of  President 

each  to  be  j^uaranteed  a  republican  form  of  government,  pro- 
tection against  invasion,  and  domestic  violence 

Taxes,  on  persons  imported,  not  to  exceed  ten  dollars 

direct,  how  apportioned., 

capitation  or  direct,  shall  be  laid  only  in  proportion  to  census 

on  exports,  prohibited 

Territory,  or  property  of  the  United  States,  Congress  to  make  rules 

concemmg 

Te9<,  religious,  shall  not  be  required 

TiUes.    See  Nobility 

THUe,  from  foreign  State.    See  Presents 

Treason,  defined 

Treasury,  money  drawn  from,  only  by  appropriation 

Th-eaties,  the  supreme  law 

VacaneieSjhow  filled 

in  representation  in  Congress,  how  filled 

Vessels,  to  enter,  clear,  and  pay  duties  in  the  States  in  which  they 

arrive,  or  from  whicn  they  depart 

Vice  President,  of  the  United  States,  how  elected — ^twelfth  amendment, 
also 

qualifications  for — twelfth  amendment. 

shall,  in  certain  cases,  discharge  the  duties  of  President 

may  be  removed  by  impeachment .• 

Vote,  all  citizens  entitled  to 

Vote,  etc.,  how  passed.    See  Resolution 

Warrants,  for  searches,  etc.,  when  and  how  to  issue — fourth  amend- 

^  ment « 

Witness,  in  criminal  cases,  no  one  compelled  to  be  against  himself— 

fifth  amendment 
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CONSTITUTION  OF  CALIFORNIA. 


ADOPTED  BY  THE  CONVENTION,  OCTOBER  TENTH, 
EIGHTEEN  HUNDRED  AND  FORTY-NINE;  RATIFIED 
BY  THE  PEOPLE,  NOVEMBER  THIRTEENTH,  EIGHT- 
EEN HUNDRED  AND  FORTY-NINE;  PROCLAIMED, 
DECEMBER  TWENTIETH,  EIGHTEEN  HUNDRED  AND 
FORTY-NINE;  AND  AMENDED,  EIGHTEEN  HUNDRED 
AND  SIXTY-TWO. 


PREAMBLE. 

We,  the  People  of  California,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  blessings, 
do  establish  this  Constitution. 


Article     I.  Declaration  or  Rights. 
II.  Right  of  Suffrage. 

III.  Distribution  of  Powers. 

IV.  Legislative  Department. 
V.  Executive  Department. 

VI.  Judicial  Department. 
VII.  Militia. 
VIII.  State  Debts. 
IX.  Education. 

X.  Mode  of  Amending  and  Revising  the  Consti- 
tution. 
XI.  Promiscuous  Provisions. 
XII.  Boundary. 
Schedule. 


ARTICLE  I. 


Section  1.  Inalienable  rights. 

2.  Popular  government. 
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Section  3.  Jury  trial. 

4.  Eeligious  worship,  and  liberty  of  conscience. 

5.  Habeas  corpus. 

6.  Excessive  bail,  fines,  and  punishments. 

7.  All  offenses  bailable — one  exception. 

8.  Personal  rights,  and  rights  of  property. 
*  9.  Liberty  of  speech  and  press,  and  law  of  libel. 

10.  Popular.assemblies. 

11.  Uniformity  of  general  laws. 

12.  Military  power. 

13.  Quartering  of  soldiers. 

14.  Representation. 

15.  Imprisonment  for  debt. 

16.  Laws  prohibited. 

17.  Rights  of  foreigners. 

18.  Slavery  prohibited. 

19.  Search  warrants. 

20.  Treason  defined,  and  how  punished. 

21.  Popular  rights  retained  by  the  people. 

Section  1.  All  men  are  by  nature  free  and  independ- 
ent, and  have  certain  inalienable  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  property,  and  pur- 
suing  and  obtaining  safety  and  happiness. 

Sec.  2.  All  political  power  is  inherent  in  the  people. 
Government  is  instituted  for  the  protection,  security,  and 
benefit  of  the  people,  and  they  have  the  right  to  alter  or 
reform  the  same  whenever  the  public  good  may  require  it. 

JurytriaL  Sec.  3.  The  right  of  trial  by  jury  shall  be  secured  to 
all,  and  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties,  in  all  civil  cases,  in  the  manner  to 
be  prescribed  by  law. 


Inaliena- 
ble rights. 


Popular 
govern- 
ment. 


Sec.  4.     The  free  exercise  and  enjoyment  of  religious 
profession  and  worship,  w^ithout  discrimination  or  prefer- 


Religious 
worship, 
and 
liberty  of 

conscience,  ence,  shall  forever  be  allowed  in  this  State;  and  no  person 
shall  be  rendered  incompetent  to  be  a  witness  on  account 
of  his  opinions  on  matters  of  religious  belief;  but  the  lib- 
erty of  conscience  hereby  secured  shall  not  be  so  con- 
strued as  to  excuse  acts  of  licentiousness,  or  justify 
practices  inconsistent  with  the  peace  or  safety  of  this 
State. 
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Sec.  5.     The  privilege  of  the  writ  of  habeas  corpus  Habeas 

corpus. 

shall  Dot  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

Sec.  6.     Excessive  bail  shall  not  be  required,  nor  exces-  Excessive 

bail,  tines, 

sive  fines  imposed:  nor  shall  cruel  or  unusual  punish-  andpun- 

^  '  '^  isnments. 

ments  be  inflicted;  nor  shall  witnesses  be  unreasonably 
detained. 

Sec.  7.    All  persons  shall  be  bailable  by  sufficient  sure-  All  offenses 

^  .         ^  bailable- 

ties,  unless  for  capital  offenses  when  the  proof  is  evident  one 

-^  '-  exception. 

or  the  presumption  great. 

Sec.  8.     No  person  shall  be  held  to  answer  for  a  capi-  Personal 

*  *        rif^hts,  and 

tal  or  otherwise  infamous  crime  (except  in  cases  of  im-  rights  of 

^  i  property. 

peachment,  and  in  cases  of  militia  when  in  actual  service, 
and  the  land  and  naval  forces  in  time  of  war,  or  whicb 
this  State  may  keep,  with  the  consent  of  Congress,  in 
time  of  peace,  and  in  cases  of  petit  larceny,  under  the 
regulation  of  the  Legislature)  unless  on  presentment  or 
indictment  of  a  Grand  Jury;  and,  in  any  trial  in  any 
Court  whatever,  the  party  accused  shall  be  allowed  to 
appear  and  defend,  in  person  and  with  counsel,  as  in  civil 
actions.  No  person  shall  be  subject  to  be  put  twice  in 
jeopardy  for  the  same  offense;  nor  shall  he  be  compelled, 
in  any  criminal  case,  to  be  a  witness  against  himself;  nor 
be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law;  nor  shall  private  property  be  taken  for 
public  use  without  just  compensation. 

Sec.  9.     Every   citizen   may  freely  speak,  write,  and  Liberty  of 

speech  and 

publish  his  sentiments  on  all  subjects,  being  responsible  press,  and 
for  the  abuse  of  that  right;  and  no  law  shall  be  passed  libeL 
to  restrain  or  abridge  the  liberty  of  speech  or  of  the 
press.  In  all  criminal  prosecutions  on  indictments  for 
libels,  the  truth  may  be  given  in  evidence  to  the  jury; 
and  if  it  shall  appear  to  the  jury  that  the  matter  charged 
as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted;  and 
the  jury  shall  have  the  right  to  determine  the  law  and 
the  fact. 
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Popular 
assemblioB 


Sec.  10.  The  people  shall  have  the  right  freely  to 
assemble  together  to  consult  for  the  common  good,  to 
instruct  their  Eepresentatives,  and  to  petition  the  Legis- 


lature for  redress  of  grievances. 


Sec.  11.    All  laws  of  a  general  nature  shall  have  a 


Uniform- 
ity of  gen- 
eral laws,      uniform  operation. 


Military 
power. 


Sec.  12.  The  military  shall  be  subordinate  to  the  civil 
power.  No  standing  army  shall  be  kept  up  by  this  State 
in  time  of  peace;  and,  in  time  of  war,  no  appropriation 
for  a  standing  ekvmy  shall  be  for  a  longer  time  than  two 
years. 

Quartering        Sec.  13.     No  soldier  shall,  in  time  of  peace,  be  quar- 

of  soldiers.  '  r  »  i 

tered  in  any  house  without  the  consent  of  the  owner; 
nor  in  time  of  war,  except  in  the  manner  to  be  prescribed 
by  law. 


Represen- 
tation. 


Imprifon- 
ment  for 
debt. 


Laws 
prohibited. 


Rights  of 
foreigners. 


Slavery 
prohibited. 


Search 
warrants. 


Sec.  14.  Eepresentation  shall  be  apportioned  accord- 
ing to  population. 

Sec.  15.  No  person  shall  bo  imprisoned  for  debt  in 
any  civil  action,  or  mesne  or  final  process,  unless  in  cases 
of  fraud;  and  no  person  shall  be  imprisoned  for  a  militia 
fine  in  time  of  peace. 

Sec.  16.  No  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts,  shall  ever  be  passed. 

Sec.  17.  Foreigners  who  are  or  who  may  hereafter 
became  bona  fide  residents  of  this  State,  shall  enjoy  the 
same  rights  in  respect  to  the  possession,  enjoyment,  and 
inheritance  of  property,  as  nativje  born  citizens. 

Sec.  18.  Neither  slavery  nor  involuntary  servitude, 
unless  for  the  punishment  of  crime,  shall  ever  be  tole- 
rated in  this  State. 

Sec.  19.  The  right  of  the  people  to  be  secure  in  their 
persons,  houses,  papers,  and  effects,  against  unreasonable 
seizures  and  searches,  shall  not  be  violated;  and  no  war- 
rant  shall  issue,  but  for  probable  cause,  supported  by  oath 
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or  affirmation,  particularly  describing  the  place  to  be 
searched  and  the  persons  and  things  to  be  seized. 

Sec.  20.     Treason  against  the  State  shall  consist  only  Jreawn 
in  levying  war  against  it,  adhering  to  its  enemies,  or  ^J^jj^J^ 
giving  them  aid  and  comfort.     No  person  shall  be  con- 
victed of  treason,  unless  on  the  evidence  of  two  witnesses 
to  the  same  overt  act,  or  confession  in  open  Court. 

Sec.  21.     This  enumeration  of  riechts  shall  not  be  con-  Popular 
strued  to  impair  or  deny  others  retained  by  the  people.       retained  by 

btio  people* 

Sec.  22.  The  Legislature  shall  have  no  power  to 
make  an  appropi'iation,  for  any  purpose  whatever,  for  a 
longer  period  than  two  years. 

•  Note. — This  Article  was  amended  in  1871,  by  adding 

Sec.  22,  to  read  as  now  printed  in  the  text;  see  Stats. 
1869-70,  p.  267,  ratified  in  1871. 


ARTICLE  II. 

RIGHT  OF  SUFFRAGE. 

Section  1.  "Who  are  or  may  be  electors. 

2.  Privileges  of  electors. 

3.  Militia  duty,  when  not  to  be  performed  by  electors. 

4.  Residence  of  voters,  gained  or  lost. 

5.  Who  are  not  electors. 

6.  Election  by  ballot. 

Section  1.     Every  white  male  citizen' of  the  United  Who  are  or 

may  be 

States,  and  every  white  male  citizen  of  Mexico  who  shall  electors, 
have  elected  to  become  a  citizen  of  the  United  States, 
under  the  treaty  of  peace  exchanged  and  ratified  at  Que- 
retaro,  on  the  thirteenth  day  of  May,  eighteen  hundred 
and  forty-eight,  of  the  age  of  twenty-one  years,  who  shall 
have  been  a  resident  of  the  State  six  months  next  pre- 
ceding the  election,  and  the  county  or  district  in  which 
he  claims  his  vote  thirty  days,  shall  be  entitled  to  vote 
at  all  elections  which  are  now  or  hereafter  may  be  au- 
thorized by  law;  provided,  that  nothing  herein  contained 
shall  be  construed  to  prevent  the  Legislature,  by  a  two- 

69— vol.  11. 
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thirds  concurrent  vote,  from  admitting  to  the  right  of 
suffrage  Indians,  or  the  descendants  of  Ipdians,  in  such 
special  cases  as  such  a  proportion  of  the  legislative  body 
may  deem  just  and  proper. 

Pririieges         Sec.  2.     Electors   shall,   in   all   cases  except  treason, 

of  elocton. 

felony,  or  breach  of  the  peace,  be  privileged  from  arrest 
on  the  days  of  election,  during  their  attendance  at  such 
election,  going  to  and  returning  therefrom. 

MiUtU  Sec.  3.     No  elector  shall  be  obliged  to  perform  militia 

not  to  be      duty  on  the  day  of  election,  except  in  time  of  war  or 

performed  ,  ..       _ 

byeieotora.  public  danger. 

Residence  Sec.  4.  For  the  purpose  of  voting,  no  person  shall  be 
pined  or  deemed  to  have  gained  or  lost  a  residence  by  reason  of 
his  presence  or  absence  while  employed  in  the  service  of 
the  United  States,  nor  while  engaged  in.  the  navigation 
of  the  waters  of  this  State  or  of  the  United  States,  or  of 
the  high  seas;  nor  while  a  student;  at  any  seminary  of 
learning;  nor  while  kept  at  any  almshouse,  or  other  asy- 
lum, at  public  expense;  nor  while  confined  in  any  public 
prison. 

Who  are  Sec.  5.     No  idiot  or  insane  person,  or  person  convicted 

of  any  infamous  crime,  shall  be  entitled  to  the  privileges 
of  an  elector. 

Election  by       Sec.  6.    All  elections  by  the  people  shall  be  by  ballot. 

ballot 


ARTICLE  III. 

DISTRIBUTION  OF  POWERS. 

Section  1.    Three  Separate  departments. 

Three  SECTION  1.     The  powers  of  the  Government  of  the  State 

depart-        of  California  shall  be  divided  into  three  separate  depart- 
ments. 

ments:  the  Legislative,  the  Executive,  and  Judicial;  and 

no  person  charged  with  the  exercise  of  powers  properly 

belonging  to  one  of  these  departments  shall  exercise  any 

functions  appertaining  to  either  of  the  others,  except  in 

the  cases  hereinafter  expressly  directed  or  permitted. 
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ARTICLE  IV. 

LEGISLATIVE  DEPARTMENT. 

Section  1.  Senate  and  Assembly,  and  enacting  clause  of  laws. 

2.  Sessions  of  the  Legislature. 

3.  Election  and  term  of  Assemblymen. 

4.  Qualifications  of  Legislators. 

5.  Election  and  term  of  Senators. 

6.  Number  and  classes  of  Senators. 

7.  Number  of  Senators,  when  increased. 

8.  ^Organization  of  Legislative  Houses. 

9.  What  number  constitutes  a  quorum. 

10.  Rules  for  their  government,  and  expulsions. 

11.  Each  House  to  keep  a  Journal. 

12.  Members  privileged  from  arrest  and  summons. 

13.  Vacancies,  how  tilled. 

14.  Open  doors,  and  secret  sessions. 

15.  Adjournments,  how  long  and  where  to. 

16.  Origin  and  passage  of  bills. 

17.  Bills  to  be  approved  by  the  Governor  or  returned  vetoed; 

passage  over  the  veto. 

18.  Assembly  to  present,  and  Senate  to  try  articles  of  impeach- 

ment. 

19.  What  officers  liable  to  impeachment.    Judgment  in  what. 

20.  Member  ineligible  to  office  created  during  his  term  of 

office. 

21.  Persons  holding  lucrative  offices  under  the  United  States 

Government,  etc.,  ineligible  to  office  under  State  Gov- 
ernment.   Proviso. 

22.  Embezzlement  or  defalcation  of  public  fUnds  by  officer. 

Penalty. 

23.  Public  moneys  and  accounts,  how  dis^Ased  of  and  kept, 

and  published  with  laws. 

24.  CoAapensation,  how  fixed. 

25.  Title  of  laws;  how  revised  and  iamended. 

26.  Divorces  shall  not  be  granted  by  Legislature. 

27.  Lotteries  prohibited. 

28.  Census,  when  and  how  taken.    Number  of  members. 

29.  Apportionment  of  Legislators. 

30.  Congressional,  Senatorial,  and  Assembly  Districts. 

31.  Corporations  to  be  formed  under  general  laws. 

32.  Dues  of  corporations,  and  individual  liability  therefor. 

33.  What  are  corporations.    Their  powers  and  duties. 

34.  Banks  of  deposit  authorized. 

35.  Banks  of  circulation  prohibited.  ' 

36.  Individual  liability  of  corporators  for  debt. 

37.  Organization  of  municipal  corporations. 
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Section  38.  Le^^islative  elections  to  be  viva  voce. 

39.  Amendments  to  Article  IV  not  to  affect  official  incum- 
bency. 

Senato  and       SECTION  1.     The  Legislative  power  of  this  State  shall 

Assombly, 

andonact-    be  vestecl  in  a  Senate  and  Assembly,  which  shall  be  desier- 

mg  clause  "  ^ 

of  laws.  nated  the  Legislature  of  the  State  of  California,  and  the 
enacting  clause  of  every  law  shall  be  as  follows:  "The 
People  of  the  State  of  California,  represented  in  Senate 
and  AssemNy,  do  enact  as  follows.'* 

Sessions  Sec.  2.     The  scssions  of  the  Lecrislature  shall  be  bien- 

Legislature  nial,  and  shall  commence  on  the  first  Monday  of  December 
next  ensuing  the  election  of  its  members,  unless  the  Gov- 
ernor of  the  State  shall,  in  the  interim,  convene  the  Leg- 
islature by  proclamation.  No  session  shall  continue 
longer  than  one  hundred  and  twenty  days. 

Election       *    Sec.  3.     The  members  of  the  A  sscmbly  shall  be  chosen 

and  term  of  . 

Assembly-  biennially,  by  the  qualified  electors  of  their  respective 
districts,  on  the  first  Wednesday  in  September,  unless 
otherwise  ordered  by  the  Legislature,  and  their  terra  of 
office  shall  be  two  years. 

quaiifica-         Sec.  4.     Senators  and  members  of  Assembly  shall  be 

tiona  of  ,     1 . 

Legislators  dulj^  qualified  electors  in  the  respective  counties  and  dis- 
tricts which  they  represent. 

Election  Sec.  5.     Senators  shall  be  chosen  for  the  term  of  four 

and  term  of  v    .  i  /»     * 

Senators,  years,  at  the  Sfime  time  and  places  as  members  ot  the 
Assembly;  and  no  person  shall  be  a  member  of  the  Senate 
or  Assembly  who  has  not  been  a  citizen  and  inhabitant  of 
the  State  and  of  the  county  or  district  for  which  he  shall 
bo  chosen  one  year  next  before  his  election. 

Number  Seo.  6.     The  number  of  Senators  shall  not  be  less  than 

and  classes 

of  Senators,  one  third,  nor  more  than  one  half,  of  that  of  the  members 
of  the  Assembly;  and  at  the  first  session  of  the  Lcgisla- 
ture  after  this  section  takes  effect,  the  Senators  shall  be 
divided  by  lot,  as  equally  as  may  be,  into  tAvo  classes. 
The  seats  of  l^he  Senators  of  the  first  class  shall  be  vacated 
at  the  expiration  of  the  second  year,  so  that  one  half  shall 
be  chosen  biennially. 


APPENDIX.  549 

Sec.  7.     AYhen  the  number  of  Senators  is  increased  Numborof 

Senators, 

they  shall  be  apportioned  by  lot,  so  as  to  keep  the  two  when 

^  ^  "         '  *■  increased. 

classes  as  nearly  equal  in  number  as  possible. 

Sec.  8.     Each  IIousc  shall  choose  its  own  officers,  and  Organiza- 
tion of  . 

judge  of  the  qutililications,  elections,  and  returns  of  its  Legislative 
own  members. 

Sec.  9.     A  majority  of  each  House  shall  constitute  a  What 

"         *'  number 

quorum  to  do  business;  but  a  smaller  number  may  adjourn  constitutes 

^  '  ./J  a  quorum. 

from  day  to  da}",  and  may  compel  the  attendance  of  absent 
members,  in  such  manner  and  under  such  penalties  as 
each  House  may  provide. 

Sec.  10.     Each  House  shall  determine  the  rule  of  its  Rules  for 

their 

own  proceedinL'S,  and  ma^',  with  the  concurrence  of  two  govern- 

^  '^  '  "^ '  mont,  and 

thirds  of  all  the  members  elected,  expel  a  member.  expulsions 

Sec.  11.     Each  House  shall  keep  a  Journal  of  its  own  Each 

House  to 

proceedings,  and  publish  the  same;  and  the  yeas  and  nays  keep  a 
of  the  members  of  either  House  on  any  question  shall,  at 
the  desire  of  any  three  members  present,  be  entered  on 
the  Journal, 

Shc.  12.     Members  of  the  Legislature  shall,  in  all  cases  Members 

privileged 

except  treason,  felony,  and  breach  of  the  peace,  bo  privi-  from  arrest 
leged  from  arrest,  and  shall  not  bo  subject  to  any  civil  summona. 
process  during  the  session  of  the  Legislature,  nor  for  fif- 
teen days  next  before  tire  commencement  and  after  the 
termination  of  each  session. 

Sec.  13      When  vacancies  occur  in  either  House,  the  Vacancies, 

how  filled. 

Governor,  or  the  person  exercising  the  functions  of  the 
Governor,  shall  issue  writs  of  election  to  till  such  vacan- 
cies. 

Sec.  14.     The  doors  of  each  House  shall  be  open,  except  Open  doors 

and  secret 

on  such  occasions  as,  in  the  opinion  of  the  House,  may  sessions, 
require  secrecy. 

Sec.  15.     Neither  House  shall,  without  the  consent  of  Adjourn- 
ments, how 
the  other,  adjourn  for  more  than  three  da3''s,  nor  to  any  long  and 

whereto. 

other  place  than  that  in  which  they  may  be  sitting. 
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Origin  and 
passa«o  of 
bills. 


Bills  to  be 
approved 
by  tho 
Governort 
etc. 


Impeach- 
ment 


What 
officers 
liable  to 
impeach- 
ment, etc 


Sec.  16.  Jknj  bill  may  originate  in  either  House  of-the 
Legislature,  and  all  bills  passed  by  one  House  may  be 
amended  in  the  other. 

Sec.  17.  Every  bill  which  may  have  passed  the  Legis- 
lature shall,  before  it  becomes  a  law,  be  presented  to  the 
Governor.  If  he  approve  it,  he  shall  sign  it.  but  if  not  he 
shall  return  it,  with  his  objections,  to  the  House  in  which 
it  originated,  which  shall  enter  the  same  upon  tho  Journal, 
and  proceed  to  reconsider  it.  If,  after  such  reconsidera- 
tion, it  again  pass  both  Houses,  by  yeas  and  nays,  by  a 
majority  of  two  thirds  of  the  members  of  each  House 
present,  it  shall  become  a  law,  notwithstanding  the  Gov- 
ernor's objections.  If  any  bill  shall  not  be  returned 
within  ten  days  after  it  shall  have  been  presented  to  him 
(Sundays  excepted),  the  same  shall  become  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  Legislature,  by 
adjournment,  prevent  such  return. 

Sec.  18.  The  Assembly  shall  have  the  sole  power  of 
impeachment,  and  all  impeachments  shall  be  tried  by  the 
Senate.  When  sitting  for  that  purpose,  the  Senators  shall 
be  upon  oath  or  affirmation ;  and  no  person  shall  be  con- 
victed without  the  concurrence  of  two  thirds  of  the  mem- 
bers  present. 

Sec  19.  The  Governor,  Lieutenant  Governor,  Secre- 
tary of  State,  Controller,  Treasurer,  Attorney  general. 
Surveyor  GeneAl,  Justices  of  the  Supreme  Court,  and 
Judges  of  the  District  Court,  shall  be  liable  to  impeach- 
ment for  any  misdemeanor  in  office;  but  judgment  in  such 
cases  shall  extend  only  to  removal  from  office  and  dis- 
qualification to  hold  any  office  of  honor,  trust,  or  profit 
under  the  State;  but  the  party  convicted  or  acquitted 
shall,  nevertheless,  be  liable  to  indictment,  trial,  and 
punishment  according  to  law.  All  other  civil  officers 
shall  be  tried  for  misdemeanor  in  office  in  such  a  manner 
as  the  Legislature  may  provide. 

Sec.  20.  No  Senator  or  member  of  Assembly  shall, 
during  the  term  for  which  he  shall  have  been  elected,  be 
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appointed  to  any  civil  office  of  profit  under  this  State  Meinber 

ineligible 

which    shall  have  been  created  or   the   emoluments   of  to  office 

created 

which  shall  have  been  increased  during  such  term,  except  during  his 
such  offices  as  may  be  filled  by  election  by  the  people.       ^^^^ 

Sec.  21.     No  person  holding  any  lucrative  office  under  Pe'jpM 
the  United  States,  or  any  other  power,  shall  be  eligible  i»wratiye 
to  any  civil  office   of  profit  under  this  State;  provided,  W^fl^^^ 
that  officers  in  the  militia  to  which  there  is  attached  no  |o*y^, 
annual  salary,  or  local  officers  and  Postmasters,  whose  [Jlf^bu* 
compensation  does  not  exceed  five  hundred  dollars  per  undSstate 
annum,  shall  not  be  deemed  lucrative.  Sent™" 

Sec.  22.     No  person  who  shall  be  convicted  of  the  em-  Embeziio- 

mont  or 

bezzlement  or   defalcation   of  the  public   funds  of  this  defalcation 

■^  of  public 

State  shall  ever  be  eligible  to  any  office  of  honor,  trust,  or  ^"^ds  by 
profit  under  this  State;   and  the  Legislature   shall,   as  I'onaity. 
soon  as  practicable,  pass  a  law  providing  for  the  punish- 
me^t,  of  such  embezzlement  or  defalcation  as  a  felony. 

Sec.  23.     No  money  shall  be  drawn  from  the  Treasury  Public 

money  and 

but  in  consequence  of  appropriations  made  by  law.     An  accounts, 
accurate  statement  of  the  receipts  and  expenditures  of  disposed  of 

*  ^  and  kept, 

the  public  moneys  shall  be  attached  to  and  published  ^^ 
with  the  laws  at  every  regular  session  of  the  Legisla- 
ture. 

Seo.  24.     The  members  of  the  Legislature  shall  receive  Compensa- 
for  their  services  a  compensation  to  be  fixed  by  law,  and  fixed, 
paid  out  of  the  public  Treasury;  but  no  increase  of  the 
compensation  shall  take  effect  during  the  term  for  which 
the  members  of  either  House  shall  have  been  elected. 

Sec.  25.     Every  law  enacted  by  the  Legislature  shall  TiUeof 

laws,  etc. 

embrace  but  one  object,  and  that  shall  be  expressed  in 
the  title;  and  no  law  shall  be  revised  or  amended  by 
reference  to  its  title;  but  in  such  case  the  Act  revised  or 
section  amended  shall  be  reenacted  and  published  at 
length. 

Sec.  26.    No  divorce  shall  be  granted  by  the  Legisla-  Divorces, 
ture. 
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Lotteries. 


CensoB. 


Apportion- 
ment of 
Legislators 


Congres- 

Monal, 

Senatorial, 

and 

Appombly 

Districts. 


Corpora- 
tions. 


Sec.  27.  Xo  lottery  shall  be  allowed  by  this  State, 
nor  shall  the  sale  of  lottery  tickets  be  allowed. 

Sec.  28.  The  enumeration  of  the  inhabitants  of  this 
State  shall  be  taken,  under  the  direction  of  the  Legisla- 
ture, in  the  years  one  thousand  eight  hundred  and  fifty- 
two  and  one  thousand  eight  hundred  and  fifty-five,  and 
at  the  end  of  every  ten  years  thereafter;  and  these  enu- 
merations, together  with  the  census  that  may  bo  taken 
under  the  direction  of  the  Congress  of  the  United  States, 
in  the  year  one  thousand  eight  hundred  and  fifty  and 
every  subsequent  ten  years,  shall  serve  as  the  basis  of 
representation  in  both  Houses  of  the  Legislature. 

Sec.  29.  The  number  of  Senators  and  members  of 
Assembly  shall,  at  the  first  session  of  the  Legislature 
holden  after  the  enumerations  herein  provided  for  are 
made,  be  fixed  by  the  Legislature,  and  apportioned 
among  the  several  counties  and  districts  to  be  establ^hed 
by  law,  according  to  the  number  of  white  inhabitants. 
The  number  of  members  of  Assembly  shall  not  be  less 
than  twenty-four,  nor  more  than  thirty-six,  until  the 
number  of  inhabitants  within  this  State  shall  amount  to 
one  hundred  thousand;  and,  after  that  period,  in  such 
ratio  that  the  whole  number  of  members  of  Assembly 
shall  never  be  less  than  thirty  nor  more  than  eighty. 

Sec  30.  When  a  Congressional,  Senatorial^  or  Assem- 
bly District  shall  be  composed  of  two  or  more  counties, 
it  shall  not  be  separated  by  any  county  belonging  to 
another  district.  No  county  shall  be  divided  in  forming 
a  Congressional,  Senatorial,  or  Assembly  District  so  as 
to  attach  one  portion  of  a  county  to  another  county;  but 
the  Legislature  may  divide  each  county  into  as  many 
Congressional,  Senatorial,  or  Assembly  Districts  as  «uch 
county  may  by  apportionment  be  entitled  to. 

Sec  31.  Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  Act,  except  for 
municipal  purposes.  All  general  laws  and  special  Acts 
passed  pursuant  to  this  section  may  be  altered  from  time 
to  time,  or  repealed. 
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Sec.  32.    Dues  from  corporations  shall  be  secured  by  Duos  of 

♦  corpora- 

such   individual  liability  of  the   corporators   and  other  aona.etc. 

means  as  may  be  prescribed  by  law. 

Sec.  33.     The  term  corporations,  as  used  in  this  Article,  What  are 

corpora- 
shall  be  construed  to  include  all  associations  and  joint  tions. 

stock  companies  having  any  of  the  powers  or  privileges 
of  corporations  not  possessed  by  individuals  or  partner- 
ships.    And  all  corporations  shall  have  the  right  to  sue  Their 
and  shall  be  subject  to  bo  sued  in  all  Courts,  in  like  cases  duties, 
as  natural  persons. 

Sec.  34.  The  Legislature  shall  have  no  power  to  pass  Banks  of 
any  Act  granting  any  charter  for  banking  purposes,  but  authonied 
associations  may  be  formed,  under  generaf  laws,  for  the 
deposit  of  gold  and  silver;  but  no  such  associations  shall 
make,  issue,  or  put  in  circulation  any  bill,  check,  ticket, 
certificate,  promissory  note,  or  other  paper,  or  the  paper 
of  any  bank,  to  circulate  as  money. 

Sec.  35.     The  Legislature  of  this  State  shall  prohibit  Banks  of 

-       ,  .      .  circulation 

by  law  any  person  or  persons,  association,  company,  or  prohibited. 

■ 

corporation  from  exercising  the  privileges  of  banking  or 
creating  paper  to  circulate  as  money. 

Sec.  36.     Each  stockholder  of  a  corporation  or  joint  individual 

liability  of 

Stock  association  shall  be  individually  and  personally  corporators 

-^  ^  J    for  debt. 

liable  for  his  proportion  of  all  its  debts  and  liabilities. 

Sec.  37.     It  shall  bo  the  duty  of  the  Legislature  to  Organisa- 
tion of 
provide  for  the  organization  of  cities  and  incorporated  municipal 

corpora- 
villages,  and  to  restrict  their  power  of  taxation, -assess-  tions. 

mont,  borrowing  money,  contracting  debts,  and  loaning 

their  credit,  so  as  to  prevent  abuses  in  assessments  and 

in  contracting  debts  by  such  municipal  corporations. 

Sec.  38.     In  all  elections  by  the  Legislature  the  mem-  Legislative 

elections 

hers  thereof  shall  vote  viva  voce,  and  the  votes  shall  be  to  be 

viva  voce. 

entered  on  the  journal. 

Sec.  39.      In  order  that  no  inconvenience  may  result 
to  the  public  service  from  the  taking  effect  of  the  amend- 

70— vol.  ii. 
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-Am^n*-  merits  proposed  to  Article  lY  by  the  Legislature  of  eigh- 

fv  not  to  ^®^^  hundred  and  sixty -one,  no  officer  shall  be  suspended 

official  ^^  superseded  thereby  until  the  election  and  qualification 

boicy.  ^^  ^^®  several  officers  provided  for  in  said  amendments. 

Note. — Sees.  2,  3,  5,  6,  30,  and  39  were  amended 
in  1862  so  as  to  read  as  now  printed  in  the  text.  See 
Stats.  1862,  p.  581,  ct  seq. 


ARTICLE  V. 

EXECUTITK  DEPAKTMEKT. 

Section  1.  Grovemor  is  vested  with  supreme  executive  power. 

2.  Election  of  Governor  and  term  of  office. 

3.  Qualifications  and  eligibility  to  the  office. 

4.  Returns  of,  and  counting,  the  votes  for  Governor. 

5.  Governor  to  be  Commander  in  Chief. 

6.  Transact  all  executive. business, 

7.  See  to  execution  of  the  laws. 

8.  Fill  vacancies  not  otherwise  provided  for. 

9.  Convene  special  sessions  of  the  Legislature. 

10.  Executive  messages. 

11.  Adjourn  the  Legislature  when  the  Houses  disagree. 

12.  Must  not  be  Governor  and  hold  other  office. 

13.  Reprieves  and  pardons  for  offenses. 

14.  Keeper  of  **  The  great,  seal  of  the  State  of  California,'^* 

15.  Sign  and  seal  grant<(  and  commissions. 

16.  Of  the  Lieutenant  Governor. 

17.  When  powers  of  Governor  devolve  on  the  Lieutenant 

Governor. 

18.  Election  and  terms  of  other  State  officers. 

19.  Duties  of  Secretary  of  State. 

20.  Election  of  State  officers  for  first  term  by  Legislature; 

thereafter,  as  in  Section  18  provided. 

21.  Compensation.    Not  to  be  increased  or  diminished. 

Governor  is       SECTION  1.     The  supreme  executive  power  of  this  State 
Bupreme       shall  bo  vcstcd  in  a  chief  magistrate,  who  shall  be  styled 

exeoutivo 

power.         the  Governor  of  the  State  of  California. 

Election  of       Sec.  2.     The  Govomor  shall  be  elected  by  the  qualified 

Governor  • 

and  term      electors,  at  the  time  and  places  of  voting  for  members  of 

of  office.  '  ^  ° 

the  Assembly,  and  shall  hold  his  office  four  j'-ears  from 
and  after  the  first  Monday  in  December  subsequent  to 
his  election,  and  until  his  successor  is  elected  and  quali- 
fied. 
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Sec.  3.     No  person  shall  be  eligible  to  the  office  of  Quaiifica- 

*■  ^  tions  and 

Governor  (except  at  the  first  election)  who  has  not  been  eii^biuty 
a  citizen  of  the  United  States  and  a  resident  of  this  State  offi«o- 
two  years  next  preceding  the  election,  and  attained  the 
age  of  twenty-five  years  at  the  time  of  said  election. 

Sec.  4.     The  returns  of  every  election  for  Governor  Returns 

•^  of  and 

shall  be  sealed  up  and  transmitted  to  the  seat  of  govern-  countipg 

^  °  the  votes 

ment,  directed  to  the  Speaker  of  the  Assembly,  who  shall,  Qj^gnj^y 
during  the  first  week  of  the  session,  open  and  publish 
them  in  presence  of  both  Houses  of  the  Legislature.  The 
person  having  the  highest  number  of  votes  shall  be  Gov- 
ernor; but,  in  case  any  two  or  more  have  an  equal  and 
the  highest  number  of  votes,  the  Legislature  shall,  by 
joint  vote  of  both  Houses,  choose  one  of  said  persons  so 
having  an  equal  and  the  highest  number  of  votes,  for 
Governor. 

• 
Sec.  5.     The  Governor  shall  be  Commander  in  Chief  of  Governor 

Command- 

the  militia,  the  army,  and  navy  of  this  State.  ©r  in  Chief. 

Sec.  6.     He  shall  transact  all  executive  business  with  Transact 

executive 

the  officers  of  government,  civil  and  military,  and  may  business, 
require  information  in  writing  from  the   officers  of  the 
Executive  Department,  upon  any  subject  relating  to  the 
duties  of  their  respective  offices. 

Sec.  7.    He  shall  see  that  the  laws  are  faithfully  exe-  See  to , 

execution 
CUted.  of  the  laws. 

Sec.  8.     When  any  office  shall,  from  any  cause,  become  Fiiivacan- 

,         ,       ^  .        .  1    cioa  not 

vacant,  and  no  mode  is  provided  by  the  Constitution  and  otherwwo 

'  *  "^  provided 

law  for  filling  such  vacancy,  the  Governor  shall  have  ior, 
power  to  fill  such  vacancy  by  granting  a  commission, 
which  shall  expire  at  the  end  of  the  next  session  of  the 
Legislature,  or  at  the  next  election  by  the  people. 

Sec.  9.     He  may,  on  extraordinary  occasions,  convene  Convene 

special 

the  Legislature  by  proclamation,  and  shall  state  to  both  sessions  of 

./    X  jjjQ  Legis- 

Houses,  when  assembled,  the  purpose   for  which   they  lature. 
shall  have  been  convened. 
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Executive 
messages. 


Adjonrn 
Legisla- 
ture when 
the  Houses 
disagree. 


Not  to  hold 
other  office. 


Sec.  10.  He  shall  coraraunicate  by  message  to  the 
Legislature,  at  every  session,  the  condition  of  the  State, 
and  recommend  such  matters  as  he  shall  deem  expedient. 

Sec.  11  In  case  6f  a  disagreement  between  the  two 
Houses  with  respect  to  the  time  of  adjournment,  the 
Governor  shall  have  power  to  adjourn  the  Legislature  to 
such  time  as  he  may  think  proper;  proiHded,*it  be  not  be- 
yond the  time  fixed  for  the  meeting  of  the  next  Legis- 
lature. 

Sec.  12.  No  person  shall,  while  holding  any  office 
under  the  United  States,  or  this  State,  exercise  the  office 
of  Governor,  except  as  hereinafter  expressly  provided. 

Sec.  13.  The  Governor  shall  have  the  power  to  grant 
pardons  for  reprieves  and  pardons  after  conviction,  for  all  offenses, 
except  treason  and  cases  of  impeachment,  upon  such  con- 
ditions and  with  such  restrictions  and  limitations  as  he 
may  think  proper,  subject  to  such  regulations  as  may  be 
provided  by  law  relative  to  the  manner  of  applying  for 
pardons.  Ui)on  conviction  for  treason,  he  shall  have  the 
power  to  suspend  the  execution  of  the  sentence  until  the 
case  shall  l?e  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  direct 
the  execution  of  the  sentence,  or  grant  a  further  reprieve. 
He  shall  communicate  to  the  Legislature,  at  the  begin- 
ning of  every  session,  every  case  of  reprieve  or  pardon 
granted,  stating  the  name  of  the  convict,  the  crime  of 
which  he  was  convicted,  the  sentence  and  its  date,  and 
the  date  of  the  pardon  or  reprieve. 


Reprieves 
an 


epi 
id 


Keeper  of 
the  great 
seal. 


Sign  and 
seal  grants 
and  com- 
misicions. 


Sec.  14.  There  shall  be  a  seal  of  this  State,  which 
shall  be  kept  by  the  Governor,  and  used  by  him  officially 
and  shall  be  called  "  The  Great  Seal  of  the  State  of  Cali- 
fornia." 

Sec.  15.  All  grants  and  commissions  shall  be  in  the 
name  and  by  the  authority  of  The  People  of  the  State  of 
California,  sealed  with  the  Great  Seal  of  the  State,  signed 
by  the  Governor,  and  countersigned  by  the  Secretary  of 
State. 
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Sec.  16.     A  Ijieutonant  Governor  shall  be  elected  at  Of  the 

Lieutenant 

the  same  time  and  places,  and  in  the  same  manner,  as  the  (Jovomor. 
Governor;  and  his  term  of  office,  and  his  qualifications  of 
eligibility,  shall  also  be  the  same.  lie  shall  be  President 
of  the  Senate,  but  shall  only  have  a  casting  vote  therein. 
If,  during  a  vacancy  of  the  office  of  Governor,  the  Lieu- 
tenant Govoi'nor  shall^e  impeached,  displaced,  resign, 
die,  or  become  incapable  of  performing  the  duties  of  his 
office,  or  be  absent  from  the  State,  the  President  of  the 
Senate  shall  act  as  Governor  until  the  vacancy  be  filled 
or  the  disability  shall  cease. 

Sec.  17.     In  case  of  the  impeachment  of  the  Governor,  When 

powers  of 

or  his  removal  from  office,  death,  inability  to  discharge  Gorernor 

devolve  on 

the  powers,  and  duties  of  the  said  office,  resignation,  or  Lieutenant 

^  7  »  J  Governor. 

absence  from  the  State,  the  powers  and  duties  of  the  office 
shall  devolve  upon  the  Lieutenant  Governor  for  the  resi-^ 
due  of  the  term,  or  until  the  disability  shall  cease.  But 
when  the  Governor  shall,  with  the  consent  of  the  Legis- 
lature, be  out  of  the  State  in  time  of  war,  at  the  head 
of  any  military  force  thereof,  he  shall  continue  Com- 
mander in  Chief  of  all  the  military  forces  of  the  State. 

Sec.  18.     A  Secretary  of  State,  a  Controller,  a  Treas-  Election 
urer,  an  Attorney  General,  and  a  Surveyor  General  shall  of  other 
be  elected  at  the  same  time  and  places,  and  in  the  same  officers, 
manner  as  the  Governor  and  Lieutenant  Governor,  and 
whose  term  of  office  shall  bo  the  same  as  the  Governor. 

Sec.  19.     The  Secretary  of  State  shall  keep  a  fair  record  Duties  of 

Secretary 

of  the  official  acts  of  the  Legislative  and  Executive  of  state. 
Departments  of  the  Government,  and  shall,when  required, 
lay  the  same,  and  alt  matters  relative  thereto,  before 
either  branch  of  the  Legislature,  and  shall  perform  such 
other  duties  as  may  be  assigned  him  by  law;  and  in  order 
that  no  inconvenience  may  result  to  the  public  service 
from  the  taking  effect  of  the  amendments  proposed  to 
said  Article  V  by  the  Legislature  of  eighteen  hundred 
and  sixty-one,  no  officer  shall  be  superseded  or  suspended 
thereby,  until  the  election  and  qualification  of  the  several 
officers  provided  for  in  said  amendments. 


658 


Election 
of  State 
oflScers  for 
first  term. 


APPENDIX. 

Sec.  20.  The  Controller,  Treasurer,  Attorney  General, 
and  Surveyor  General,  shall  be  chosen  by  joint  vote  of 
the  two  Houses  of  the  Legislature  at  their  first  session 
under  this  Constitution,  and  thereafter  shall  be  elected 
at  the  same  time  and  places,  and  in  the  same  manner,  aa 
the  Governor  and  Lieutenant  Governor. 


Compensa- 
tion. 


Sec.  21.  The  Governor,  Lieutenant  Governor,  Secre- 
tary of  State,  Controller,  Treasurer,  Attorney  General, 
and  Surveyor  General,  shall  each,  at  stated  times  during 
their  continuance  in  office,  receive  for  their  services  a 
compensation,  which  shall  not  be  increased  or  diminished 
during  the  term  for  which  they  shall  have  been  elected; 
but  neither  of  these  officers  shall  receive  for  his  own  use 
any  fees  for  the  performance  of  his  official  duties. 

Note. — Sections  2, 18,  and  19,  were  amended  in  1^62 
80  as  to  read  as  now  printed  in  the  t43xt.  See  Stats.  1862, 
p.  582. 


ARTICLE  VI. 


JUDICIAL  DEPARTMENT. 

Section  1.  Judicial  powers. 

2.  Supreme  Court,  how  constituted.    Three  Justices  neces- 
sary to  transact  business. 
3i  Election  of  Supreme  Court  Justices. 
4.  Jurisdiction  of  the  Supreme  Court. 
6.  Judicial  Districts — Judges'  terms — absence. 

6.  Jurisdiction  of  District  Courts. 

7.  County    Courts.     Judges.     Terms  and  powers  of  the 
Court  and  Probate  Judge  of  San  Francisco. 

8.  Jurisdiction  of  County  Court. 

9.  Justices  of  the  Peace,  their  powers  and  duties. 

10.  Jurisdiction  of  Recorders,  and  other  inferior  Municipal 

Courts. 

11.  Clerk  of  the  Supreme  Court,  County  Clerk,  and  other 

officers.    Their  powers  and  duties. 

12.  Terms  of  the  Courts,  how  to  be  fixed. 

13.  Fees  and  perquisites  of  Judicial  officers. 

14.  Decisions  of  the  Supreme  Court  to  be  published. 

15.  Salaries  of  Judicial  officers,  how  fixed. 

16.  Ineligibility  of  Judges  for  other  offices. 

17.  Charge  of  Judges  to  Juries. 
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Section  18.  Style  of  "Process." 

19.  Amendments  to  Article  VI  not  to  affect  official  incum- 
bency. 

Section  1.    The  judicial  power  of  this  State  shall  bo  Judicial 

*'  *  powers. 

vested  in  a  Supreme  Court,  in  District  Courts,  in  County 

Courts,  in  Probate  Courts,  and  in  Justices  of  the  Peace, 

and  in  such  Recorders'  and  other  inferior  Courip  as  the  • 

liegislature  may  establish  in  any  incorporated  city  or 

town. 

Sec.  2.     The  Supreme  Court  shall  consist  of  a  Chief  Supreme 

'^  Court 

Justice  and  four  Associate  Justices.  The  presence  of 
three  Justices  shall  be  necessary  for  the  transaction  of 
business,  excepting  such  business  as  may  be  done  at 
chambers,  and  the  concurrence  of  three  Justices  shall  be 
necessary  to  pronounce  a  judgment. 

« 

Sec  3.     The  Justices  of  the  Supreme  Court  shall  be  Election  of 

*  oupreme 

elected  by  the  qualified  electors  of  the  State  at  special  Co^rt 

•^  ^  ^  Justices. 

elections  to  be  provided' by  law,  at  which  elections  no 
officer  other  than  judicial  shall  be  elected,  except  a  Su- 
perintendent yf  Public  Instruction.  The  first  election 
for  Justices  of  the  Supremo  Court  shall  be  held  in  the 
year  eighteen  hundred  and  sixty-three.  The  Justices 
shall  hold  their  offices  for  the  term  of  ten  years  from  the 
first  day  of  January  next  after  their  election,  except 
those  elected  at  the  first  election,  who,  at  their  first  meet- 
ing shall  so  classify  themselves  by  lot  that  one  Justice 
shall  go  out  of  office  every  two  years.  The  Justice  hav- 
ing the  shortest  term  to  serve  shall  be  the  Chief  Justice. 


•o 


Sec.  4.     The  Supreme  Court  shall  have  appellate  juris-  Jurisdic- 

^  ,  tionofthe 

diction  in  all  cases  in  equity;  also  in  all  cases  at  law  Supreme 
which  involve  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal fine,  or  in  which  the  demand,  exclusive  of  interest 
or  the  value  of  the  property  in  controversy,  amounts  to 
three  hundred  dollars;  also  in  all  cases  arising  in  thQ  Pro- 
bate Courts;  and  also  in  all  criminal  cases  amounting  to  fel- 
ony, on  questions  of  law  alone.  The  Court  shall  also  have 
power  to  issue  writs  of  mandamus,  certiorari,  prohibition, 
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Judicial 
Districts. 


Judfi^ee' 
terms. 


Absence. 


and  habeas  corpus,  and  also  all  writs  necessary  or  proper 
to  the  complete  exercise  of  its  appellate  jurisdiction. 
Each  of  the  Justices  shall  have  power  to  issue  writs  of 
habeas  corpus  to  any  part  of  the  State,  upon  petition  on 
behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himself,  or  the  Su- 
preme Coijrt,  or  before  any  District  Court,  or  any  County 
Court  in  the  State,  or  before  any  Judge  of  said  Courts. 

Sec.  5.  The  State  shall  be  divided,  by  the  Legislature 
of  eighteen  hundred  and  sixty-three,  into  fourteen  Judi- 
cial Districts,  subject  to  such  alteration,  from  time  to 
time,  by  a  two  thirds  vote  of  all  the  members  elected  to 
both  Ilouses,  as  the  public  good  may  require;  in  each  of 
which  there  sh^ll  be  a  District  Court,  and  for  each  of 
which  a  District  Judge  shall  be  elected  by  the  qualified 
electors  of  the  district  at  the  special  Judicial  elections  to 
be  held  as  provided  for  the  election  of  Justices  of  the 
Supreme  Court,  by  section  three  of  this  Article.  The 
District  Judges  shall  hold  their  offices  for  the  term  of 
six  years  from  the  first  day  of  January  next  after  their 
election.  The  Legislature  shall  have  no  power  to  grant 
leave  of  absence  to  a  Judicial  officer;  and  any  such  offi- 
cer who  shall  absent  himself  from  the  State  for  upwards 
of  thirty  consecutive  days  shall  be  deemed  to  have  for^ 
feited  his  office. 


Jurisdic- 
tion of 
District 
Courts. 


Sec.  6.  The  District  Courts  shall  have  original  juris- 
diction in  all  cases  in  equity;  also,  in  all  cases  at  law 
which  involve  the  title  or  possession  of  real  property,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or 
municipal  fine,  and  in  all  other  cases  in  which  the  demand, 
exclusive  of  interest  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars;  and  also  in 
all  criminal  cases  not  otherwise  provided  for.  The  Dis- 
trict Courts  and  their  Judges  shall  have  power  to  issue 
writs  (if  habeas  corpus,  on  petition  by  or  on  behalf  of 
any  person  held  in  actual  custody,  in  their  respective  dis- 
tricts. 
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Sec.  7.     There  shall  be  in  each  of  the  organized  eoun-  County 

°  Courts. 

ties  of  the  State  a  County  Court,  for  each  of  which  a 

County  Judge  shall  be  elected  by  the  qualified  electors 

of  the  county,  at  the  special  judicial  election  to  be  held 

as  provided  for  the  election  of  Justices  of  the  Supreme 

Court   by  section  three  of   this  Article.     The   County  Jadges. 

Judges  shall  hold  their  offices  for  the  term  of  four  years 

from  the  first  day  of  January  next  after  their  election. 

Said  Courts  shall  also  have  power  to  issue  naturalization 

papers.     In  the  Cit\'  and  County  of  San  Francisco  the  Terms  and 

powers  of 

Legislature  may  separate  the  office  of  Probate  Judge  Court  and 

X  roDftce 

from  that  of  County  Judge,  and  may  provide  for  the  Judge  of 
election  of  a  Probate  Judge,  who  shall  hold  his  office  for  Francisco, 
the  term  of  four  years. 

Sec  8.  The  County  Court  shall  have  original  juris-  Jurisdio- 
diction  of  actions  of  forcible  entry  and  detainer,  of  pro-  5^"°*^ 
ceedings  in  insolvency,  of  actions  to  prevent  or  abate  a 
nuisance,  and  of  all  such  special  cases  and  proceedings 
as  are  not  otherwise  provided  forj  and  also  such  criminal 
jurisdiction  as  the  Legislature  may  prescribe;  they  shall 
also  have  appellate  jurisdiction  in  all  cases  arising  in 
Courts  held  by  Justices  of  the  Peace  and  Recorders,  and 
in  sucb  inferior  Courts  as  may  be  established  in  pursuance 
of  sectiojL  one  of  this  Article,  in  their  respective  coun- 
ties. The  County  Judges  shall  also  hold,  in  their  several 
counties,  Probate  Court,  and  perform  such  duties  as  Pro- 
bate Judges' as  may  be  prescribed  by  law.  The  County 
Courts  and  their  Judges  shall  also  have  power  to  issue 
writs  of  habeas  corpus,  on  petition  by  or  on  behalf  of  any 
person  in  actual  custody  in  their  respective  counties. 

Sec.  9.     The  Legislature  shall  determine  the  number  Justices  of 

the  Peace 

of  Justices  of  the  Peace  to  be  elected  in  each  city  and 
township  of  the  State,  and  fix  by  law  their  powers,  duties, 
and  responsibilities;  provided^  such  powers  shall  not  in 
any  case  trench  upon  the  jurisdiction  of  the  several 
Courts  of  record.  The  Supreme  Court,  the  District 
Courts,  County  Courts,  the  Probate  Courts,  and  such 

71 — vol.ii. 
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other  Courts  as  the  Legislature  shall  prescribe,  shall  bo 
Courts  of  record. 

Sec.  10.  The  Legislature  shall  fix  by  law  the  jurisdic- 
tion of  any  Recorder's  or  other  inferior  municipal  Court 
which  may  be  established  in  pursuance  of  section  one  of 
this  Article,  and  shall  fix  by  law  the  powers,  duties,  and 
responsibilities  of  the  Judges  thereof 

Sec.  11.  The  Legislature  shall  provide  for  the  election 
of  a  Clerk  of  the  Supreme  Court,  County  Clerks,  District 
Attorneys,  Sheriffs,  and  other  necessary  ofllcers,  and  shall 
^x  by  law  their  duties  and  compensation.  County  Clerks 
shall  be  ex  officio  Clerks  of  the  Courts  of  record  in  and 
for  their  respective  counties.  The  Legislature  may  also 
provide  for  the  appointment  by  the  several  District  Courts 
of  one  or  more  Commissioners  in  the  several  counties 
of  their  respective  districts,  with  authority  to  perform 
Chamber  business  of  the  Judges  of  the  District  Courts 
and  County  Courts,  and  also  to  take  depositions,  and  to 
perform  such  other  business  connected  with  the  adminis- 
tration of  justice  as  may  be  prescribed  by  law. 

Sec.  12.  The  times  and  places  of  holding  the  terms 
of  the  several  Courts  of  record  shall  be  provided  for  by 
law. 

Sec.  13.  Ko  judicial  officer,  except  Justices  of  the 
Peace,  Recorders,  and  Commissioners  shall  receive  to  his 
own  use  any  fees  or  perquisites  of  office. 

Sec.  14.  The  Legislature  shall  provide  for  the  speedy 
publication  of  such  opinions  of  the  Supreme  Court  as  it 
may  deem  expedient;  and  all  opinions  shall  be  free  for 
publication  by  any  person. 

Sec.  15.  The  Justices  of  the  Supreme  Court,  District 
Judges,  and  Count}^  Judges,  shall  severally,  at  stated 
times  during  their  continuance  in  office,  receive  for  their 
services  a  cpmpensation,  which  shall  not  be  increased  or 
diminished,  during  the  term  for  which  they  shall  have 
been  elected;  provided,  that  County  Judges  shall  be  paid 
out  of  the  County  Treasury  of  their  respective  counties. 
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'  Sec.  16.     Tho   Justices    of  the    Supreme    Court,  and  inoHgi- 

^  '  bility  of 

the  District  Judges,  and  the  County  Judges,  shall  be  inel-  Judges  for 
igible  to  any  other  office  than  a  judicial  office  during  the  offices. 
term  for  which  tliey  shall  have  been  elected.  » 

Sec.  17.     Judi'es  shall  not  chari^e  juries  with  respect  Charge  of 

^  ^     "^  ^  Judges  to 

to   matters   of  fact,  but   may   state   the  testimony  and  juries, 
declare  the  law. 

Sec.  18.     The  style  of  all  process  shall  be:  "The  Peo-  Style  of 
pie  of  the  State  of  California,"  and  all  prosecutions  shall 
be  conducted  in  their  name  and  by  their  authority. 

Sec.  19.     In  order  that  no  inconvenience  may  result  to  Amend- 
ments to 

the  public  service  from  the  takinff  effect  of  the  amend-  Article 
^  *=*  VI  not  to 

ments  proposed  to  said  Article  VI,  by  the  Legislature  of  *£^*j 
eighteen  hundred  and  sixty-one,  no  officer  shall  be  super-  |,"JJJ*™' 
Beded  thereby,  nor  shall  the  organization  of  the  several 
Courts  be  changed  thereby,  until  the  election  and  quali- 
fication of  the  several  officers  provided  for  in  said  ameod- 

ments. 

Note. — Each  section  of  this  Article  was  amended  in 
1862,  8o  as  to  read  a,^  now  printed  in  the  text.  See 
Stats.  1862,  p.  583,  et  seq. 


ARTICLE  VII. 

MILITIA. 

Section  1.  Organization  and  disciplining  of  the  militia. 

2.  Officers,  how  elected  or  appointed. 

3.  Governor  to  call  out  the  militia. 

SectkTn  1.     The  Legislature  shall  provide  by  law  for  Organiia- 
organizing  and  disciplining  the  militia,  in  such  manner  discipline, 
as  they  shall  deem  expedient,  not  incompatible  with  the 
Constitution  and  laws  of  the  United  States. 

Sec.  2.     Officers  of  the  militia  shall  be  elected  or  ap-  officers, 
pointed  in  such  manner  as  the  Legislature  shall  from  time 
to  time  direct,  and  shall  be  commissioned  by  the  Gov- 
ernor. 
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Gorernorto       Sec.  3.     The  Governor  shall  have  power  to  call  forth 

call  out  the  *■ 

militia.        the  militia  to  execute  the  laws  of  the  State,  to  suppress 


iDSurrectione,  and  repel  invasions. 


HestrictioD 
on  the* 
loiH^Iatire 
power  to 
contract 
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ARTICLE   VIII. 

STATE   DEBTS. 

I 

Section  1.  Restriction  on  the  legislative  power  to  contract  debts. 

Section  1.  The  Legislature  shall  not  in  any  manner 
create  any  debt  or  debts,  liability  or  liabilities,  which 
shall,  singly  or  in  the  aggregate,  with  an}'  previous  debts 
or  liabilities,  exceed  the  sum  of  three  hundred  thousand 
dollars,  except  in  case  of  war,  to  repel  invasion,  or  sup- 
press insurrection,  unless  the  same  shall  be  authorized 
by  some  law  for  some  single  object  or  work,  to  be  dis- 
tinctly specified  therein,  which  law  shall  provide  ways 
and  means,  exclusive  of  loans,  for  the  payment  of  the 
interest  of  such  debt  or  liability  as  it  falls  due,  and  also 
to  pay  and  discharge  the  principal  of  such  debt  or  liabil- 
ity within  twenty  years  from  the  time  of  the  contracting 
thereof,  and  shall  be  irrepealable  until  the  principal  and 
interest  thereon  shall  be  paid  and  discharged;  but  no 
such  law  shall  take  ellect  until,  at  a  general  election,  it 
shall  have  been  submitted  to  the  people  and  have  re- 
ceived a  majority  of  all  the  votes  cast  for  and  against  it 
at  such  election;  and  all  money  raised  by  authority  of 
such  law  shall  be  applied  only  to  the  specific  object 
therein  stated,  or  to  the  payment  of  the  debt  thereby 
created;  and  such  law  shall  be  published  in  at  least  one 
newspaper  in  each  Judicial  District,  if  one  be  published 
therein,  throughout  the  State,  for  three  months  next  pre- 
ceding the  election  at  which  it  is  submitted  to  the  people. 


ARTICLE  IX. 


EDUCATION. 


Section  1.  Superintendent  of  Public  Instruction. 

2.  Duties  of  Legislature  to  promote  and  encourage  educa- 
tion.    Proceeds  of  school  lands.    School  Fund. 
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Section  3.  To  provide  a  system  of  common  schools. 

4.  University  Fund — How  created,  managed  and  applied. 

Section  1.     A   Superintendent  of  Public   Instruction  Suporin- 

tendont  of 

shall,  at  the  special  election  for  judicial   officers  to  be  Public 

*■  *'  Inetraotion 

held  in  the  yaiiv  eighteen  hundred  and  sixty-three,  and 
every  four  years  thereafter,  at  such  special  elections,  be 
elected  by  the  qualified  voters  of  the  State,  and  shall 
enter  upon  the  duties  of  his  office  on  the  first  ds%y  of 
December  next  after  his  election. 

Sec.  2.     The  Legislature  shall  encoura£i:e,  by  all  suitable  Legisia- 
means,  the  promotion  of  intellectual,  scientific,  moral,  and  promote 

'  ^  ;  »  >  educaUon. 

agricultural  improvement.  The  proceeds  of  all  lands 
that  may  be  granted  by  the  United  States  to  this  State  School 

lauds. 

for  the  support  of  schools,  which  may  be  sold  or  disposed 
of,  and  the  five  hundred  thousand  acres  of  land  granted 
to  the  new  States,  under  an  Act  of  Congress  distributing 
the  proceeds  of  the  public  lands  among  the  several  States 
of  the  Union,  approved  A.  D.  one  thousand  eight  hun- 
dred and  forty-one,  and  all  estates  of  deceased  persons 
who  may  have  died  without  leaving  a  will  or  heir,  and 
also  such  per  cent  as  may  be  granted  by  Congress  on  the 
sale  of  lands  in  this  State,  shall  be  and  remain  a  per- 
petual Fund,  the  interest  of  which,  together  with  all  the  Pchool 
rents  of  the.  unsold  lands,  and  such  other  means  as  the 
Legislature  may  provide,  shall  be  inviolably  appropriated 
to  the  support  of  common  schools  throughout  the  State. 

Sec.  3.  The  Lei^islature  shall  provide  for  a  system  of  Common 
common  schools,  by  which  a  school  shall  be  kept  up  and 
supported  in  each  district  at  least  three  months  in  every 
year;  and  any  school  district  neglecting  to  keep  up  and 
support  such  a  school  may  be  deprived  of  its  propor- 
tion of  the  interest  of  the  public  Fund'  during  such  neg- 
lect. 

» 

Sec.  4.  The  Legislature  shall  take  measures  for  the  University 
protection,   improvement,   or   other  disposition  of  such 
lands  as   have   been  or  may  hereafter   be  reserved  or 
granted  by  the  United  States,  or  any  person  or  persons, 
to  this  State,  for  the  use  of  a  University;  and  the  funds 
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accruiog  from  the  rents  or  sale  of  such  lands,  or  from 
any  other  source,  for  the  purpose  aforesaid,  shall  be  and 
remain  a  permanent  Fund,  the  interest  on  which  shall 
bo  applied  to  the  support  of  said  University,  with  such 
branches  as  the  public  convenience  may  demand,  for  the 
promotion  of  literature,  the  arts  and  sciences,  as  may  be 
authorized  by  the  terms  of  such  grant.  And  it  shall  be 
the  duty  of  the  Lcgialature,  as  soon  as  may  be,  to  pro- 
vide effectual  means  for  the  improvement  and  permanent 
security  of  the  funds  of  said  University. 

Note. — Sec.  1  of  this  Article  amended  in  1862  so 
as  to  read  as  now  printed  in  the  text.  See  Stats.  1862, 
p.  586. 


ARTICLE  X. 

MODE  OF   AMENDIKO  AND  REVISING  THE  CONSTITUTION. 

Section  1.  Proposal  of  amendments.    Submission  to  the  people. 

2.  By  what  authority  and  how  a  Constitutional  Convention 
i^  called  and  acU,  and  how  its  acts  are  ratified. 

Amend-  SECTION  1.     Any  amendment   or  amendments  to  this 

Constitution  may  be  proposed  in  the  Senate  or  Assembly; 
and  if  the  same  shall  be  agreed  to  by  a  majority  of  the 
members  elected  to  each  of  the  two  houses,  such  pro- 
posed amendment  or  amendments  shall  bo  entered  on 
their  Journals,  with  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  then  next  to  be  chosen, 
and  shall  be  published  for  three  months  next  preceding 
the  time  of  making  such  choice.  And  if,  in  the  Legisla- 
ture next  chosen  as  aforesaid,  such  proposed  amendment 
or  amendments  shall  be  agreed  to  by  a  majority  of  all 
the  members  elected  to  each  house,  then  it  shall  be  the 
duty  of  the  Legislature  to  submit  such  proposed  amend- 
ment or  amendments  to  the  people,  in  such  manner  and 
at  such  time  as  the  Legislature  shall  prescribe;  and  if 
the  people  shall  approve  and  ratif}^  such  amendment  or 
amendments,  by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  Legislature  voting  thereon,  such 
amendment  or  amendments  shall  become  part  of  the 
Constitution. 
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Sec.  2.    And  if  at  any  time  two  thirds  of  the  Senate  Constitu- 

•^  tional 

and  Assembly  shall  think  it  necessary  to  revise  and  Conven- 
change  this  entire  Constitution,  they  shall  recommend 
to  the  electors  at  the  next  election  for  members  of  the 
Legislature  to  vote  for  or  against  a  Convention;  and  if  it 
shall  appear  that  a  majority  of  the  electors  voting  at 
such  election  have  voted  in  favor  of  calling  a  Convention, 
the  Legislature  shall,  at  its  next  session,  provide  by  law 
for  calling  a  Convention,  to  be  holden  within  six  months 
after  the  passage  of  such  lawj  and  such  Convention  shall 
consist  of  a  number  of  members  not  less  than  that  of 
both  branches  of  the  Legislature.  The  Constitution  that 
may  have  been  agreed  upon  and  adopted  by  such  Con- 
vention shall  be  submitted  to  the  people,  at  a  special 
election- to  be  provided  for  by  law,  for  their  ratification 
or  rejection.  Each  voter  shall  express  his  opinion  by 
depositing  in  the  ballot  box  a  ticket,  whereon  shall  be 
written  or  printed  the  words  "  For  the  New  Constitu- 
tion," or  "Against  the  New  Constitution."  The  returns 
of  such  election  shall,  in  such  manner  as  the  Convention 
shall  direct,  be  certified  to  the  Executive  of  the  State, 
who  shall  call  to  his  assistance  the  Controller,  Treasurer, 
and  Secretary  of  State,  and  compare  the  votes  so  certi- 
fied to  him.  If,  by  such  examination,  it  be  ascertained 
that  a  majority  of  the  whole  number  of  votes  cast  at 
8ut?h  election  be  in  favor  of  such  new  Constitution,  the 
Executive  of  this  State  shall,  by  his  proclamation,  declare 
such  new  Constitution  to  be  the  Constitution  of  the  State 

of  California. 

Note. — Section  2  of  this  Article  amended  in  1856, 
submitted  by  Act  of  1855  (see  Stats.  1855,  p.  311,  et 
seq.),  and  approved  November  4,  1856. 


ARTICLE  XI. 

MISCELLANEOUS  PROVISIONS. 

Section  1.  Seat  of  Government. 

2.  Duelling  disqualifies  for  office. 

3.  The  oath  of  office. 
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Section  4.  Legislature  to  provide  a  system  of  uniform  county  and 
town  governments. 
6.  Boards  of  County  Supervisors. 

6.  All  ofl5cers  not  olherwis^e  provided  for  elected  by  the  peo- 

ple or  appointed  as  Legislature  directs. 

7.  Duration  not  declared  by  Constitution  to  be  fixed  by  law. 

8.  fiscal  year. 

9.  Provision  for  support  of  county  and  other  inferior  officers. 

10.  Credit  of  the  State  not  to  be  given  or  loaned. 

11.  Suits  against  the  State. 

12.  Marriage  contracts  to  be  valid. 

13.  Taxation  shall  be  equal  and  uniform. 

14.  Separate  proi)erty  of  wife  defined  and  provided  for. 

15.  Homesteads  of  heads  of  families  to  be  provided  for. 

16.  Perpetuities  not  to  be  allowed. 

17.  Giving  or  taking  a  bribe  disqualifies  for  ofl?ce. 

18.  Rights  of  fruflVage  to  be  protected,  and  improper  pernons 

excluded  therefrom:  from  the  jury  and  &om  the  ballot 
box. 

19.  Residence  not  affected  by  absence  on  the  business  of  the 

State  or  Federal  Government. 

20.  Plurality  vote  makes  a  choice. 

21.  Publication  of  laws,  decrees,  etc,,  in  English. 

Section  1.  The  first  session  of  the  Legislature  shall  be 
held  at  the  Pueblo  de  San  Jose,  which  place  shall  be  the 
permanent  seat  of  government  until  removed  by  Jaw; 
providedj  however,  that  two  thirds  of  all  the  members 
elected  to  each  House  of  the  Legislature  shall  concur  in 
the  passage  of  such  law. 

Sec.  2.  Any  citizen  of  this  State  who  shall,  after  the 
adoption  of  this  Constitution,  fight  a  duel  with  deadly 
weapons,  or  send  or  accept  a  challenge  to  fight  a  duel 
with  deadly  weapons,  either  within  this  State  or  out  of 
it,  or  who  shall  act  as  a  second  or  knowingly  aid  or  assist 
in  any  manner  those  thus  offending,  shall  not  be  allowed 
to  hold  any  ofiice  of  profit  or  to  enjoy  the  right  of  suf- 
frage under  this  Constitution. 

Sec.  3.  Members  of  the  Legislature  and  all  officers, 
executive  and  judicial,  except  such  inferior  officers  as 
may  be  by  law  exempted,  shall,  before  they  enter  on  the 
duties  of  their  respective  offices,  take  and  subscribe  the 
following  oath  or  affirmation : 
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"I  do  solemnly  swear  (or  affirm,  as  the  case  ixiay  bo) 
that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California,  and  that  I 

will  faithfully  discharge  the  duties  of  the  office  of , 

according  to  the  best  of  my  ability." 

And  no  other  oath,  declaration,  or  test  shall  be  required 
as  a  qualification  for  any  office  or  public  trust. 

Sec.  4.     The  Legislature  shall  establish  a  system  of  County 

and  town 

county  and  town  irovernments,  which  shall  be  as  nearly  govem- 
uniform  as  practicable  throughout  the  State. 

Sec.  5.     The  Legislature  shall  have  power  to  provide  County 

Supor- 

for  the  election  of  a  Board  of  Supervisors  in  each  county,   visors, 
and  these  Supervisors  shall  jointly  and  individually  per- 
form such  duties  as  may  be  prescrjibed  by  law. 

Sec.  6.     All  officers  whose  election  or  appointment  is  Election  or 

appoint' 

not  provided  for  by  this  Constitution,  and  all  officers  mentof 

r  '  ^  »  officers. 

whose  offices  may  hereafter  be  created  by  law,  shall  be 
elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Sec.  7.  When  the  duration  of  any  office  is  not  provided  Duration 
for  by  this  Constitution,  it  may  be  declared  by  law;  and 
if  not  so  declared,  such  office  shall  be  hejd  during  the 
pleasure  of  the  authority  making  the  appointment;  nor 
shall  the  duration  of  any  office  not  fixed  by  this  Consti- 
tution ever  exceed  four  years. 

Sec.  8.     The  fiscal  year  shall  commence  on  the  first  Fiscal  year 
day  of  July. 

Sec.  9.     Each   county,   town,   city,   and   incorporated  Support 

of  county 

village  shall  make  provision  for  the  support  of  its  own   and  town 


officers,  subject  to  such  restrictions  and  regulations  as  the 
Legislature  may  prescribe. 


Sec.  10.     The  credit  of  the  State  shall  not  in  any  man-  Creditor 
Dcr  be  given  or  loaned  to  or  in  aid  of  any  individual,  asso-  not  to  bo 

ffiven  or 

elation,  or  corporation;  nor  shall  the  State,  directly  or  loaned, 
indirectly,  become  a  stockholder  in  any  association  or 
corporation. 
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Suits  Sec.  11.     Suits  may  be  broucjht  asainst  the  State  in 

against  the  J  o  & 

State.  such  manner  and  in  such  Courts  as  shall  be  directed  by 

law. 


Marriage 
OdntractB, 


Taxation. 


Separate 
property 
of  wife. 


Home- 
steads. 


Perpetui- 
ties. 


Bribes. 


Suffrage, 
jury,  and 
Dallot  box 
protected. 


Sec.  12.  No  contract  of  marriage,  otherwise  duly 
made,  shall  be  invalidated  for  want  of  conformity  to  iho 
requirements  of  any  religious  sect. 

Sec.  13.  Taxation  shall  be  equal  and  uniform  through- 
out the  State.  All  property  in  the  State  shall  be  taxed 
in  proportion  to  its  value,  to  be  ascertained  as  directed  by 
law  J  but  Assessors  and  Collectors  of  town,  county,  and 
State  taxes  shall  be  elected  by  the  qualified  electors  of 
the  district,  county,  or  town  in  which  the  property  taxed 
for  State,  county,  or  town  purposes  is  situated. 

Sec.  14.  All  property,  both  real  and  personal,  of  the 
wife,  owned  or  claimed  by  her  before  marriage,  and  that 
acquired  afterward  by  gift,  devise,  or  descent,  shall  be 
her  separate  property,  and  laws  shall  be  passed  more 
clearly  defining  the  rights  of  the  wife  in  relation  as  well 
to  her  separate  property  as  to  that  held  in  common  with 
her  husband.  Laws  shall  also  be  passed  providing  for 
the  registration  of  the  wife's  separate  property. 

Sec.  15.  The  Legislature  shall  protect  by  law  from 
forced  sale  a  certain  portion  of  the  homestead  and  other 
property  of  all  heads  of  families. 

Sec.  16.  No  perpetuities  shall  be  allowed  except  for 
eleemosynary  purposes. 

Sec.  17.  Every  person  shall  be  disqualified  from  hold- 
ing any  office  of  j^rofit  in  this  State  who  shall  have  been 
convicted  of  having  given  or  offered  a  bribe  to  procure 
his  election  or  appointment. 

Sec.  18.  Laws  shall  be  made  to  exclude  from  office, 
serving  on  juries,  and  from  the  right  of  suffrage,  those 
who  shall  hereafter  be  convicted  of  bribery,  perjury,  for- 
gery, or  other  high  crimes.  The  privilege  of  free  suffrage 
shall  be  supported  by  laws  regulating  elections,  and  pro- 
hibiting,  under  adequate  penalties,  all  undue  influence 
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thereon  from  power,  bribery,  tumult,  or  other  improper 
practice. 

Sec.  19.     Absence  from  this  State  on  business  of  the  Roaidenco. 
State  or  of  the  TJmted  States  shall  not  affect  the  question 
of  residence  of  any  person. 

Sec.  20.     A  plurality  of  the  votes  given  at  any  election  Plurality 

voto. 

shall  constitute  a  choice,  where  not  otherwise  directed  in 
this  Constitution. 

Sec.  21.  All  laws,  decrees,  regulations,  and  provisions  Pubiioa- 
which  from  their  nature  require  publication  shall  be  pub-  laws, etc. 
lished  in  English  and  Spanish. 


ARTICLE  XII. 

BOUNDARY. 

Section  1.  Boundary  of  the  State  defined. 
Section  1.     The  boundary  of  the  State  of  California  Boundary 

of  the  State 

shall  be  as  follows:  defined. 

Commencing  at  the  point  of  intersection  of  forty- 
second  degree  of  north  latitude  with  the  one  hundred 
twentieth  degree  of  longitude  west  from  Greenwich, 
and  running  south  on  the  line  of  said  one  hundred  twen- 
tieth degree  of  west  longitude  until  it  intersects  the 
thirty -ninth  degree  of  north  latitude;  thence  running  in  a 
straight  line  in  a  southeasterly  direction  to  the  Eiver 
Colorado,  at  a  point  where  it  intersects  the  thirty-iifth 
degree  of  north  latitude;  thence  down  the  middle  of  the 
channel  of  said  river  to  the  boundary  line  between  the 
United  States  and  Mexico,  as  established  by  the  treaty 
of  May  thirtieth,  one  thousand  eight  hundred  and  forty- 
eight;  thence,  running  west  and  along  said  boundary 
line,  to  the  Pacific  Ocean,  and  extending  therein  three 
English  miles;  thence,  running  in  a  northwesterly  direc- 
tion and  following  the  direction  of  the  Pacific  Coast,  to 
the  forty-second  degree  of  north  latitude;  thence,  on  the 
line  of  said  forty-second  degree  of  north  latitude,  to  the 
place  of  beginning.  Also,  all  the  islands,  harbors,  and 
bays  along  and  adjacent  to  the  coast. 
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Section  1.  Mexican  laws- in  force. 

2.  Removal  of  causes. 

3.  Change  of  Government. 

4.  Rei?idence  necessary  to  hold  oflSce. 

5.  Who  are  voters  at  the  first  election. 

6.  Constitution  to  be  submitted  to  vote  of  the  people.    Elec- 

tion, returns,  canvasjj,  and  proclamation. 

7.  Tran.smis.-ion  to  Congress. 

8.  Election  of  officers. 

9.  Meeting  of  Legislature. 

10.  Report  of  canvassers. 

11.  Election  b^'  Legislature  of  United  States  Senator. 

12.  Application  for  admission  into  the  Union, 

13.  Installation  of  oflScers. 

14.  Apportionment  of  representation. 

15.  Salaries  of  State  officers  till  fixed. 

16.  Eighth  Article  does  not  apply  to  expenditures  of  the  first 

Legislature. 

Section  1.  AH  rights,  prosecutions,  claims,  and  con- 
tracts, as  vvell  of  individuals  as  of  bodies  corporate,  and  all 
laws  in  force  at  the  time  of  the  adoption  of  this  Constitu- 
tion and  not  inconsistent  therewith,  until  altered  or 
repealed  by  tlie  Legislature,  shall  continue  as  if  the  same 
had  not  been  adopted. 

Seo.  2.  The  Legislature  shall  provide  for  the  removal 
of  all  causes  which  may  be  j^ending  when  this  Constitu- 
tion goes  into  effect  to  Courts  created  by  the  same. 

Sec.  3.  In  order  that  no  inconvenience  may  result  to 
the  public  service  from  the  taking  effect  of  this  Constitu- 
tion, no  office  shall  be  superseded  thereby  nor  the  laws 
relative  to  the  duties  of  the  several  officers  be  changed 
until  the  entering  into  office  of  the  new  officers  to  be 
appointed  under  this  Constitution. 

Sec.  4.  The  provisions  of  this  Constitution  concerning 
the  term  of  residence  necessary  to  enable  persons  to  hold 
certain   offices  therein   mentioned,  shall  not  be  held  to 
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apply  to  officers  chosen  by  the  people  at  the  first  elec- 
tion, or  by  the  Legislature  at  its  first  session. 

Sec.  5.     Every  citizen  of  California  declared  a  leffal  Voters  at 

•^  ^        the  tirat 

voter   by   this   Constitution,   and   every  citizen   of  the  election. 
United  States  a  resident  of  this  State  on  the  day  of  elec- 
tion, shall  be  entitled  to  vote  at  the  first  general  election 
under  this  Constitution,  and  on  the  question  of  the  adop- 
tion thereof. 

Sec.  6.     This  Constitution  shall  be  submitted  to  the  Constitu- 
tion to  be 

people  for  their  ratification  or  rejection  at  the  general  submitted, 
election  to  bo  held  on  Tuesday,  the  thirteenth  day  of  ' 
November  next.  The  Executive  of  the  existing  Govern- 
ment of  California  is  hereby  requested  to  issue  a  procla- 
mation to  the  people,  directing  the  Prefects  of  the  sev- 
eral districts,  or,  in  case  of  vacancy,  the  Sub-Prefects  or 
Senior  Judge  of  First  Instance,  to  cause  such  election  to 
be  held  on  the  day  aforesaid  in  their  respective  districts. 
The  election  shall  be  conducted  in  the  manner  which  was  Election, 
prescribed  for  the  election  of  Delegates  to  this  Conven- 
tion, except  that  the  Prefects,  Sub-Prefects,  or  Senior 
Judge  of  First  Instance  ordering  such  election  in  each 
district  shall  have  power  to  designate  any  additional 
number  of  places  for  opening  the  polls,  and  that  in  every 
place  of  holding  the  election  a  regular  poll  list  shall  be 
kept  by  the  Judges  and  Inspectors  of  Election.  It  shall 
also  be  the  duty  of  these  Judges  and  Inspectors  of  Elec- 
tion, on  the  day  aforesaid,  to  receive  the  vote  of  the 
electors  qualified  to  vote  at  such  election.  Each  voter 
shall  express  his  opinion  by  depositing  in  the  ballot  box  a 
ticket  whereon  shall  be  written  or  printed,  "For  the 
Constitution,"  or  "Against  the  Constitution,"  or  some 
such  words  as  will  distinctly  convey  the  intention  of  the 
voter.  These  Judges  and  Inspectors  shall  also  receive 
the  votes  for  the  several  officers  to  be  voted  for  at  the 
said  election,  as  herein  provided.  At  the  close  of  the  elec-  Returns, 
tion  the  Judges  and  Inspectors  shall  carefully  count 
each  ballot,  and  forthwith  make  duplicate  returns  thereof 
to  the  Prefect,  Sub- Prefect,  or  Senior  Judge  of  First  In- 
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stance,  as  the  ease  may  be,  of  their  respective  districts; 
and  said  Prefect,  Sub-Prefect,  or  Senior  Judge  of  First 
Instance  shall  transmit  one  of  the  same,  by  the  most  safe 
and  rapid  conveyance,  to  the  Secretary  of  State.  Upon 
the  receipt  of  said  returns,  or  on  the  tenth  day  of 
December  next,  if  the  returns  be  not  sooner  received,  it 
shall  be  the  duty  of  a  Board  of  Canvassers,  to  consist  of 
the  Secretary  of  State,  one  of  the  Judges  of  the  Superior 
Court,  the  Prefect,  Judge  of  First  Instance,  and  an 
Alcalde  of  the  District  of  Monterey,  or  any  three  of  the 
aforementioned  officers,  in  the  presence  of  all  who  shall 
choose  to  attend,  to  compare  the  votes  given  at  said  elec- 
tion, and  to  immediately'  publish  an  abstract  of  the 
same  in  one  or  more  of  the  newspapers  of  California. 
And  the  Executive  will  also,  immediately  after  ascertain- 
ing that  the  Constitution  has  been  ratified  by  the  people, 
make  proclamation  of  the  fact;  and  thenceforth  this  Con- 
stitution shall  be  ordained  and  established  as  the  Consti- 
tution of  California. 

Sec.  7.  If  this  Constitution  shall  be  ratified  by  the 
people  of  California,  the  Executive  of  the  existing  Gov- 
ernment is  hereby  requested,  immediately  after  the  same 
shall  be  ascertained,  in  the  manner  herein  directed,  to 
cause  a  fair  copy  thereof  to  be  forwarded  to  the  President 
of  the  United  States,  in  order  that  he  may  lay  it  before 
the  Congress  of  the  United  States. 

Sec.  8.  At  the  general  election  aforesaid,  viz:  the 
thirteenth  day  of  November  next,  there  shall  be  elected 
a  Governor,  Lieutenant  Governor,  members  of  the  Legis- 
lature, and  also  two  members  of  Congress. 

Sec.  9.  If  this  Constitution  shall  be  ratified  by  the 
people  of  California,  the  Legislature  shall  assemble  at 
the  seat  of  Government  on  the  fifteenth  day  of  December 
next;  and  in  order  to  complete  the  organization  of  that 
body  the  Senate  shall  elect  a  President  pro  tempore,  until 
the  Lieutenant  Governor  shall  be  installed  into  office. 

Sec.  10.  On  the  organization  of  the  Legislature,  it 
shall  be  the  duty  of  the  Secretary  of  State  to  lay  before 
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each  House  a  copy  of  the  abstract  made  by  the  Board  of  Report  of 

*  "^  canvasaers 

Canvassers,  and,  if  called  for,  the  original  returns  of  elec- 
tion, in  order  that  each  Ilouse  may  judge  of  the  correct- 
ness of  the  report  of  said  Board  of  Canvassers. 

Sec.  11.     The  Leijislature,   at  its  first   session,   shall  Election  of 
elect  such  officers  as  may  be  ordered  by  this  Constitution  spates 

•^  ^  ^        boDator. 

to  be  elected  by  that  body,  and  within  four  days  after  its 
organization,  proceed  to  elect  two  Senators  to  the  Con- 
gress of  the  United  States.  But  no  law  passed  by  this 
Legislature  shall  take  effect  until  signed  by  the  Governor 
after  his  installation  into  office. 

Sec.  12.     The  Senators  and  lleprcsentativcs  of  the  Con-  AppUca- 

tion  for 

ffress  of  the  United  States  elected  by  the  Legislature  and  ndmipsion 

"  ^  into  tho 

people  of  California,  as  herein  directed,  shall  be  furnished  Union, 
with  certified  copies  of  this  Constitution,  when  ratified, 
which  they  shall  lay  before  the  Congress  of  the  United 
States,  requesting,  in  the  name  of  the  people  of  Califor- 
nia, the  admission  of  the  State  of  California  into  the 
American  Union. 

Sec.  13.     All  officers  of  this  State,  other  than  members  instaiia- 
of  the  Legislature,  shall  be  installed  into  office  on   tho  officers, 
fifteenth  day  of  December  next,  or  as  soon  thereafter  as 
practicable. 

Sec.  14.     Until  the  Legislature  shall  divide  the  State  Apportion- 
ment of 
into  counties  and  Senatorial  and  Assembly  Districts,  as  repro- 

sentation. 

directed  by  this  Constitution,  the  following  shall  bo  the 
apportionment  of  the  two  Houses  of  the  Legislature,  viz: 
The  Districts  of  San  Diego  and  Los  Angeles  shall  jointly 
elect  two  Senators;  the  Districts  of  Santa  Barbara  and 
San  Luis  Obispo  shall  jointly  elect  one  Senator;  the  Dis- 
trict of  Monterey,  one  Senator;  the  District  of  San  Jose, 
one  Senator;  the  District  of  Sun  Francisco,  two  Senators; 
the  District  of  Sonoma,  one  Senator;  the  District  of  Sac- 
ramento, four  Senators;  and  the  District  of  San  Joaquin, 
four  Senators.  And  the  District  of  San  Diego  shall  elect 
one  member  of  the  Assembly;  the  IJistrict  of  Los  Angeles, 
two  members  of  Assemby ;  the  District  of  Santa  Barbara, 
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two  members  of  Assembly;  the  District  of  San  Luis 
Obispo,  one  member  of  Assembly;  the  District  of  Monte- 
rey, two  members  of  Assembly;  the  District  of  San  Jose, 
three  members  of  Assembly;  the  District  of  San  Fran- 
cisco, five  members  of  Assembly;  the  District  of  Sonoma, 
two  members  of  Assembly;  the  District  of  Sacramento, 
nine  members  of  Assembly;  and  the  District  of  San  Joa- 
quin, nine  members  of  Assembly. 

Sec.  15.  Until  the  Legislature  shall  otherwise  direct, 
in  accordance  with  the  provisions  of  this  Constitution, 
the  salary  of  the  Governor  shall  be  ten  thousand  dollars 
per  annum;  and  the  salary  of  the  Lieutenant  Governor 
shall  be  double  the  pay  of  a  State  Senator;  and  the  pay 
of  members  (rf  the  Legislature  shall  be  sixteen  dollars 
per  diem  while  in  attendance,  and  sixteen  dollars  for 
every  twent^'^  miles  traveled  by  the  usual  route  from  their 
residences  to  the  place  of  holding  the  session  of  the  Leg- 
islature, and  in  returning  therefrom.  And  the  Legisla- 
ture shall  fix  the  salaries  of  all  officers  other  than  those 
elected  by  the  people  at  the  first  election. 

Article  Sec.  16.     The  limitation  of  the  powers  of  the  Leffisla- 

VlII  does 

not  apply  to  ture  Contained  in  Article  YIII  of  this  Constitution  shall 

expendi- 
tures of        not  extend  to  the  first  Lef^islature  elected  under  the  same, 

the  first  ° 

Legjsia-       which  is  hereby  authorized  to  negotiate  for  such  amount 

as  may  be  necessary  to  pay  the  expenses  of  the  State 

Government. 

R.  SEMPLE, 

President,  and  Delegate  from  Benicia. 

Wm.  G.  Marcy,  Secretary. 


JOSEPH  ARAM, 
CU.  T.  iiOTTrf, 
ELAM  BKOVV'N, 
KLKSHA  0.  CROSBY, 
JUrfE  M    COVARUBIAS, 
STEl'HEN  C.  FOSTER, 
PABLO  DE  LA  GUERKA, 
LEWIS  DENT, 
KIMBALL  H.  DIMMICK. 
A.  J.  fcLLIS, 
JOSE  ANTO  CARRILLO, 
WM.  M.  GWIN. 
EDVV.  GILBERT, 
HENRY  HILL, 
J.  D   HOPPE, 
JOSEPH  HOBSON, 
JULIAN  HANKS. 


BENJ.  F.  MOORE, 

RODMAN  M.  PRICE, 

JNO.  MtDOUGALL, 

MAN'L  DOMINGL'EZ, 

MY  HON  NORTON, 

PAOIFICUS  ORD, 

MIGUEL  D    PEDRORENA. 

M.  M.  MtCARVER, 

ANTONIO  MA.  PICO. 

JACINTO  RODRIGUES, 

HUGH  REID, 

J.  A.  SUTTER, 

JACOB  R.  SNYDER, 

WIN  FIELD  SOOTT  SHEKWOOD, 

WILLIAM  E.  SHANNON. 

ABEL  STEARNS, 

P.  SANSEVAXN. 
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H.  W,  HALLECK. 

L.  W.  HASTINGS. 

J.  McHENRY  HOLLINGSWORTH, 

JAS.  McHALL  JONES, 

THOMAS  0.  LARKIN, 

FRANCIS  J.  LIPPITT, 

BENJ.  S.  LIPPINCOTT. 


WM.  M.  STEUART. 
HENRY  A.  TEFFT. 
M.  G.  VALLEJO, 
THOS.  L.  VBRMEULB. 
J.  P.  WALKER, 
0.  M.  WOZBNChAFT. 


Note. — This  Constitution  will  be  found  annotated  in 
the  Appendix  to  the  Political  Code. 
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Absence  from  State,  of  Governor,  duties  to  devolve  on  Lieutenant 
Governor 

on  business  of  State,  not  to  affect  residence 

Admisition  into  the  Union,  Senators  and  Kcpresentatives  to  request 

Schedule 

Agriculture,  to  be  encouraged 

Apportionment,  of  Senators  and  Assemblymen 

same Schedule 

Appropriation,  cannot  be  made  for  a  lonffcr  time  than  two  years 

Assembly,  m^etnbers  of,  when  and  how  chosen 

term  of  office 

to  bequalitied  electors - ... 

must  be  citizens  of  the  State  one  year  and  of  the  county  six 

months 

Assembly,  shall  have  sole  power  of  impeachment 

number  of 

districts,  how  formed 

Associations,  for  deposit  of  gold  and  silver  may  be  formed 

not  to  issue  paper  to  circulate  as  money 

to  be  prohibited  by  law  from  banking,  etc 

Attainder,  bill  of,  prohibited 

Attorney  General,  liable  to  impeachment 

how  chosen,  term  and  eligibili^ 

how  chosen 

Bail,  excessive,  not  to  be  reauired 

all  persons  entitlea  to — exception 

JBallot,  all  elections  to  be  by 

Banks,  no  charter  to  be  granted 

associations  may  be  formed  for  deposits,  etc 

such  association  not  to  issue  paper  to  pass  as  money 

Boundary,  of  State 

Bribery,  person  convicted  disqualified  for  office 

laws  shall  be  made  disqualifying  such  persons 

disqualification  of  persons  convicted  of. 

Census,  to  be  taken  in  1852  and  1855,  and  every  ten  years  thereafter 

Cities  and  Villages,  provisions  to  be  made  for  incorporating,  and  restrict- 
ing taxation,  debts,  etc : 

Clerks,  of  Supreme  Courts,  election  of,  to  be  provided  for 

County  Clerk,  election  to  be  provided  for 

County  Clerk  ca:  oJ?2cio  Clerk  of  District  Court 

Commissions,  form  of 
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^vrw*  I  dec* 


Controller  of  StateylmWe  to  impoachment 

how  chosen,  term  of  office  and  eligibility 

how  chosen  and  elected , 

compensation  of I 

Conciliation^  tribunals  for j 

Congressional  JHstrictSj  how  formed 

Constitution^  mode  of  amending { 

mode  of  revising  and  changing | 

effect  of. SchwlulC' 

who  entitled  to  vote  on  adoption  of. Schedule; 

when  and  how  submitted  to  people Schedule 

copy  to  be  forwaded  to  the  President  of  the  United  States,' 
Schedule' 

certilied  copy  to  be  furnished  Senators  and  Repre?onUitives| 

in  Congress Schedule  | 

Contracts^  obligation  of,  not  to  be  impaired I 

existmg,  not  to  be  aff(f»cted Schedule 

Coroner  J  election  of,  to  be  provided  tor 

Corporations,  how  fonned 

laws  creating  may  be  altered  or  repealed 

dues  from,  how  secured 

definition  of. 

right  to  sue,  etc 

banking  prohibited 

to  be  prohibited  by  law  from  banking  and  issuing  paper 
money 

liability  of  stockholders 

municipal,  to  be  restricted  in  the  power  of  taxation,  contract- 
ing debts,  etc 

State  shall  not  bo  stockholder  in 

County  Court,  election  of  Judge  of,  term  of  oflice,  duties,  etc 

jurisdiction 

compensation  of  Judge  not  to  be  increased  or  diminished 

during  term 

County  Oovemments,  system  of,  to  be  establij-hed 

Court  of  Sessions,'how  composed 

jurisdiction,  duties,  etc 

Courts,  causes  to  be  removed  to  Courts  created Schedule 

Credit  of^  Stat€,notto  be  loaned,  etc 

Crime,  rights  of  persons  charged  with 

disqualifications  of  persons  convicted  of  certain 

existing  prosecutions  not  affected Schedule 

Debts,  State,  limitation  to  creation  of. 

not  to  extend  to  first  Legislature Schedule 

statement  of  receipts  and  exp^pditures  to  be  published  an- 
nually with  laws 

Defalcation.    See  EmbezzlemaiL 

District  Attorney,  election  of,  to  be  provided  for 

District  Court,  Judges  of,  liable  to  impeachment 

Judges,  how  elected  and  term.' 

jurisdiction  of  (original) ,..., 

m  criminal  cases  and  issues  of  fact  from  Probate  Court,  un- 
limited  

County  Clerk  ex  officio  Clerk  of. 

time  and  place  of  holding  to  be  provided  for 

compensation  of  Judge  not  to  be  increased  or  diminished  dur- 
ing term 

Judge  ineligible  to  an^  other  office  during  term 

District,  Congressional,  Senatorial,  etc.,  how  formed 

Divorce,  shall  not  be  granted  by  the  Legislature 

EducaHon 
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Art.  .Sec. 


Election,  who  entitled  to  vote  at 

voter  privileged  from  arrest 

exempt  from  military  duty  on  day  ol*  election .^ 

residence  not  to  be  affected  by  presence  or  absence  in  employ 
of  Government 

who  not  entitled  to  vote  at 

to  be  by  ballot 

by  Legislature^  to  be  viva  voce  and  entered  on  jounial 

free  sutFrage,  to  be  supporto<l  by  laws  regulating 

laws  shall  be  parsed  prohibiting  bribery,  tumult,  undue  in- 
fluence, etc.,  at 

plurality  to  elect a 

who  entitled  to  vote  at  first Schedule 

for  adoption  of  the  Constitution,  how  conducted Schedule 

officers  to  be  elected  at  tirst Schedule 

EleciOTAy  qualification  of. 

privileged  from  arrest 

exemnt  from  militia  duty  on  day  of  election 

who  disqualiHed  from  being 

Embezzlement,  to  be  punished  as  a  felony 

person  guilty  of,  incapacitated  from  holding  office 

Executive  Departm^enty  supreme  executive  power  Vested  in  the  Gov- 
ernor   

Kc  post  facto  law,  forbidden 

Eees,  not  to  bo  received  bj'  certain  officer-  to  their  own  use 

not  to  be  received  by  judicial  officers,  except  Justices  of  the 

Peace T. 

Eines,  excessive,  not  to  be  imposed 

Eiscal  y^eaVf  to  commoncc  Jul t/ ^firsf 

Eoreigner,%  rights  of  property  of,  secured 

Eorgery,,  di'-qualitications  of  persons  convicted  of... 

Governor^  may  convene  Legislature  by  proclamation 

to  issue  writs  of  election  to  ii'll  vacancies  in  Legislature 

to  approve  all  laws..... 

liable  to  impeachment 

FUpremo  executive  power  vested  in 

how  and  when  elected,  and  term  of  office 

qualifications  of 

returns  of  election  for,  how  made  and  published 

plumlity  to  elect 

in  case  of  tie,  Legislature  to  elect 

shall  be  Commander  in  Chief 

shall  transact  all  executive  business  with  the  officers  of  Gov- 
ernment, etc 

may  require  information,  in  writing,  from  the  officers  on  any 
subject  relating  to  their  duties 

shall  see  that  the  laws  are  faithfully  executed 

shall  have  power  to  fill  vacancies  in  office..... 

Oovernor^  may  convene  the  Legislature  by  proclamation 

shall  communicate,  by  message,  to  the  Legislature,  annually, 
the  condition  of  the  State,  etc 

may  adjourn  the  Legislature  in  case  of  disagreement  between 
the  two  Houses 

no  person  holding  office  under  the  United  States  or  this  State 
to  exerctse  the  office  of 

shall  have  power  to  ^rant  reprieves  and  pardons 

may  suspend  execution  of  si^ntence  for  treason 

shall  report  to  the  Legislature  the  reprieves  and  pardons 
granted 

Lieutenant  Grovemor  to  perform  duties  of,  in  certain  con- 
tingency  

compensation  of. 

shall  have  power  to  call  out  militia,  etc 
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Grants,  form  of. 

Habeas  Corpus 

mav  be  issued  by  Judges  of  Supreme,  District,  and  County 

Courts 

jffomestead^  shall  be  protected 

Husband  and  Wife,  property  of,  how  held 

laws  shall  be  passed  clearly  defining  the  rights  of  the  wife,  etc 

registration  of  wife's  property  to  be  provided  for.    Sec  Mar- 
riage  

Impeachment,  how  tried 

who  liable  to 

judgment  on 

Imprisonment  for  Debt,  forbidden,  unless  in  ca>es  of  fraud 

Indictment,  person  not  to  be  held  to  answer  for  capital  olfense,  unless  on 

prosecutions,  in  what  name  to  be  conducted 

Inteileetual  ImprovemeiU,  to  be  encouraged 

Judicial  Department,  power  where  vestt?d 

tribunals  for  conciliations  may  be  establij?hfcd,  powers,  etc 

causes  to  be  removed Schedule 

Judicial  Decisions,  provision  to  be  made  for  their  publication 

free  for  publication  to  any  person 

Judges,  not  to  receive  fees  to  tfieir  own  use 

compensation  of,  not  to  be  increased  or  diminish(Hl  during 
term 

ineligible  to  other  office  during  the  term  for  which  elected.... 

not  to  charge  juries  relative  to  matter  of  fact 

Jury,  right  of  trial,  secured 

no  person  to  be  held  to  answer  for  capital  crime  unless  on 
presentment,  etc 

charge  to,  how  to  be  made 

persons  convicted  of  certain  crimes  disqualified  from 

Justices  of  the  Peace,  number,  power,  dut^',  etc.,  to  be  tixed  by  law 

appeals  from,  to  be  fixed  bylaw 

Laws,  to  have  uniform  operation 

ex  post  facto,  forbidden 

impairing  obligations  of  contracts  forbidden 

bill  of  attainder,  forbidden 

enacting  clauses  of 

must  be  approved  by  Governor 

how  passed  over  Governor's  veto 

how  till  may  become  a  law  without  approval  of  Governor.... 

statement  of  receipts  and  expenditures  of  public  moneys  to 
be  published  annually  with 

every  law  to  embrace  but  one  object,  etc 

no  law  to  be  revised  or  amended  by  reference  to  the  title 

provision  to  be  made  for  speedy  publication  of 

free  to  be  published  by  any  i)erson '.. 

existing,    not  in    conflict  with    Constitution,    not  aftected. 
Schedule 

to  be  published  in  English  and  Spanish 

Legislative  Department,  vested  in  Senate  and  Assembly 

sessions  to  be  biennial 

mav  be  convened  by  Governor 

eacn  House  to  choose  its  own  officers  and  judge  of  the  elec- 
tion of  its  members .' 

quorum  to  do  business 

each  House  to  determine  the  rules  of  its  proceedings 

how  member  may  be  expelled 

each  House  to  keep  and  publish  a  Journal 

apportionment  of  members  of. 

snail  prohibit  banking,  by  law 

in  all  elections  bv  vote,  to  be  viva  voce 

may  be  convenea  by  Governor 
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Sec. 


LegiaUUive  Department  (continued) — 

shall  establish  a  system  of  county  and  town  tovemments 

power  to  provide  for  Board  of  Superyisors 

when  and  where  first  to  assemble  and  organize Schedule 

returns  of  first  election  to  be  laid  before  each  House... Schedule 

to  elect  officers Schedule 

to  elect  United  States  Senators Schedule 

apportionment  of Schedule 

pay  of  members Schedule 

limitation  of  powers  as  to  creation  of  debts 

limitation  of  powers  to  make  appropriations 

such  limitation  not  to  apply  to  first  Xiegislature Schedule 

members  privileged  from  arrest 

exemption  from  civil  process 

yacancies,  how  filled 

doors  of  each  House  to  be  opened,  except  when  secrecy  is 

required 

neither  House  shall  adjourn  without  consent  of  the  other,  for 

more  than  three  days,  etc , 

nor  to  any  other  place 

any  bill  may  origmate  in  either  House,  etc 

no  bill  to  become  a  law  till  approved  by  the  Governor 

bill  not  returned  by  Governor  within  ten  days  to  become  a 

law 

Assembly  to  have  sole  power  of  impeachment. 

Senate  to  try  all  impeachments 

member  not  to  be  appointed  to  office  created  during  his  term 
members  to  receive  a  fixed  compensation,  not  to  be  increased 

during  their  term 

every  law  to  embrace  but  one  object 

no  law  to  be  amended  by  reference  to  the  title 

basis  of  representation  in 

lAbel,  evidence  on  indictment  for 

lAeutenant  Oovemor^  liable  to  impeachment 

when  and  how  elected 

term  of  office 

powers  and  duties 

qualifications 

in  case^f  incapacity  to  perform  duties  or  absence  from  State, 

President  of  Senate  to  act 

compensation  of,  not  to  be  increased  or  diminished  during 

term 

Lottery^  shall  not  be  authorized,  nor  the  sale  of  tickets 

Marriage^  contract  of,  not  to  be  invalidated  for  want  of  conformity  to 

any  religious  sect 

property  of  wife  at,  to  be  her  separate  property 

laws  shall  be  passed  clearly  defining  tne  rights  of  wife,  etc. 

See  HtMband  and  Wife 

Military,  to  be  subordinate  to  civil  power 

standing  army  not  to  be  kept  in  time  of  peace 

appropriation  for  standing  army  not  to  be  for  longer  than  two 

J  rears,  in  time  of  war 
dier  not  to  be  quartered  in  house  without  consent  of  owner 

Gk)vemor  to  be  Commander  in  Chief. 

provision  to  be  made  for  organizing  and  disciplining  militia., 
officers  to  be  appointed  as  Legislature  may  direct,  and  com- 
missioned by  Governor /. 

Governor  to  have  power  to  call  out,  for  certain  purposes 

Moneys,  Public,  statement  of  receipts  and  expenditures  to  be  published 

annually  with  laws 

Moral  improvemeTit,  to  be  encouraged 

Oath  of  Office^  form  of. 
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Sec. 


Office^  member  of  Legislature  not  to  be  appointed  to  any  civil  office  of 
profit  created  (fhrin^  his  term 

person  holding  lucrative  office  under  the  United  States,  etc., 
to  be  ineligible  to 

person  convicted  of  embezzlement,  etc.,  to  be  ineligible  to 

vacancies  in,  to  be  filled  by  Governor 

oath  of. 

duration  of. , 

person  convicted  of  eiving  or  offering  bribe,  disqualified  from 

laws  shall  be  made  disqualifying  persons  convicted  of  certain 

crimes 

Officers,  who  impeachable 

how  tried  for  misdemeanors 

certain,  not  to  receive  fees  for  official  duties 

how  elected  or  appointed 

to  be  supported  by  county,  city,  town,  etc 

existing,  when  superseded Schedule 

term  of  residence  not  to  apply  to  certain Schedule 

to  be  elected  at  first  election Schedule 

when  to  be  installed Schedule 

terms  of  certain,  not  affected  by  certain  amendments  to  Con- 
stitution  

I\irdons,  may  be  granted  by  Governor..... 

.JPerjury,  disqualifications  of  persons  convicted  of. 

J^rpetuities,  not  allowed — exception 

J^iiion,  rignt  of,  secured 

JPcfwer^  political^  inherent  in  the  people 

lowers  of  Oovemment^  distribution  of. 

President  of  Senate^  to  perform  duties  of  Governor  in  certain  contingency 

Presa^  liberty  of,  secured , 

Process,  style  of. .'. 

Property^  private,  not  to  be  taken  for  public  use,  without  just  compen- 
sation  

ProseciUions^  existing,  not  afifected Schedule 

PunishmefU,  cruel  or  unusual,  forbidden 

Meligion,  freedom  of,  secured 

not  to  render  witness  incompetent 

licentiousness,  not  allowed '. 

M^^yresentation,  to  be  apportioned  according  to  population H 

Residence^  for  the  purpose  of  voting,  what  not  to  afiect 

absence  from  State  on  business  of  State,  not  to  affect 

term  of,  not  to  apply  to  certain  officers Schedule 

Bights^  natural 

enumeration  of,  not  to  impair  others  retained 

existing,  not  to  be  affected Schedule 

/Salaries,  of  Governor  and  Lieutenant  Governor Schedule 

pay  of  members  of  the  Legislature Schedule 

of  certain  officers,  to  be  fixed  by  Legislature Schedule 

Schools,  fund  for  support  of. 

provision  to  be  made  for  system  of  common 

Scientific  improvement,  to  be  encouraged 

Searches,  etc,,  security  agamst,  provided  for , 

warrant  for,  when  to  i^sue 

^at  of  Government,  where  located 

aecretary  of  State,  liable  to  impeachment 

how  chosen,  term  and  eligibility , 

appointed  by  the  Governor,  by  and  with  the  advice,  etc.,  of 

the  Senate.. 

Secretary  of  State,  duties  of. 

compensation  of,  not  to  be  increased  or  diminished,  etc 

Senators,  to  be  qualified  electors 

chosen  for  two  years 

must  be  citizen  of  the  State  one  year,  and  of  the  district  six 
months 
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Sec. 


Senators  (continued) 

number  of. '. 

to  be  divided  by  lot  into  two  classes 

one  half  chosen  annually 

the  two  classes  to  be  kept  as  nearly  equal  as  possible 

to  trv  all  impeachments 

number  of. 

districts,  how  formed 

in  CongresSi  when  first  to  be  elected Schedule 

to  be  furnished  with  conies  of  the  Constitution Schedule 

Sheriff,  election  of,  to  be  providea  for 

Slavery,  forbidden — exception. 

Spanish  langziage,  laws,  etc.,  to  be  published  in 

Speech,  liberty  of,  secured - 

Suffrage,  free,  to  be  supported  bylaw 

right  of,  who  entitled  to 

persons  convicted  of  certain  crimes  disqualified  from 

Suits  against  State,  how  brought 

Superintendent  of  Public  Instriiction,  election,  term,  duties,  and  com- 
pensation   

Supervisors,  Board  of,  may  be  created 

duties,  to  be  prescribed  by  law 

Supreme  Court,  Justices  of,  liable  to  impeachment 

how  composed 

3uorum,  for  business 
ustices,  how  and  when  elected 

same,  term  of  office 

same,  to  be  classified 

same,  senior  to  be  Chief  Justice 

appellate  jurisdiction 

power  to  issue  certain  writs 

shall  be  conservators  of  the  peace 

Clerk  of,  election  of. 

time  and  place  of  holding,  to  be  provided  for 

compensation  of  Justices  not  to  oe  increased  or  diminished 
during  term 

Justices  ineligible  to  other  office  during  term  for  which  elected 
Taxation,  to  be  equal  and  uniform 

on  property,  to  be  according  to  value 

Assessors  and  Collectors,  how  elected 

Town  Oovemynents,  to  be  established  as  nearly  uniform  as  possible 

throughout  the  State 

Treasurer  of  State,  liable  to  impeachment. 

how  chosen,  term,  and  eligibility 

how  chosen  and  elected :•••:"; 

compensation  of,  not  to  be  increased  or  diminished  during  term 
Treasury,  no  money  to  be  drawn  from,  but  by  appropriations 

an  accurate  statement  of  receipts  and  expenditures  to  be  pub- 
lished annually,  with  the  laws 

members  of  Legislature  to  be  paid  out  of. 

Trial,  rights  of  accused 

no  person  to  be  twice  tried  for  the  same  offense 

nor  compelled  to  be  witness  against  himself. 

nor  deprived  of  life,  liberty,  etc.,  without  due  process  of  law 

University,  fund  for  support  of. 

Voter  J  qualifications  of. 

residence  of,  what  not  to  affect 

who  yot  entitled  to  be 

in  all  elections  by  Legislature,  vote  to  be  viva  voce  and  en- 
tered on  journal 

person  convicted  of  certain  crimes  disqualified  as 

Veto,  of  Governor 

Witness,  not  to  be  unreasonably  detained 

Yeas  arid  Nays,  when  to  be  entered  on  journal... 
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PART  Y.-POLLTICAL  CODE. 


OP  THE  DEFINITION  AND  SOURCES  OP  LAW-EFPECT 
AND  PUBLICATION  OP  THE  CODES,  AND  THE  EX- 
PRESS REPEAL  OP  STATUTES. 

Note. — The  subjects  embraced  within  this  Part  will 
be  found  carefully  annotated  and  discussed  in  the  Politi- 
cal Code. 

Title    L  Definition  and  Sources^  op  the  Law. 
II.  Effect  op  the  Codes. 
m.  Publication  of  the  Codes  and  Statutes 

CONTINUED  IN   FORCE. 

rV.  Express  Kbpbal  of  Statutes. 


TITLE   L 

•definition  and  SOURCES  OP  THE  LAW. 

Section  4466.  Definition  of  law. 

4467.  How  expressed. 

4468.  Common  law,  when  rule  of  decision. 

4466.  Law  is  a  solemn  expression  of  the  will  of  DeflniUon 
the  supreme  power  of  the  State. 

4467.  The  will  of  the  supreme  power  is  expressed:  How 

^     Tx       t       j^         .        .  expressed. 

1.  By  the  Constitution; 

2.  By  statutes. 

4468.  The  common  law  of  Enffland,  so  fiir  as  it  is  Common 

°  .         law,  when 

not  repugnant  to  or  inconsistant  with  the  Constitution  JJJ^^^J^ 
of  the  United  States,  or  the  Constitution  or  laws  of  this 
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State,  is  the  rule  of  decision  in  all  the  Courts  of  this 
State. 


Construc- 
tion of  the 
Codos  with 
relation  to 
the  laws 
pasflod  at 
the  present 
session. 


Laws 
passed  at 
present 
session 
preraiL 


Constrao- 
tion  of 
Codos  with 
relation  to 
eaoh  other. 


Conflicts 
between 
Titles, 
which  to 
prevalL 


TITLE    II. 

EFFECT  OF  THE  CODES. 

Sectiok  4478,  Construction  of  the  Codes  with  relation  to  the  laws 

passed  at  the  present  session. 

4479.  Laws  passed  at  present  session  prevail. 

4480.  Construction  of  Codes  .with  relation  to  each  other. 

4481.  Conflicts  between  Titles,  which  to  prevail. 

4482.  Conflicts  between  Chapters,  which  to  prevail. 

4483.  Conflicts  between  Articles,  which  to  prevail. 

4484.  Conflicting  sections  of  the  same  Title,  which  to  prevail. 

4478.  With# relation  to  the  laws  passed  at  the 
present  session  of  the  Legislature,  the  Political  Code, 
Civil  Code,  Code  of  Civil  Procedure,  and  Penal  Code, 
must  be  construed  as  though  each  had  been  passed  on 
the  first  day  of  the  present  session. 

4479.  If  the  provisions  of  any  law  passed  at  the 
present  session  of  the  Legislature  contravene,  or  are 
inconsistent  with,  the  provisions  of  either  of  the  four 
Codes,  the  provisions  of  such  law  must  prevail. 

Note. — This  section  is  but  another  form  ofrstating 
the  proposition  contained  in  the  preceding  one.  It  is 
placed  here,  not  because  it  is  necessary,  but  to  convey 
to  the  layman  the  idea  what  the  preceding  section  con- 
veys to  the  professional  reader. 

■ 

4480.  With  relation  to  each  other,  the  provisions 
of  the  four  Codes  must  be  construed  (except  as  in  the 
next  two  sections  provided)  as  though  all  of  such  Codes 
had  been  passed  at  the  same  moment  of  time  and  were 
parts  of  the  same  statute. 

4481.  If  the  provisions  of  any  Title  conflict  with 
or  contravene  the  provisions  of  another  Title,  the  pro- 
visions of  each  Title  must  prevail  as  to  all  matters  and 
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questions  arising  out  of  the  subject  matter  of  such 
Title. 

4482.  K  the  provisions  of  any  Chapter  conflict  Conflicts 
with  or  contravene  the  provisions  of  another  Chapter  ^^J^*^' 
of  the  same  Title,  the  provisions  of  each  Chapter  must  p'*^"^ 
prevail  as  to  all  matters  and  questions  arising  out  of 

the  subject  matter  of  such  Chapter. 

4483.  If  the  provisions  of  any  Article  conflict  with  Conflioto 
or  contravene  the  provisions  of  another  Article  of  the  ^J^^^^^*^ 
same  Chapter,  the  provisions  of  each  Article  must  ^^^^^ 
prevail  as  to  all  matters  and  questions  arifing  out  of 

the  .object  .natte,  of  .„oh  AH.|| 

4484.  If  conflicting  provisiOTlF^re  found  in  differ-  Conflict™ 

°  *  sections  of 

ent  sections  of  the  same  Chapter  or  Article,  the  pro-  ^itir™* 
visions  of  the  sections  last  in  numerical  order  must  Jr^vaiL* 
prevail,  unless  such  construction  is  inconsistent  with 
the  meaning  of  such  Chapter  or  Article. 


TITLE   III. 

PUBLICATION  OF  THE  CODES. 
Section  4494.  Codes  not  published  as  part  of  the  statutes. 

4494.    The   Codes  passed  at  this  session  of  the  Codes  not 

*^  publuhed 

Legislature  must  not  be  published  as  a  part  of  the  ^  \^^ 
statutes  passed  at  this  session,  but  provision  must  be  ****°*^ 
made  by  law  for  their  publication. 


TITLE    IV. 

EXPRESS  REPEAL  OP  STATUTES. 

Section  4504.  Repeal  of  repealed  statutes  not  to  imply  that  they 

were  in  force. 
4505.  Express  repeal  of  statutes  to  he  provided  for. 


590  APPENDIX. 

Repeal  of        4504.    The  repeal  of  any  statute  or  part  of  a  statute 

repealed  r  j  r 

toimpfy'*^'  heretofore  repealed  must  not  be  construed  as  a  declar 
wwVin  ^     ration,  express  or  by  implication,  that  such  statute  or 
part  of  a  statute  has  been  in  force  at  any  time  subse- 
«     quent  to  such  first  repeal. 

Express  4605.    The  express  repeal  of  statutes  will  be  pro- 

repealof  xr  r  r 

iwprovided  ^^®^  ^^^  ^7  ^  separate  statute,  and  such  statute  after 
^^^'  its  passage  must  be  construed  in  the  same  manner  and 

must  have  like  effect  as  if  it  were  part  of  this  Code. 

Note. — A  bill  providing  for  the  express  repeal  of 
statutes,  prepared  by  the  Commission,  passed  the  Sen- 
ate. In  the  Assembly  it  was  referred  to  the  Judiciary 
Commit^^.who,  on  the  last  day,  reoommended  its 
passage^^Bthe  Speaker  ruled  that  it  could  not  be  taken 
up  again^Psingle  objection.  That  objection  was  made 
by  a  member  of  the  San  Francisco  delegation  (Hr.  SpU- 
yalo),  and  the  bill  was  not  considered  and  consequently 
did  not  become  a  law.  We  had  prepared  it  with  great 
care,  not  because  we  deemed  it  necessary,  but  to  avoid 
even  a  question.  Non-action  upon  it  will  not  affect  the 
Code  in  any  particular.  There  may  arise,  however,  a 
question  in  relation  to  the  Police  and  Justices'  Courts 
of  San  Francisco,  which  would  have  been  saved  by  its 
passage;  but  if  the  question  should  be  raised  and  sus- 
tained, no  material  injury  could  arise,  as  the  only  effect 
would  be,  after  the  first  of  January  next,  to  throw  the 
Police  and  Justices*  Courts  of  that  city  under  the 
general  law,  and  to  reduce  the  jurisdiction  of  the  Police 
Court  to  what  it  was  before  the  passage  of  an  Act  enti- 
tled **  An  Act  amendatoity  of  and  supplementary  to  an 
Act  entitled  an  Act  to  prescribe  the  jurisdiction  of  the 
Police  Judge's  Court  of  the  City  and  County  of  San 
Francisco,''  passed  January  27th,  1864,  approved  Feb- 
ruary 13th,  1872. 
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INDEX  TO  VOLUMES  I  AND  11. 


Volume  I  includes  Sections  1  to  2079,  inclusive. 

Volume  II  includes  Sections  2085  to  3543,  inclusive. 

The  Appendix  contains  the  Constitutions,  separately  indexed. 

^©"The  references  are  to  the  Sections, 

A 

ABANDONED—  Section. 

finder  of  thing  not  hound  to  keep  it  for  owner 1871 

hed  of  stream,  ownership  of. 1019 

ABANDONMENT— 

of  husband  bj*  wife,  relieves  him  from  duty  of  support 175 

of  child  by  parent,  evidence  of  relinquishment  of  control 197 

of  homestead,  how  only  effected 1243 

ib 1244 

of  ship  by  shipmaster 2940 

of  ship,  duties  of  shipmaster  on 2941 

In  Mari:^i£  Insurance— 

defined 2716 

may  be  made,  in  what  cases 2717 

may  be  made,  at  what  time 2719 

how  effected 2721 

must  be  absolute  and  total 2718 

when  defeated 2720 

notice  of,  may  be  oral  or  written 2721 

notice  of,  to  contain  what 2722 

can  be  sustained  only  on  ground  specified  in  notice... ^ 2723 

effect  of. 2724 

insurer  paying  for  total  loss,  entitled  to.... 2725 

agents  of  insured  act  for  insurer  after 2726 

acceptance  of,  not  neces.sary , 2727 

acceptance  of,  not  presumed  from  silence 2727 

acceptance  of,  conclusive 2728 

made  and  accepted,  irrevocable 2729 

to  whom  freightage  belongs  after 2730 

liability  of  insurer  refusing  to  accept 2731 

not  necessary  to  recover  actual  loss 2732 

not  necessary  to  recover  actual  total  loss 2709 

terminates  authority  of  master  on  behalf  of  owner 2381 

See  Insurance. 
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AB  ATEMEN  T—  Section . 

of  legacies 1^2 

of  nuisances,  does  not  impair  claim  for  damages ^484 

of  public  nuisance,  by  whom  made 3494 

.of  public  nuisance,  how  made 34ft5 

of  private  nuisance,  when  allowed 3502 

ABDUCTION— 

forbidden 49 

ABLE  AND  WILLING— 

party  offering  performance,  must  bo 1495 

party,  need  not  offer  payment,  when 31S0 

ABSENCE— 

effect  of,  on  marriage ,. 61 

ib 97 

ib 98 

temporary,  when  may  be  converted  into  desertion 100 

ABUSE- 

of  parental  authority,  remedy  for 203 

of  authority,  renders  contract  voidable 1567 

ib 1575 

ACCEPTANCE- 

of  accord,  is  satisfaction 1523 

of  benefit  of  transaction,  effect  of * 1589 

of  partial  performance,  when  necessary 1741 

of  rent,  renews  lease,  when 1945 

of  guaranty,  notice  of,  when  necessary 2795 

of  principal,  waives  claim  to  interest,  when 3290 

Or  Abandonment  {under  Insurance) — 

not  necessary 2727 

effect  of 2728 

irrevocable 2729 

effect  of  insurer's  refusing 2731 

Of  Bill  of  Exchange— 

presentment  for 3185 

how  made 3193 

must  be  absolute 3194 

what  may  be  received  by  holder  as  sufficient 3195 

by  separate  instrument 8196 

promise  to  accept,  when  equivalent  to 3197 

maybe  canceled,  when 8198 

what  is  admitted  by 3199 

for  honor,  may  be  made,  when 3203 

for  honor,  holder  not  bound  to  receive 3204 

for  honor,  how  made 8205 
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ACCEPTANCE  (or  Bill  of  Exchange)—    {Ccmtinucd,)  Section. 

for  honor,  how  enforced 8206 

notice  of  dishonor,  not  excused  by 3207 

Of  Proposal  to  Contract— 

how  communicated 1582 

when  complete 1583 

performance  of  conditions  is 1584 

acceptance  of  consideration  is 1584 

must  be  absolute 1585 

qualified,  is  new  proposal 1586 

ACCEPTOR- 

of  bill  of  exchange  must  write  acceptance,  how 3193 

of  bill  of  exchange  bound  by  acceptan<fo  separate  from  bill,  when  3196 

of  bill  of  exchange  may  cancel  acceptance,  when 3198 

of  bill  of  exchange  admits  what,  by  acceptance 3199 

of  bill  of  exchange  for  h-jnor,  rights,  and  duties  of 3205 

ib 3206 

ACCESSION— 

property  may  be  acquired  by 1000 

To  Real  Property — 

by  fixtures 1013 

by  alluvion 1014 

by  removal  of  bank 1016 

by  accumulation  of  earth 1016 

by  change  of  river*s  course 1019 

To  Personal  Property — 

by  union  of  several  things , 1025 

by  admixture  of  materials 1028 

by  formation  of  new  things 1029 

by  workmanship 1030 

by  willful  tre>pass 1031 

ACCESSORY— 

passes  by  transfer  of  principal 1084 

ib 3540 

lien  is 2909 

ACCIDENT— 

error  in  contract  caused  by,  to  be  disregarded 1640 

deposit  by,  must  be  accepted 1816 

thing  gained  by,  held  in  trust 2224 

See  Mistake. 

ACCORD- 

defined 1521 

effect  of. 1522 

acceptance  of,  is  satisfaction 1523 

of  liquidated  debt 1524 
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ACCOUNT—  Section. 

employe  miiRt  render 1086 

voluntary  interierer  with  property  must  render 2078 

for  what  tru^t  mui*t 2237 

mutual  liability  of  partners  to  render 2412 

partner  may  bo  required  to,  for  certain  profits 2-438 

ACCRETION— 

ownership  of  deposits  formed  by 1014 

ACCUMULATIONS— 

disposition  of. 723 

when  void ^ 723 

certain,  allowed 724 

certain  directions  concerning,  when  void  in  part 725 

Furplus  of,  in  trust,  when  liable  to  creditors 859 

certiiin  allowances  may  be  made  out  of. 726 

ACKNOWLEDGMENT— 

of  declaration  of  marriage 77 

of  inventt)ry  of  sei)arate  property  of  wife 165 

of  marriage  settlement  contra '^ts 178 

of  contract  of  apprentice-hip  of  alien  minors 275 

of  articles  of  incorporation 292 

of  execution  of  power  by  married  woman 898 

of  consent  to  execution  of  i)ower 907 

letters  patent  may  be  recorded  without 1160 

of  instruments  for  record 1158 

of  instruments  evidencing  judgment  title,  for  record 1159 

who  may  take,  in  this  State 1180 

ib 1181 

who  may  take,  in  other  States Jl82 

who  may  take,  out  of  the  United  States 1183 

deputy  may  take 1184 

requisites  for 1185 

officer  taking,  must  indori>c  ccrtillcate  thereon 1188 

form  of  certiilcato  of 1189 

certificate  of,  by  attorney  in  fact 1192 

by  married  women 1186 

certificate  of,  by  married  women 1191 

interpreter  may  be  employed  in  taking 1201 

oflScers  authorized  to  take,  may  punish  for  contempt,  when 1201 

after  taking,  must  affix  seals  and  signatures 1193 

after,  party  may  have  action  to  correct  error  in  certifying 1202 

of  instruments  heretofore  made,  to  be  governed  by  then  existing 

laws * 1205 

of  instruments  affecting  homesteads 1242 

of  homestead  declaration 1262 

of  certificate  of  change  of  name  in  partnership 2469 

of  certificate  on  formation  of  special  partnership 2480 
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ACKNOWLEDGMENT—    (Coyitinucd.)  Section. 

of  real  mortgages 2952 

of  jvr^onrtl  mortgac^o.s 2963 

of  a'^signment  for  bunetit  of  creditors 3458 

ACQUIESCENCE— 

removes  objections 3516 

ACQUISITION  OF  PROPEIITY— 

in  general 1000 

ib...: 1001 

by  accession  (see  Accession) 

by  occupancy  (;ree  Occupanc^'^) 

by  succciision  (see  Succession) 

b\'^  tran.-fer  (see  Transfer) 

by\lRl  (<eeWill) 

by  corporations 474 

ib 476 

ib 476 

ACT- 

titlo  of  establishing  tbe  Civil  Code 1 

how  cited 21 

ACT  OF  GOD— 

injures  no  one 3526 

See  Superhuman  Causk. 

ACTION— 

commenced  previous  to  taking  eflfect  of  Code,  not  affected 6 

ib : 20 

minor  may  enforce  his  rights  by  civil. 42 

to  affirm  unsolemnized  marriage 77 

to  obtain  decree  of  nullity  of  marriage 83 

to  obtain  exclusive  control  of  children 199 

for  abuse  of  parental  authority » 203 

by  Supervisors,  to  recover  for  support  of  child •  205 

to  recover  stock  sold  to  pay  delinquent  assessments 347 

t<.)  recover  possession  of  property 793 

ib 810 

to  enforce  easement,  bj'^  whom  maintainable 809 

for  injury  to  inheritance,  by  whom  maintainable 826 

to  correct  defect  in  certificate  of  acknowledgment 1202 

to  prove  instrument  for  record 1203 

by  creditor  of  mcrtgagor 2968 

relating  to  special  partnership,  special  partner  need  not  be  party 

to , 2492 


ADEMPTION— 

of  legacy,  advancement,  or  gift,  when  deemed 1351 
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ADMINISTRATOR— See  Personal  Rkpbeskntatives.  Section. 

ADOPTION— 

child  may  be  adopted 221 

who  may  adopt 222 

consent  of  wife,  when  neccssaiy 223 

consent  of  child's  parents  necessary 224 

consent  of  child,  when  necessary 225 

proceedings  on 226 

Judge's  order  on 227 

effect  of 228 

effect  of,  on  former  relations  of  child 229 

of  illegitimate  child 230 

ADULTS— 

who  are " 27 

by  marriage  minors  become 28 

by  laws  of  other  Stat<*s  or  country,  when  deemed  such  in  this  State  SO 

compensation  Ibr  support  of,  child 210 

ADULTERY- 

divorce  to  be  granted  for 92 

defined 93 

legitimacy  of  issue  of  marriage  divorced  on  account  of. 144 

ib 145 

disposition  of  community  property  on  divorce  fur 147 


• 


ADVANCEMENT— 

what  is  deemed 1397 

effect  of. 1309 

effect  of  when  heir  advanced  to  dies  before  testator 1399 

when  deemed  ademption 1351 

value  of,  how  determined 1398 

constitutes  part  of  distributive  phare 1395 

when  in  excess  or  insufficient,  effect  of...... 1396 

ADVANTAGE— 

unfair,  when  fraudulent...., 1575 

unfair,  when  evidence  of  undue  influence «. 1.575 

trustee  must  not  use  influence  to  obtain 2228 

ib » 2231 

partner  must  not  obtain,  over  copartners 1411 

ADVERSE  CLAIM— 

depositary  to  give  notice  to  depositor  of. 1825 

trustee  to  give  notice  to  beneficiary  of  his  acquisition  of. 2233 

ADVERSE  POSSESSION— 

owner  of  property  in,  may  transfer  his  right 1047 

property  in,  may  be  mortgaged 2921 
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AFFIDAVIT-  Section. 

of  officers  of  corporations,  on  filing  articles  of  incorporation 295 

of  publication  of  notice  of  sale  of  delinquent  stock 348 

of  publication  of  notice  of  change  of  partnership  name 2471 

of  publication  of  notice  of  formation  of  special  partnership 2484 

of  truth  of  inventory  to  be  made  by  assignor  for  benefit  of  creditors  3462 

AGENCY— 

defined 2295 

parties  to,  defined 2295 

actual 2299 

ostensible 2300 

how  created •..^ 2307 

creation  of,  orally 2309 

creation  of,  by  writing 2309 

creation  of,  by  ratification 2310 

consideration  not  necessary  to  create 2306 

authority  conferred  by 2315 

autual  authority  conferred  by 2316 

ostensible  authority  conferred  by 2317 

extent  of  authority  conferred  by 2318 

obligations  of  parties  to 2342 

rights  of  third  persons  under 2343 

• 2344 

delegation  of. 2349 

termination  of. 2355 

termination  of  when  agent  has  no  interest 2356 

See  Aqent. 

AGENT- 

deflne4 : 2295 

must  keep  his  principal  informed 2020 

authority  of  limited 2019 

collecting,  duty  of. 2021 

agent  of  not  responsible  to  principal 2022 

who  may  appoint 2296 

special,  defined 2297 

general,  defined .• 2297 

actual,  defined 2299 

ostensible,  defined 2300 

authority  of. 2304 

authoritj'  of,  may  extend  to  what 2305 

has  no  authority  to  defraud  principal 2306 

how  derives  his  authority 2307 

consideration  not  necessary  to  creation  of  authority  of. 2308 

authority  of  must  be  in  writing 2309 

oral  authorit^r  to,  when  sufficient 2309 

authority,  how  conferred  on,  by  ratification 2310 

partial  ratification  of  act  of,  when  total 2311 
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AGENT—    (Omiti7iu€d.)  Section 

ratification  of  act  of,  when  valid  and  when  void 2312 

ratification  of  act  of,  not  to  prejudice  third  person 2313 

ratification  of  act  of,  may  be  rescinded,  when 2314 

extent  of  authority  of. 2315 

actual  authority  of. .' 2316 

ostensible  authority  of 2317 

implied  authority  of. 2319 

effect  of  special  restrictions  on  authority  of. 2318 

authority  of,  to  disobey  instructions 2320 

general  authority  of,  how  limited 2322 

authority  of,  to  sell  pergonal  property,  effect  uf. 2323 

authority  of,  to  sell  real  i#)perty,  effect  of. 2324 

authority  of,  to  sell,  includes  authority  to  receive  price,  when 2325 

ib....% 2326 

represents  principal,  to  what  extent 2330 

acts  of,  bind  principal,  when 2:^1 

ib 2333 

ib 2337 

deemed  to  have  notice,  of  what 2332 

when  principal  exonerated  by  payment  to 2335 

when  person  dealing  with,  may  set  off  claim  against 2336 

priiuiipal  responsible  for  negligence  of,  when ^ 23-38 

principal  responsible  for  wrongful  acts  oi\  when .Tr 2339 

obligations  of,  as  to  warranty  of  authority 2342 

obligations  of,  as  principal  in  certain  cases 2^  43 

must  surrender  property  to  true  owner « 2344 

obligations  of,  when  incapable  of  contracting 2345 

may  delegate  power,  when 2349 

responsible  for  sub-agent,  when .^ 2350 

when  not  responsible  for  sub-agent 2351 

power  of,  how  terminated 2356 

general  partner  is,  for  the  firm 2429 

auctioneer  as 2362 

factor  as 2367 

shipmaster  as 2373 

partner  in  mines,  authority  as 2519 

ship's  manager,  as 2388 

insurance  b^',  how  effected 2589 

indemnity  extends  to  acts  of. 2775 

notice  of  dishonor,  how  given  by 3149 

of  insured,  acts  for  insurer  on  abandonment 2726 

damages  for  breach  of  warranty  of  authority  of 3318 

AGREEMENT- 

of  separation,  husband  and  wife  may  make 159 

consideration  for  such 160 

in  indentures  of  apprenticeship 272 

to  sell  personal  property,  when  title  passes  to  buyer  under 1140 
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AGREEMENT—    (Coiitinued.)  Section. 

of  sale  not  a  revocation  of  will 1301 

what  must  be  in  writing 1624 

contract  in  writing  may  be  altorA  by 1698 

for  sale,  what 1726 

to  buy,  detined 1728 

to  sell  or  buy,  defined 1729 

to  sell,  defined 1727 

to  sell,  what  may  be  subject  of..... 1730 

to  sell  real  property 1731 

ib 1741 

to  sell  real  property,  form  of  grant  required  by "..  1732 

to  sell  real  property,  binds  seller  to  insert  ceitain  covenants 1733 

form  of  such  covenants 1734 

to  sell  personal  property 1739 

to  manufacture,  from  materials  furnished  by  manufacturer 1740 

of  sale,  with  warranty,  entitles  buyer  to  inspect  goods 1785 

of  sale  may  be  rescinded  for  bi-each  of  warranty... 1786 

seamen  not  to  be  deprived  of  wages  or  lien  by 2052 

with  seamen,  restrictions  on 2053 

obligations  of  common  carrier  can  be  altered  only  by 2174 

certain,  with  common  carrier,  void 2175 

eflTect  of  written,  with  common  carrier 2176 

express,  not  necessary  to  create  mining  partnership '. 2512 

not  to  transfer  insured  interest,  when  void 2599 

of  indemnity 2772 

to  convey  real  property,  damages  for  breacli  of. 3306 

to  purchase  real  property,  damages  for  breach  of. 3307 

to  sell  personal  property,  damages  for  breach  of. 3308 

ib 3309 

to  buy  personal  property,  damages  for  breach  of. 3311 

AGRICULTURAL  FAIR  CORPORATIONS— 

may  be  formed 286 

may  acquire  and  hold  how  much  real  estate 320 

must  not  contract  debts  in  excess  of  amount  on  hand,  except 621 

not  for  profit 622 

may  fix  fee,  etc.,  for  membership 622 

AGRICULTURAL  LAND— 

limitation  on  lease  of 717 

power  to  lease,  when  void 925 

ALIEN— 

minors,  apprenticeship  of 274 

may  hold  property 671 

inheriting,  when  must  claim  or  be  barred 672 

ib 1404 

resident,  may  take  by  succession 1404 

76 — vol.  ii. 
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ALIENAGE-  Section, 

of  relative,  does  not  affect  ri^ht  of  succession 14<H 

ALIENATION—  ^ 

restraints  on,  when  void 711 

ib 716 

how  long  power  of,  inii^'  be  suspended 715 

disposition  of  income  during  sus^pension  of  power  of. 733 

of  intermediate  interest  does  not  defeat  future  interest 742 

suspension  of  power  of. 770 

suspension  of  power  of,  by  trust 771 

power  authorizing,  a  general  power 883 

power  authorizing,  of  estate  less  than  fee 884 

computation  of  term  of  suspension  of,  in  execution  of  power 912 

Soe  Grant;  Transfer. 

ALIMONY— 

when  Court  may  grant 138 

ib 137 

ib 139 

security  for 140 

when  may  not  be  granted 142 

out  of  what  property  granted 141 

ALLUVION- 

ownership  of. 1014 

ALTERATION— 

of  interests  disposed  of  by  will,  when  a  revocation  of  will 1304 

of  interests  di-iposed  of  by  will,  when  does  not  revoke  will 1303 

of  contract,  may  be  made  by  consent , 1697 

of  contract  in  writing,  how  made 1698 

contract  extinguished  by 1699 

unauthorized,  of  contract,  effect  of. 1700 

of  contract  in  duplicate,  effect  of. 1701 

of  representation  in  insurance 2576 

of  thing  covered  by  fire  insurance,  increasing  risk,  effect  of. 2753 

of  thing  insured,  not  increasing  risk,  effect  of. 2754 

of  obligation  exonerates  guarantor 2821 

ALTERNATIVE— 

future  interest  may  be  in 696 

obligation,  who  has  right  of  selection  under 1448 

obligation,  right  of  selection  under,  how  lost 1449 

obligation,  selection  under,  how  made 1450 

obligation,  effect  of  nullity  of  one  branch  of. 1451 

negotiable  instrument  may  be  made  in 3090 

AMBIGUITY— 

in  will,  how  construed 1323 

in  contract,  how  construed 1619 
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ANIMALS—  Section. 

corporations  for  insuring  lives  of  domestic,  may  be  formed 286 

corporations  for  improving  breed  of,  may  be  formed.. 286 

domestic,  subject  of  ownership 655 

wild,  how  far  subject  of  ownerj^hip 656 

depositary  of,  must  use  what  degree  of  care 1834 

rate  of  compensation  of  depositary  of 1853 

borrower  of,  fur  use,  must  use  great  kindness 1887 

ANNUITY— 

deKned 1367 

owner  of,  may  dispose  of  it 868 

■when  due 1368 

ANNULMENT— 

of  indentures  oi'  apprenticeship,  causes  for : 276 

Of  Marriage — Sue  Nullity;  Divorce. 

APPEAL- 

order  for  distribution  of  property  on  divorce,  subject  to  revision  on  148 

APPEAB-^  * 

that  which  does  not,  deemed  not  to  exist 3530 

APPLICATION— 

of  income  to  support,  etc.,  of  minor 726* 

of  judgment  creditor  to  have  homestead  appraised 1245 

such,  how  made 1246 

of  trust  property',  who  must  see  to 2244 

of  security  for  payment  of  debt,  may  be  compelled,  when 2854 

of  payments  by  the  debtor '. 1479 

of  payments  by  the  creditor 1479 

of  payments  b3' the  law .* 1479 

APPOINTMENT— 

of  guardian  by  the  Court 243 

ib 244 

of  guardian  by  the  Court  suporspdes  par(»nt 204 

•  no  person  guardian  of  estate  without 242 

effect  of  power  of. 781 

of  trustee,  how  made 2287 

of  successor  to  trustee,  duty  of  trustee  concerning 2260 

APPORTIONMENT— 

of  burden  of  servitude  on  partition  of  dominant  tenement •    807 

of  losses  occasioned  by  collision  of  vessels 973 

of  consideration  in  case  of  prevention  of  performance 1514 

of  covenants 1467 

of  hire 1935 

of  freightage,  by  contract 2140 

ib 2141 
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APPORTIONMENT—    (ConimuetL)  Section. 

of  freightage,  according  to  distance 2142 

of  lien 2912 

APPRAISEMENT— 

of  homestead 1249 

See  Homestead. 

APPRAISERS— 

appointment  of,  to  as«e«s  value  of  homestead 1249 

oath  of. 1250 

duties  of 1251 

return  of. 1252 

fees  of. 1258 

pcitition  for  appointment  of  to  appraise  homestead 1245 

such  to  contain  what 1246 

APPRENTICE— 

who  may  be  hound  a.« .*. 2W 

when  may  recover  for  services 276 


# 


See  Aprenticeship. 

APPRENTICESHIP- 

who  may  enter  into '.  ^64 

who-se  consent  neoi'spary  to,  and  how  given 265 

consent  to,  to  ho  in  writing 26rt 

executors  may  bind  out  to 267 

Supervisors  may  bind  out  to 268 

town  officers  may  bind  out  paupers  to 269 

what  must  be  stated  in  indentures  of. 270 

conditions  in  indentures  of. 271 

lb 272 

deposit  of  indentures  of. 273 

of  ali«Mi  minors,  how  effected 274 

ib 275 

causes  for  annulling  indentures  of. 276 

APPROPRIATION— 

rights  to  water  may  be  acquired  by 1410 

such  to  be  for  useful  purpo-se 1411 

priority  of  such  establishes  priority  of  right 1414 

notice  of  such 1415 

diligence  In  prosecuting  such... 1416 

of  payment*,  by  the  debtor 1479 

of  payments,  by  the  creditor 1479 

of  pa^'ments,  by  the  law 1479 

APPURTENANCES- 

defined 662 

certain,  deemed  fixtures 661 
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APPURTENANCES—    (Continued.)  Section. 

to  land,  what 6G2 

to  ship,  what 961 

pass,  by  transfer  of  land 1084 

ib 476 

ib 3540 

Sec  Eas£M£NTs;  Servitui^k. 

ARBITRATION— 

partner  "has  no  power  to  submit  partnership  claims  to 2430 

•aujreement  for,  not  specifically  enforced 3390 

ART—  ^ 

corporations  for  promotion  of  may  be  formed 286 

married  women  may  be  corporators,  etc.,  of  such 285 

ARTICLES  OF  INCORPORATION— 

defined 289 

what  to  contain 290 

ib 291 

prerequisites  to  filing 294 

ib 295 

must  be  subscribed  by  whom 296 

certiilcato  to  issue  after  filing 296 

certified  copy  of,  prima  facie  evidence  of  facts  therein 297 

misnomer  in,  does  not  invalidate 357 

ASCERTAINABLE— 

parties  to  contract  must  be 1558 

object  of  contract  must  be 1596 

consideration  of  contract  must  be 1611 

ib 1612 

ib 1613 

payee  under nej^otiable  instrument  must  be,  when 3089 

damages  must  be  clearly 3301 

act  to  be  specifically  enforced  must  be 3390 

ASSESSMENTS— 
Of  Corporations— 

Directors  may  levy 331 

limit  of 332 

ib 333 

order  for  levying  to  contain  what a 334 

notice  of,  and  its  form 335 

publication  and  service  of  notice  of. 336 

delinquent  notice  and  it<«  form  and  contents 337 

ib 338 

publication  of  delinquent  jiotice 339 

sale  of  stock  to  pay 341 

not  to  be  invalidated 346 

action  to  recover  stock  sold  for  delinquent 347 
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ASSIGNEE—  Section. 

of  lessor,  liability  of. 822 

For  Benefit  of  Creditors— 

not  a  purchaser  for  value 3460 

must  give  bonds 3467 

has  no  power  till  bond  and  inventory  filed 3468 

may  be  required  to  account 3469 

certain  property  does  not  pass  to 3470 

entitled  to  what  compensation , 3471 

under  void  assignment,  when  not  liable 3472 

ASSIGNMENT— 

non-negotiable  contract  irv  writing  may  pass  by .  1459 

of  partnership  property,  partner  cannot  make 2430 

of  mortgage  may  be  rocordt'd 2934 

of  mortgage,  effect  of  recording 2935 

of  debt  secured  by  mortgag(i,  carries  the  security  with  it 2936 

general,  by  maker  of  negotiable  instrument  to  indorser,  excuses 

notice  of  dishonor 3157 

For  Benefit  of  Creditors — 

who  may  make 3449 

certain  transfers  not  affected  by  provisions  concerning 3451 

what  debts  may  be  secured  by 3452 

what  debts  may  be  preferred  by 3453 

preference  in,  must  be  absolute 3454 

preference  in,  cannot  affect  right  to  priority  otherwise  created 3455 

preference  in,  in  case  of  joint  debtors 3456 

void  against  creditor,  when 3457 

ib 3459 

must  be  in  writing 3458 

must  be  subscribed 3458 

must  be  acknowledged  or  proved 3458 

gives  no  rights  greater  than  debtor  had 3460 

inventory  to  accompany 3461 

affidavit  of  truth  of  inventory  to  be  annexed  to 3462 

inventory  accompanying,  must  be  filed  where 3463 

must  be  recorded  where 2463 

ib 2464 

void  if  not  recorded 2465 

of  real  property,  subject  to  certain  provisions 3466 

assignee  under,  must  gi^^e  bond 3467 

when  power  devolves  on  assignee  under 3468 

assignee  under,  may  be  required  to  account 3469 

compensation  of  assignee  under 3471 

assignee  not  liable  fof  acts  in  good  faith,  though  void 3472 

property  exempt  from  execution  does  not  pass  by 3470 

life  insurances  do  not  pass  by 3470 

how  canceled  or  modified 3473 

partner  has  no  authority  4o  make i 2430 
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ASSIGNOR-  Section. 

may  give  preferences,  when 3453 

must  subscribe  assignment 8458 

must  file  inventory 8461 

must  make  affidavit  to  truth  of  inventory 3462 

insurance  on  life  of,  does  not  pass 8470 

See  Assignment. 

ASSURANCE—  • 

executory  contract  for  sale,  binds  seller  to  insert  covenant  of  fur- 
ther   1733 

See  Iksukanx'e. 

ASYLUM- 

who  may  bo  placed  in  lunatic,  and  how 258 

orphans  in  orphan,  may  be  apprenticed,  how 265 

corporations  may  be  formed  for  maintenance  of 286 

ATTORNEY— See  Power  of  Attorney;  Attorney  in  Fact. 

ATTORNEY  GENERAL— 

may  inquire  into  affairs  of  corporations 382 

duty  of,  when  alien  heir  does  not  claim  inheritance 1405 

ATTORNEY  IN  FACT— 

how  must  execute  certain  instruments 1095 

power  of,  to  be  recorded 1163 

power  of,  how  revoked 1216 

form  of  certificate  of  acknowledgment  by 1191 

ATTORNMENT— 

by  tenant  to  landlord,  unnecessary 1111 

by  tenant  to  stranger,  void 1948 

AUCTION— 

sale  by,  defined 1792 

sale  by,  when  complete 1793 

withdrawal  of  bid  at  sale  by 1794 

written  conditions  of  sale  by,  not  to  be  modified 1795 

sale  by,  without  reserve,  rights  of  bidder  at 1796 

by-bidding  at  gale  by,  prohibited 1797 

memorandum  of  sale  by,  by  whom  made .' 1798 

sale  of  delinquent  stock  to  be  by 341 

sale  of  pledged  property  to  be  by 3005 

AU  CTIONEER— 

memorandum  of,  binding 1798 

cannot  modify  written  conditions  of  sale 1795 

authority  of,  from  seller 2362 

authority  of,  from  bidder 2363 
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AUTHOR—  Section. 

of  power,  defined 881 

of  product  of  the  mind,  exclusive  owner  thereof. 980 

rights  of  subsequent 884 

AUTHORITY— 

construction  of  words  giving  joint 12 

abuse  of,  renders  contract  voidable 1560 

Of  Agent—  ^ 

what  maybe  conferred 2304 

what  cannot  be  conferred 2306 

how  conferred 2307 

consideration  for,  unnecessary 2308 

oral,  sufficient  in  general 2309 

when  must  be  in  writing 2309 

by  ratification 2310 

extent  of. 2315 

actual,  defined ! 2316 

ostensible,  defined 2317 

ostensible,  binding  in  whose  favor 2318 

to  do  what  is  necessary  or  usual 2319 

to  make  representations 2319 

to  disobey  instructions 2320 

general,  limited  by  specific 2321 

exceptions  to  general 2322 

to  sell  personal  property , 2323 

to  sell  real  property .' 2324 

to  sell  generally 2325 

ib 2326 

effect  of  use  of. 2330 

eflfect  of  incomplete  execution  of. 2331 

efiTect  of  transcending 2333 

implied  warranty  of 2342 

•        damages  for  breach  of  warrant^'  of 3318 

delegation  of,  when  allowed 2349 

termination  of. >....  2355 

eflfect  of  agent  acting  without 2350 

Of  Auctioneer — 

from  seller 2362 

from  bidder .* 2863 

Of  Executor — 

to  appoint  executor,  void 1372 

Of  Factor— 

to  insure 2368 

to  delegate  authority 2368 

to  sell 2368 

ostensible 2369 

Of  Parent— 

remedy  for  abuse  of. 203 

when  ceases 204 
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AUTHORITY—  Section. 

Of  Shipmastee — 

to  borrow  on  credit  of  owner 2874 

to  act  for  owner  of  cargo 2375 

to  make  contracts ^ .*. 2376 

to  hypothecate  ship ". 2377 

lb 3019 

to  hypothecate  freightage 2877 

ib 3019 

to  hypothecate  cargo.w 2377 

ib 3038 

to  sell  ship 2378 

to  sell  cargo 2379 

to  ransom  ship 2380 

ceases,  when 2381 

Of  Ship's  Manaoer— 

general 2388 

restrictions  on v 2^^ 

Of  Trustee— 

as  agent 2267 

AVERAGE— 

general,  defined A 2148 

general,  how  adjusted 2152 

general,  owner  of  goods  stowed  on  deck,  when  entitled  to  benefit  of..  2154 

general,  value,  how  ascertained  for  purpose  of. 2153 

general,  marine  insurer  liable  for 2712 

ib 2744 

shipmaster  has  power  to  adjust 2388 

insurance  free  from,  eflfect  of. 2711 

B 

BAIL- 

^eflned 2780 

how  regulated 2781 

BANKER— 

lien  of. 2054 

BANKING— 

business  corporation,  not  to  carry  on 856 

special  partnership,  cannot  carry  on.. 2477 

corporations  for  carrying  on  certain  kinds  of,  may  be  formed 286 

BANK  NOTE— 

negotiable  after  payment 3261 

indorsee  of,  acquires  good  title  after  dishonor 3262 

See  Check;  Neqotiablb  Instrument. 

77 — vol.  ii. 
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BARTER-  Section. 

factor  has  no  authority  to 2368 

See  ExcHAKOE. 

BASTARD— See  Illkgitim^te]  Child. 

♦ 

BED— 

of  stream  abandoned,  ownership  of. ^ 1019 

BELIEF— 

erroneous,  renders  contract  voidable 1567 

erroneous  is  mistake  of  fact 1577 

felse  statement  without,  fmud 1572 

ib 1710 

BENEFICIARY— 

In  Real  Property- 

has  no  interest  therein,  when 863 

when  may  dispose  of  his  interest 863 

when  cannot  dispose  of  his  interest 867 

when  entitled  to  release  from  trustee 850 

Of  Trust- 

defined 2218 

must  be  indicated  by  tarust 2^1 

ib 2222 

m&y  allow  trustee  to  act  in  adverse  Interest 2230 

trustee  must  not  take  advantage  of. 2231 

consent  of,  necessary  to  allow  trustee  to  take  adverse  trust 2232 

entitled  to  information  of  trustee's  adverse  interest 2233 

what  is  fraud  against 2234 

certain  transactions  of,  presumed  to  be  under  undue  influence 2235 

may  require  trustee  to  account  for  breach  of  trust,  how 2237 

ib 2238 

may  take  advantage  of  trust  till  rescinded 2251 

consent  of,  when  necessary  to  revocation  of  trust 2280 

trustee  may  be  discharged  by  consent  of,  when .*....  2282 

See  Trust;  Trusts  in  Real  Property. 

BENEFIT— 

consent  of  party  entitled  to,  necessary  to  transfer  of  burden 1457 

voluntary  acceptance  of,  is  assumption  of. 1589 

he  who  takes,  must  bear  burden 8521 


BENEVOLENCE— 


corporations  for  purposes  of,  may  be  formed, 
mariied  women  may  become  corporators  of.. 


286 

285 


BEQUEST- 

what  may  pass  by 1274 

who  may  take  by '. 1275 

subject  to  lien,  when 1302 
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• 

BEQUEST—    (Continued.)  Section. 

when  takes  partial  effect  only 1303 

when  revoked  hy  transfer 1304 

when  does  not  lapse  by  death  of  legatee 1310 

to  subscribing  witness,  void 1282 

clear,  cannot  be  controlled  by  words  less  clear 1322 

of  all  testator's  personal  property,  effect  of 1331 

of  residue  of  estate,  etc.,  effect  of. 1333 

to  heirs,  relatives,  etc.,  effect  of 1334 

to  a  class,  includes  whom ; 1337 

vests,  when 1341 

how  divested 1342 

conditional,  defined 1345 

conditional  vests,  when 1347 

to  several  persons,  effect  of 1350 

what  is  ademption  of. 1351 

of  income,  when  accrues 1366 

See  Legacy— Will. 
BID- 

at  auction  may  be  withdrawn,  when 1794 

BIDDER— 

at  auction  may  withdraw  his  bid,  when 1794 

goods  at  auction  to  be  sold  to  highest 1797 

authority  of  auctioneer  from 2362 

BIGAMY— 

ground  for  decree  of  nullity  of  marriage 82 

BILL  OF  EXCHANGE— 

defined 3171 

may  give  name  of  drawee  in  case  of  need 3172 

may  be  in  a  set .* 3173 

when  must  be  in  set 8174 

presentment  of  one  of  a  set  sufiScient 3175 

where  payable 3176 

drawer  of,  has  same  obligations,  etc.,  as  indorser 3177 

days  of  grace  not  allowed  on 8181 

apparent  maturity  of. 3134 

presumptive  dishonor  of,  payable  after  sight 3133 

Acceptance  of— 

how  made 3193 

must  be  in  writing 3194 

how  made,  by  consent  of  holder 3195 

by  refusal  to  return 8195 

by  separate  instrument 8196 

promise  to  accept,  when  equivalent  to 8197 

may  be  canceled,  when 3198 

what  is  admitted  by 3199 

agent  for  collection  must  present  for 2021 
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BILL  OF  EXCHANGE    (Acckptanci  oy)—    {CanHnued,)  Section. 

for  honor,  when  allowed 3203 

for  honor,  holder  not  bound  to  receive 3204 

for  honor,  how  made 3205 

for  honor,  how  enforced 3206 

for  honor,  notice  of  dishonor  not  excused  by 3207 

Fayment  of— 

for  honor,  how  made 3205 

for  honor,  must  be  received  by  holder. 3204 

Presentment  of— 

for  acceptance,  when  made 3185 

ib 3189 

for  acceptance,  by  whom  made 3186 

for  acceptance  to  joint  drawees 3187 

for  acceptance  to  drawee  in  case  of  need ^ 3188 

for  acceptance,  when  excused .-. 3218 

for  payment,  where  made 3211 

ib 3212 

for  payment,  effect  of  delay  in 3213 

ib 3214 

Inlani>— 

defined 3224 

Foreign — 

defined 3224 

notice  of  dishonor  of,  how  given 3225 

protestof,  by  whom  made 3226 

protest  of,  how  made 3227 

protest  of,  where  made 3228 

protest  of,  when  made 3229 

protestof,  when  excused 3230 

notice  of  protestof,  how  given 3231 

notice  of  protestof,  may  be  waived 3232 

how  paid,  for  honor 3233 

damages  for  dishonor  of 3234 

ib 3235 

interest  as  damages  for  dishonor  of 3236 

damages  for  dishonor  of,  how  estimated  in  Federal  money 3237 

damages  for  dishonor  of,  how  estimated  in  foreign  money 3238 

See  Nkgotiabls  Instrument. 

BILL  OF  LADING—  S 

defined 2126 

negotiable 2127 

ib 2128 

effect  of,  on  rights  and  duties  of  carrier 2129 

consignor  entitled  to 2130 

effect  of  refusal  to  give 2180 

delivery  to  holder  of,  sufiGiciont 2131 
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BILL  OP  LADING—    (Continued,)  Section. 

carrier  may  require  surrender  of,  on  delivery  of  goods 2132 

effect  of  accepting,  from  carrier 2176 

BLANK— 

liability  of  party  to  negotiable  instrument  in 3125 

BOARDS  OF  TRADE— 

may  be  incorporated 286 

BOND— 

negotiable,  remains  so  after  dishonor 3262 

See  Nkqotiable  Instrument;  Security. 

BORROW— 

shipmaster  may,  on  credit  of  owner 2374 

ship's  manager  has  no  power  to,  on  cargo  or  ship 2389 

borrower- 
Fob  Use— 

docs  not  acquire  title 1885 

must  use  what  care «  1886 

•  .           of  nnimal<i,  obligations  of 1887 

must  use  what  skill 1888 

must  repair  negligent  injuries 1889 

may  use  thing,  for  what  purpose 1890 

must  not  re-lend 1891 

must  bear  what  expenses 1892 

when  lender  must  indemnify 1893 

ib 1894 

must  return  thing  borrowed  without  demand 1895 

must  return  thing  borrowed,  where 1896 

For  Exchange — 

acquires  title 1904 

must  bear  all  expenses 1904 

cannot  be  required  to  return  loan  before  what  time 1905 

Of  Money— 

must  repay  in  current  money 1913 

See  Loan. 

BOTTOMRY— 

defined 3017 

extent  of  insurable  interest  of  ship  hypothecated  by 2660 

owner  may  hypothecate  upon,  in  any  case 3018 

shipmaster  may  hypothecate  upon,  when 3019 

ib 3020 

ib 3021 

rate  of  interest  upon 3022 

rights  of  lender  upon,  when  not  necessary 3023 

stipulation  for  i)ersonal  liability  under,  void 8024 
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BOTTOMRY—    (Continued,)  Section. 

loan  upon,  whon  due 3026 

ib 3025 

lien  of,  how  lost 3027 

lien  of,  takes  priority  over  other  liens,  when 3028 

priority  of  several  liens  of 3029 

See  Lien;  Bespondentia. 

BOUNDABIES— 

by  water 830               I 

by  way 831 

coterminous  owners  bound  to  maintain 841              I 

BBIDGE  CORPORATIONS— 

may  be  formed 286 

to  obtain  license  from  Board  of  Supervisors 528 

in  what  contingencies  corporate  existence  ceases 529 

annual  report  of. 530 

damages  for  failing  to  report 530 

See  Corporations. 

BROTHER— 

when  takes  by  succession 1^86 

BUILDING    CORPORATIONS— See  Land  and  Building  Corpora- 
tions. 

BUILDINGS- 

owner  for  life  estate  must  keep  in  repair 840 

BURDEN- 

consent  of  party  entitled  to  benefit  necessary  to  transfer  of. 1457 

voluntary  acceptance  of  benefit  is  assumption  of. 1589 

he  who  takes  benefit  must  bear 3521 

BURDEN  OF  PROOF— 

where  lies  to  show  want  of  consideration  in  instrument 1615 

BURIAL- 

right  of  may  be  held  as  an  easement.. 801 

right  of  may  be  held  as  a  servitude 802 

BUSINESS- 

right  of  transacting,  on  land,  an  easement 801 

good  will  of,,  subject  of  ownership 655 

ib 993 

good  will  of  defined 992 

contract  not  to  pursue,  how  far  void 1673 

general  partner  must  not  engage  in  separate 2436 

ib 2437 

liability  of  partner  engaging  in  separate 2438 
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BUSINESS  DAYS—  Section, 

what  are 0 

BUYER— 

when  title  to  personal  property  passes  to 1140  ^ 

ib 1141 

ib 1142 

directions  of,  to  be  followed  as  todelivery 1757 

implied  warranty  of  seller,  where  goods  are  inaccessible  to 1771 

when  must  pay  price 1784 

when  must  remove  thing  bought 1784 

right  of  to  inspect  warranted  goods 1785 

right  of  in  case  of  breach  of  warranty 1786 

right  of  at  auction  sale,  without  reserve 1796 

by-bidding  at  auction,  fraud  against 1797 

BY-BIDDING— 

at  auction,  a  fraud 1797 

BY-LAWS— See  Corporations. 

c 

CANCELLATION— 

of  grant  of  real  property  does  not  revest  title 1058 

of  will,  when  operates  as  revocation 1292 

of  will,  proof  of,  how  made 1293 

of  written  contract,  effect  of. 1699 

of  written  instrument,  may  be  adjudged,  when 3412 

of  written  instrument,  void  on  its  face,  not  allowed 3413 

of  written  instrument,  partial,  may  be  adjudged 3414 

of  acceptance  by  acceptor,  when  allowed 3198 

See  Alteration. 

CAPITAL- 

of  special  partnership  must  be  stated  in  certificate 2479 

payment  of  such,  must  be  sworn  to 2481 

special  partner  must  not  withdraw 2493 

effect  of  his  withdrawinij 2495 

CAPITAL  STOCK— See  Corporations. 

CARE— 

degrees  of. .^.  16 

Slight— 

defined 16 

gratuitous  depositary  must  use 1846 

gratuitous  employ^  must  use 1975 

gratuitous  carrier  of  property  must  use 2114 

Ordinary — 

depositary  for  hire  must  use 1852 

hirer  must  use 1928 
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CAB£   (Obdinakt)—    (Continued,)  Section- 

employ<$  for  reward  must  use 1978 

voluntary  agent  must  use 2078 

trustee  must  use 2259 

gratuitous  carrier  of  persons  must  use ~  2096 

carrier  of  property  for  reward  must  use 2114 

Great — 

borrower  must  use 1886 

employ^  for  his  own  benefit  must  use 1979 

shipmaster  must  use 2043 

carrier  of  messages  for  reward  must  use 2162 

Utmost— 

carrier  of  persons  for  reward  must  use 2100 

carrier  of  messages  by  telegraph  must  use 2162 

CARELESSNESS— See  Negugence. 

CARGO- 

sacrifice  may  be  made  for  safety  of. 2148 

such  sacrifice  must  be  borne  ratably 2151 

how  valued  on  general  average 2153 

shipmaster  agent  for  owners  of. -. 2375 

ship's  manager  has  not  power  to  purchase 2389 

seaworthiness  of  ship  for  purpose  of  insuring 2687 

insurance  on,  when  voyage  is  broken  up 2707 

shipmaster  may  sell,  when 2379 

shipmaster  may  hypothecate,  when 2377 

ib 3038 

hypothecation  of,  under  respondentia. 3036 

ib 3037 

ib 3038 

owner  of,  entitled  to  repayment  from  i-hip  owner  of  amount  paid 

under  respondentia 3040 

See  General  Average;  Kesfondektia. 

CARRIAGE— 

contract  of,  defined 2085 

different  kinds  of. 2086 

of  persons,  gratuitous 2096 

of  persons,  for  reward 2100 

,  of  property 2114 

of  messages .^. 2161 

shipmaster  may  make  contract  for 2376 

See  Carrier;  Common  Carrier. 

CARRIER— 

defined 2085 

marine 2087 

inland 2087 
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CARRIER—    (Continued,)  Section, 

gratuitous,  obligations  of. 2089 

ib 2090 

has  insurable  interest 2548 

Of  Persons — 

gratuitous,  obligations  of. 2096 

for  reward,  must  use  utmost  care 2100 

for  reward,  must  provide  safe  vehicles 2101 

for  reward,  must  not  overload  vehicles 2102 

ib 2186 

for  reward,  must  afford  reasonable  accommodation 2108 

for  reward,  must  travel  without  delay 2104 

Of  Property— 

for  reward,  must  use  ordinary  care 2114 

gratuitous,  must  use  slight  care 2114 

must  obey  directions 2115 

duties  of,  in  case  of  conflicting  orders 2116 

must  not  stow  freight  on  deck 2117 

must  not  deviate 2117 

must  not  vitiate  insurance  on  freight 2117 

must  deliver  freight,  where 2118 

ib 2119 

must  give  notice  of  arrival,  when 2120 

may  terminate  liability,  how 2121 

may  place  in  warehouse,  when 2122 

must  give  bills  of  lading 2126 

may  deliver  freight  to  holder  of  bill  of  lading 2130 

when  may  demand  surrender  of  bill  of  lading 2131 

may  throw  freight  overboard,  when 2148 

notice  must  be  given  to,  to  effect  stoppage  in  transit 3079 

Freightage  of— 

defined 2110 

when  payable 2136 

consignor,  when  liable  for 2137 

consignee,  when  liable  for... 2138 

on  what  chargeable 2139 

when  apportioned 2140 

ib 2141 

ib 2142 

in  case  of  extra  performance ^ 2143 

lien  for 2144 

Of  Messages — 

must  deliver,  how 2161 

degree  of  care  and  diligence  required  of. 2162 

•Common — 

defined 2168 

must  accept  what  is  ofiTered..... 2169 

78 — vol.  ii. 
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CABBIEK  (Common)—    (Continued.)  Section* 

when  must  not  give  preference 2170 

may  give  preference  to  the  Government..; 2171 

must  start,  when 2172 

compensation  of 2173 

obligations  of,  how  modified  by  agreement  or  notice 2174 

cannot  be  relieved  from  certain  liabilities 2175 

effect  of  written  contract  of. 2176 

mortgage  of  property  of,  where  to  be  recorded 2961 

Of  Versotia — 

must  carry  luggage 2180 

liability  of,  for  luggage ^ 2181 

must  deliver  luggage,  when 2183 

must  provide  sufficient  accommodation 2185 

must  provide  vehicles 2184 

regulations  for  conducting  business 2186 

may  demand  fare,  when 2187 

may  eject  passenger  for  non-payment 2188 

cannot  demand  payment  after  ejection 2190 

has  lien  on  luggage 2191 

Of  I^roperty — 

liability  of,  for  loss 2194 

ib 220O 

liability  of,  for  delay 2196 

liability  of,  for  negligence 2195 

marine,  liability  of. 2197 

ib 2198 

duties  of,  in  respect  to  freight  going  beyond  its  route 2201 

must  give  evidence  of  cause  of  loss 2202 

obligations  of,  in  other  respects 2203 

Of  Messages — 

by  telegraph,  must  transmit,  in  what  order 2207 

in  other  cases,  must  transmit,  in  what  order 2208 

liability  for  improper  delay 2207 

CEMETERY  CORPORATIONS— 

may  be  formed 286 

may  hold  how  much  land,  and  how  may  dispose  of  it 603 

who  are  members,  eligible  to  vote  and  hold  office 609 

may  hold  what  amount  of  personal  property 610 

such  surplus,  how  disposed  of. 610 

may  issue  bonds  to  pay  for  grounds 611 

proceeds,  how  disposed  of. 611 

may  take  and  hold  property  or  use  income  thereof,  how 612 

interments  in  lot,  and  effect  thereof •613 

transfer  of  right,  how  only  effected 613 

lot  owners  previous  to  purchase  to  be  members 614 

See  COKPORATIONS. 


INDEX.  619 

CERTI FI  GATE—  Section . 

of  person  solemnizing  marriage 73 

ib 74 

for  continuing  corporate  existence  of  corporation 405 

of  consent  of  parties  to  execution  of  power 907 

of  shipmaster,  as  to  exertion  of  seamen  to  save  ship 2059 

of  officer  taking  proof  of  instruments 1188 

ib 1200 

of  proof  of  loss  under  insurance,  when  dispensed  with 2637 

of  discharge  of  mortgage  to  be  filed  with  Recorder 2939 

ib 2940 

on  indentures  of  apprenticeship 275 

false,  by  officer  of  corporation 316 

Or  Acknowledgment — 

form  of. 1189 

form  of,  by  corporation 1190 

form  of,  by  attorney  in  fact 1192 

form  of,  by  married  woman 1191 

party  may  have  action  to  correct  defect  in 1202 

Op  Incorporation — 

from  Secretary  of  State 296 

prerequisites  to  issuing 294 

Op  Marriage — 

how  made  and  what  to  contain 73 

copies  of,  may  be  given  to  parties 74 

original  to  be  filed  with  Recorder 74 

Partnership — 

as  to  formation  of  special 2479 

such  to  be  acknowledged  and  recorded 2480 

stating  name  of,  where  to  be  filed 2469 

copies  of  such,  as  evidence 2471 

of  admission  of  new  members 2508 

Op  Stock— 

how  issued 323 

certain,  transferable 576 

transfer  of,  how  effected 324 

CHAMBERS  OF  COMMERCE— 

may  be  incorporated 286 

CHARACTER— 

right  of  protection  fi-om  injury  to 43 

defamation  of,  how  effected 44 

threats  of  injury  to,  render  contract  voidable 1567 

ib 1570 

CHARTER — See  Articles  of  Incorporation. 

CHARTERER— 

has  insurable  interest 2665 

master  or  part  owner  of  ship  may  be 1959 
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CHARTER  PARTY—  Section. 

defined  and  rep^ulated *  1959 

ship  master  may  enter  into,  in  foreign  port 2376 

ship^s  manager  may  enter  into 2388 

certain  insurable  interest  exists  under 2663 

CHASTITY— 

want  of  personal,  avoids  promise  to  marry  made  in  ignorance  of 

the  fact 62 

CHATTEL  INTEREST— 

defined 765 

See  Perbokal  Property. 

CHATTEL  MORTGAGE— See  Mobtqagk. 

CHATTEL  REAL— 

defined 675 

when  estate  for  life  of  third  person  becomes 766 

limitation  of. 770 

CHECK- 

defined  3254 

a  negotiable  instrument 3095 

effect  of  delay  in  presentment  of 3255 

title  of  indorsee  to,  without  notice  of  dishonor 8255 

CHILD— 

unborn,  for  what  purpose  deemed  existing 29 

abduction  of,  forbidden 49 

of  annulled  marriage,  how  may  succeed 84 

of  annulled  marriage,  custody  of 85 

of  divorced  parents,  legitimacy  of. 144 

ib 145 

of  divorced  parents,  custody  of 138 

of  divorced  parents,  support  of. 139 

liability  of  community  property  for  support,  etc.,  of. 143 

parents,  on  separating,  may  make  provision  for  support  of. 159 

legitimacy  of,  born  in  wedlock 193 

legitimacy  of,  born  out  of  wedlock 194 

who  may  dispute  legitimacy  of 195 

obligation  of  parents  for  support  and  education  of 196 

custody  of  legitimate 197 

when  neither  parent  has  superior  right  to  custody  of 198 

when  parent  may  bring  action  for  exclusive  control  of. 199 

custody  of  illegitimate 200 

allowance  to  parent  for  support  and  education  of. 201 

parent  cannot  control  property  of 202 

may  bring  action  for  abuse  of  parental  authority 203 

when  parental  authority  over,  ceases 204 
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CHILD—    (Continued,)  Section. 

remedy  when  parent  dies  without  providinif  for  support  of. 205 

when  parent  is  liable  for  necessaries  supplied  to 207 

when  parent  is  not  liable  for  necessaries  supplied  to 208 

husband  not  bound  to  support  wife's,  by  former  marriage 209 

compensation  and  support  of  adult ' 210 

parent  may  relinquish  custody  and  services  of 211 

wages  of  minor , 212 

right  of  parent  as  to  residence  of. 213 

action  for  exclusive  control  of. 214 

right  of  posthumous,  to  take  property 698 

birth  of  posthumous,  defeats  certain  future  interests 739 

born  after  making  of  will,  takes  by  succession 1306 

grandchild  of  testator  unprovided  for  by  will,  when  succeeds 1307 

share  of,  born  after  making  will,  out  of  what  property  taken 1308 

duress  of,  avoids  contract  of  parent,  when 1569 

ib 1570 

advancement  to,  during  lifetime  of  testator,  unprovided  for  by  will, 

•           effect  of 1309 

See  Minor;  Adoption;  Illegitimate  Child. 

CHILDREN— 

term  indues  what 14 

See  Child. 

CHURCH— 

right  of  a  seat  in,  may  be  held  as  an  easements 801 

right  of  a  seat  in,  may  be  held  as  a  servitude 802 

corporations  for  maintenance  of,  may  be  formed 286 

CIRCUMSTANCES— 

may  be  considered  in  interpreting  contract 1647 

CIRCUMVENTION— 

contract  obtained  through  cannot  be  specifically  enforced 3391 

See  Deceit;  Fraud. 

CITY— 

use  of  land  of,  not  granted  to  corporation 475 

lease  of  lots  in,  limitation  on 718 

power  to  lease  lots  in,  when  void 926 

CLERK— 

county,  duty  of  regarding  marriage  licenses 69 

county,  duty  of  where  acknowledgment  is  taken  by  Justice  of 

Peace 1194 

petition  for  appraisement  of  homestead  to  be  filed  with  county 1247 

articles  of  incorporation  to  be  filed  with 296 

certificate  of  formation  of  special  partnership  to  be  filed  with 

county 2480 
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CLERK—    (Continued.)  Section, 

notice  of  dissolution  of  special  partnership  to  be  filed  with  county.     2509 

county,  must  keep  register  of  partnership  names -  2470 

of  Court  of  record  may  take  acknowledgment 1181 

CODE- 

titleof. 1 

when  takes  effect 2 

not  retroactive  unless  so  declared 3 

construction  of 4 

lb , 5 

affects  no  action  commenced  or  right  accrued  before  its  taking 

effect 6 

effect  of  on  existing  statutes 20 

how  cited 21 

CODES— 

effect  of,  on  laws  of  1871-72  (see  Appendix  to  this  Code) 

construction  of  with  relation  to  each  other  (see  Appendix  to  this    • 
Code) 

CODICIL— 

included  in  term  "  will  '* 14 

execution  of,  republishes  will 1287 

revocation  of  will,  revokes 1305 

COHABITATION— 

when  a  bar  to  nullity  of  marriage 82 

See  MaRbiaoe. 

COLLATERAL  WARRANTIES- 

abolished 1115 

COLLECTION— 

agent  for,  duties  of. 2021 

partner  acting  in  liquidation  may  make 2461 

effect  of  warranty  of 2800 

COLLEGES— 

corporations  for  maintenance  of  may  be  formed 286 

COLLISION— 

of  vessels,  rules  for  avoiding 970 

from  breach  of  rules  of  navigation 971 

from  breach  of  rules  of  navigation  implies  willful  default 972 

loss  by,  how  apportioned 973 

COLLUSION- 

divorce  must  be  denied  on  showing ^11 

defined 114 

presumption  of,  established  by  lapse  of  time 125 
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COMMERCIAL  PAPER— See  Negotiable  Instrument.                     Section. 

COMMISSIONER  OF  DEEDS— 

may  take  acknowledgments,  where 1182 

ib 1183 

COMMIXTION- 

ownership  of  things  formed  by 1025 

ib 1026 

ib 1027 

ib 1029 

ib 1030 

See  Confusion  of  Goods. 

COMMON  CARRIER— See  Carrier,  Common. 

COMMON  LAW— 

rule  of  construction  of  statutes  in  derogation  of,  not  applicable  to 

Code 4 

Code  considered  continuation  of,  when 6 

when  rule  of  decision  (see  Appendix) 

COMMUNICATION— 

privileged 47 

private,  in  w^riting,  ownership  of 985 

of  consent,  essential  to  contract 1565 

of  consent  to  contract,  how  made 1581 

ib 1582 

of  consent  to  contract,  when  complete 1583 

upon  insurance,  what  must  be  made 2563 

upon  insurance,  what  need  not  bo  made 2564 

upon  insurance,  of  nature,  etc.,  of  interest  not  required,  when 2568 

upon  insurance,  on  matters  of  judgment,  unnecessary 2570 

upon  reinsurance,  what  required 2647 

upon  marine  insurance,  what  required 2669 

of  acceptance  of  offer  to  guaranty,  necessary 2795 

See  Representation;  Concealment. 

COMMUNITY  PROPERTY— 

defined 164 

ib 687 

when  Court  may  resort  to,  for  alimony 141 

power  of  husband  over 172 

disposition  of,  on  divorce 146 

ib 147 

ib 148 

distribution  of,  on  death  of  wife 1401 

distribution  of,  on  death  of  husband 1402 

COMPENSATION- 

of  appraisers  of  homestead 1258 

may  cure  delay,  when 1492 
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COMPENSATION—    (Ckmtinued.)  Section, 

for  errors  of  description,  agreement  for,  does  not  prgudico  right  to 

rescind,  when 1690 

of  depositary  for  hire '. 1853 

of  finder 1867 

for  loan,  called  interest 1915 

borrower  entitled  to  certain 1892 

ib 1894 

duties  of  employ^  for 1978 

of  employ^  continuing  services  after  death  of  employer 1998 

of  employ^  dismissed  for  fault 2002 

of  employ^  quitting  for  cause 2003 

in  case  contract  of  service  is  continu  d  beyond  two  years 1980 

managing  owner  of  bhip  not  entitled  to 2072 

of  voluntary  depositary 2078 

of  common  carrier 2173 

of  trustees 2273 

ib 2274 

partner  not  entitled  to 2413 

lienor  not  entitled  to 2892 

the  relief  generally  given  by  law 3275 

for  mistake,  when  allowed  on  specific  performance 3391 

for  partial  failure  to  perform  on  specific  performance 3392 

may  be  required  on  rescission,  when 3408 

of  assignee  for  benefit  of  creditors 3471 

See  Consideration;  Salary;  Wages. 

COMPOUND  INTEREST— See  Interest  (of  Money). 

COMPUTATION— 

of  time 10 

ib 14 

of  term  of  suspension  of  power  of  alienation 912 

of  period  of  minority 26 

CONCEALMENT— 

of  facts  in  certain  cases  renders  condonation  void 120 

by  trustee,  when  fraudulent 2228 

ib 2234 

partner  must  not  obtain  advantage  by 2411 

In  Insurance— 

in  general,  defined 2561 

entitles  injured  party  to  rescind 2562 

when  improper 2563 

when  proper 2564 

conccniing  warranty 2569 

when  material 2565 

of  private  judgment  allowed 2570 

In  Marine  Insurance — 

what  is  improper 2668 
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CONCEALMENT   (In  Marine  Iksuranck)—    (Continued.)  Sectioo. 

of  belief  of  thiid  person 2670 

when  presumed 2671 

effuctof  in  certain  cases 2672 

In  Firk  Insurance — 

does  not  prejudice  unless  fraudulent 2752 

CONDITIONS— 

in  indentures  of  apprenticeship 271 

ib 272 

of  ownership 707 

kinds  of,  of  ownership 706 

of  ownership,  when  void 709 

nominal,  in  direction  for  execution  of  power,  may  be  disregarded..  906 

restraining  marriage,  when  void 710 

restraining  alienation,  when  void 711 

grant  may  be  deposited  with  third  person,  to  be  delivered  on  per- 
formance of 1057 

delivery  of  grant  to  grantee  on,  void 1066 

tenant  without  notice  not  liable  for  breach  of,  of  lease • 1111 

kinds  of,  in  conditional  obligations 14S4 

impossible  or  unlawful,  void 1441 

performance  of,  when  excused 1440 

offer  of  performance  must  be  free  from  what 1494 

of  propo-al,  must  be  fulfilled  by  acceptance 1682 

of  proposal,  performance  of,  is  acceptance 1584 

failure  to  perform  revokes  proposal 1587 

written,  governing  auction  sale,  not  to  be  modified  orally 1795 

Precedent— 

in  obligations,  what 1436 

when  must  be  performed..... 1439 

what  may  depend  on  performance  of ; 1498 

grant  on,  only  an  executory  contract 1110 

.  in  will,  what 1346 

in  will,  effect  of 1847 

in  will,  when  deemed  performed 1348 

Subsequent — 

condonation  implies  certain 117 

right  of  reentry  for  breach  of,  transferable 1046 

property  to  be  reconveyed  on  non-performance  of 1109 

in  will,  what .- 1349 

in  obligations,  what 1488 

Concurrent — 

in  obligations,  what 1487 

what  may  depend  on  performance  of 1498 

CONDITIONAIr- 

delivery  cannot  be  made...*. 1066 

will,  when  may  be  denied  probate. 1281 

79 — vol.  ii. 
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CONDITIONAL—    (Continued.)  Section. 

devise  or  bequest,  what ._. 1345 

devise  or  bequest,  when  vests 1347 

obligation 1434 

obligation,  prerequisites  to  enforcing 1439 

obligation,  performance  of,  when  excused 1440 

obligation,  liability  of  guarantor  on 2806 

obligation,  involving  forfeiture,  how  construed 1442 

offer  of  performance,  when,  valid 1494 

See  CoNDiTiOKS. 

.    CONDONATION- 

desertion  cured  by  soliciting 102 

refusal  of,  is  desertion  by  the  party  refusing 102 

divorce  must  be  denied  on  showing Ill 

defined  '. 115 

requisites  of. t 116 

implies  a  condition  subsequent 117 

evidence  of. 118 

when  operates  to  bar  divorce 119 

.                     when  made  void 120 

*                     how  revoked 121 

bar  to  recriminatory  defense,  when 123 

presumption  of,  in  certain  case 125 

CONFIDENCE— 

unfair  use  of,  is  undue  influence 1575 

See  Trust. 

CONFINEMENT— 

unlawful  or  fraudulent  avoids  contract 1569 

master  of  ship  may  subject  seamen  to.... 2037 

master  of  ship  may  subject  passengers  to 2038 

See  Duress. 

CONFLICT— 

between  different  provisions  of  the  Codes,  how  reconciled  (see 
Appendix  to  this  Code) 

CONFUSION  OF  GOODS— 

ownership  of  things  formed  by 1029 

ib 1030 

lb 1032 

See  CoMMiXTioN. 

CONNIVANCE—  * 

divorce  must  be  denied  on  showing Ill 

defined 112 

how  manifested 113 

presumption  of,  in  certain  cases 125 

contract  obtained  through,  voidable 1689 
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CONSENT—  Section. 

of  parties  necessary  to  marriaffe 55 

alone  does  not  constilute  marriage 55 

who  are  capable  of  giving,  to  marriage 56 

to  marriage,  how  manifested  and  proved 57 

incapacity  to,  when  ground  for  annulling  marriage 82 

separation  by,  not  desertion 99 

to  separation,  a  revocable  act 101 

corrupt 112 

corrupt,  how  manifested 113 

mutual,  sufficient  consideration  for  agreement  to  separate 160 

of  husband,  not  required  for  transfer  of  wife's  separate  property...  162 

written,  oi*  mother,  necessary  to  transfer  custody  of  child 197 

of  wife,  necessary  for  married  l^lan  to  adopt  child 223 

of  child's  parents  necci^sary,  to  adopt  child. 224 

of  child,  when  necessary  for  its  adoption 225 

for  apprenticeshijf  of  child 265 

ib 266 

to  execution  of  power,  who  must  give * 907 

to  execution  of  power,  how  given 908 

to  execution  of  power  by  wife,  husband  need  not  give 897 

of  landlord  necessary  to  attornment  to  stranger  by  tenant 1948 

of  party  entitled  to  benefit  necessary  to  transfer  of  burden 1457 

contract  may  be  rescinded  by  mutual 1689 

thing  obtained  without,  of  owner,  to  be  restored 1712 

of  depositor  necessary  to  use  of  deposit  by  depositary 1835 

to  contract,  essentials  of. 1565 

to  contract,  when  not  free,  not  void  but  voidable 1566 

to  contract,  apparent,  when  not  free 1667 

to  contract,  when  deemed  to  be  obtained  through  fraud 1568 

to  contract,  duress  in  obtaining,  defined «...  1569 

to  contract,  menace  in  obtaining,  defined 1570 

to  contract,  fraud  in  obtaining,  defined 1571 

to  contract,  actual  fraud  in  obtaining,  defined 1572 

to  contract,  constructive  fraud  in  obtaining,  defined 1573 

to  contract,  mistake  in  obtaining,  defined 1576 

ib 1577 

ib 1578 

ib 1579 

to  contract,  undue  influence  in  obtaining,  defined 1575 

to  contract,  when  deemed  mutual 1580 

to  contract,  when  deemed  communicated 1581 

ib 1582 

«      to  contract,  when  deemed  complete 1583 

of  proposal  to  contract,  when  deemed  acceptance 1584 

of  principal,  necessary  to  release  of  factor 2030 

voluntary  interference  with  property  without 2078 

of  beneficiary  necessary  to  allow  trustee  to  hold  adverse  interest...  2233 

mutual,  necessary  to  create  trust •« 2251 


t 
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CONSENT—    (Continued,)  Section. 

not  necessary  to  rescission  of  ratification 2314 

of  all,  necessary  to  creation  of  partnership 2397 

unanimouSf  necessary  to  admission  of  new  partner 2397 

not  necessary  to  create  guaranty 2788 

CONSIDERATION— 

valuable,  defined 14 

minor  must  restore,  on  disaffirmance  of  contract 35 

mutual  consent  to  soparation  .sufficient *. 160 

effect  of  transfer  where  paid  by  third  party 853 

ib 854 

ib 855 

not  necessary  to  validity  of  vAmtary  transfer 1040 

ib 1146 

written  instrument  prima  facie  import* 1614 

on  whom  falls  the  buidcn  of  proof  to  show  \fant  of  sufficient 1615 

old  obligation  extinguished  by  new 1541 

good,  defined 1605 

how  far  moral  obligation  is  good 1606 

^                    must  be  lawful 1607 

•                     cflTect  of  illegality  of 1608 

maybe  executed  or  executory 1609 

executory,  need  not  bo  specified 1610 

executory,  how  ascertained 1611 

effect  of  impossibility  of  ascertaining 1612 

ib 1613 

contract  may  be  altered  without  new 1697 

failure  of,  when  ground  for  rescission 1689 

not  necessary  to  create  agency 2^)08 

necessary  to  guaranty,  whe'n 2792 

need  not  be  expressed  in  written  guaranty .*. 2793 

presumption  of,  in  negotiable  instruments 3104 

efifect  of  want  of,  in  negotiable  instruments 3122 

CONSIGNEE— 

defined 2110 

carrier  must  obey,  when 2116 

freight  to  bo  delivered  to 2118 

ib 2119 

notice  of  arrival  of  freight  to  be  given  to 2120 

.     when  cannot  be  found,  freight  may  be  stored 2122 

when  refuses  to  accept,  freight  may  be  stored 2121 

liable  for  freightage,  when ^  2138 

effect  of  acceptance  of  part  performance  by 2141 

assent  of,  to  special  contract,  how  proved »....  2176 

consignor  may  stop  goods  in  transit  on  insolvency  of 3076 

what  is  insolvency  of  3077 
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CONSIGNOR—  Section. 

defined.. 2110 

wh«n  carrier  must  obey 2116 

freight  not  to  be  stored  on  deck,  without  consent  of. 2117 

presumed  to  be  liable  for  freightage 2137 

assent  of,  to  modification  of  carrier's  obligation,  how  proved 2176 

when  may  stop  goods  in  transit 3076 

CONSTITUTIONS— 

Federal  and  State  (see  Appendix  to  this  Code) 

CONSTRUCTION— 

of  the  Code 4 

•     ib 5 

of  words  giving  joint  authority/ 12 

of  words  in  general 13 

of  technical  words 13 

of  terms 14 

of  certain  leasing  power? 925 

of  Codes  (see  Appendix  to  this  Code) 

See  Intekprktation. 

CONSTRUCTIVE- 

notice  defined 18 

ib 19 

delivei-y 1059 

fraud  defined 1578 

CONSUL— 

of  the  United  States  may  take  acknowledgments 1183 

CONTEMPORANEOUS— 

exposition  is  the  best 3535 

CONTEMPT— 

officer  taking  acknowledgment  may  punish  for 1201 

CONTINGENT  INTEREST— 

defined 695 

not  void  because  improbable .* 697 

CONTINGENT  REMAINDER— 

on  prior  remainder  in  fee 772 

how  credited 773 

on  term  of  years 776 

CONTINUANCE— 

of  existence  of  corporations 287 

ib 402 

ib ? 401 

CONTINUING  GUARANTY- 

deflned 2814 

when  maybe  revoked 2816 

letter  of  credit,  when  deemed 2864 
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CONTRACT—  Section. 

defined : 1549 

effect  of  change  of  domicil  of  alien  minors  on  preexisting 31 

minor  may  make,  subject  to  his  power  of  disaffirmance 34 

of  minor,  when  and  how  disaffirmed 35 

minor  or  insane  person  cannot  disaffirm,  for  necesparies 36 

when  person  of  unsound  mind  may  make 39 

when  person  of  unsound  mind  cannot  make 40 

person  entirely  without  understanding  cannot  make 38 

marriage  a  personal  relation  arising  out  of  civil 55 

to  marry,  how  parties  may  be  ^6leai^ed  from 62 

husband  and  wife  may  make 158 

husband  and  wife  cannot  alter  their  legal  relation  by,  except^ 159 

for.payroent  of  money  wife  cannot  make 167 

marriage  settlement,  how  executed 178 

marriage  settlement  must  be  acknowledged  and  recorded 179 

effect  of  recording  or  non-recording  of  marriage  settlement 180 

minor  may  make  marriage  settlement 181 

of  apprenticeship  of  alien  minor '274 

executed,  voluntary  transfer  is IWO 

executed,  defined 1661 

executory,  defined 1661 

executory,  grant  on  condition  precedent  is 1110 

lien  may  be  created  by 2884 

non-negotiable  written,  transferable..... 1459 

novation  a 1532 

for  benefit  of  third  person  may  be  enforced  bjr  him,  when 1559 

with  seamen,  re^Jtrictions  on 2053 

what,  not  allowed  in  negotiable  instrument 3093 

essential  elements  of. 1550 

when  presumed  to  be  joint  and  several 1659 

ib 1660 

for  forfeiture  of  property  subject  to  a  lien,  void 2889 

in  restraint  of  right  of  redemption  from  lien,  void 2689 

jRarties  to— 

who  maybe .! 1556 

when  minors,  etc.,  may  be 1557 

must  be  capable  of  identification 1558 

Consent  to — 

essential  elements  of. 1565 

when  not  free,  not  void  but  voidable../ 1566 

apparent,  when  not  free 1567 

when  deemed  to  be  obtained  through  fraud 1568 

duress  in  obtaining,  defined 1569 

menace  in  obtaining,  defined 1570 

fraud  in  obtaining,  defined i...  1571 

actual  fraud  in  obtaining,  defined 1572 

constructive  fraud  in  obtaining,  defined.... 1573 

undue  infiiuence  in  obtaining,  defined 1575 
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CONTEACT—    (Continued.)  Section, 

mistake  in  obtaining,  defined 1576 

mistake  of  fact  in  obtaining,  defined ;.  1577 

mistake  of  law  in  obtaining,  defined 1578 

mistake  of  foreign  law  in  obtaining,  defined 1579 

when  deemed  mutual 1580 

when  deemed  communicated 1581 

ib 1582 

when*  deemed  complete 1583 

propo!?al  of,  when  deemed  accepted 1584 

acceptance  of  proposal  must  be  absolute 1585 

revocation  of  proposal 1586 

revocation,  how  made 1587 

voidable,  may  be  ratified 1588 

may  be  rescinded 1689 

acceptance  of  benefit,  when  deemed 1589 

Object  of— 

defined 1595 

must  be  lawful,  possible,  and  ascertainable 1596 

when  deemed  possible 1597 

when  illegality  of,  renders  contract  wholly  void 1598 

when  illegality  of,  renders  contract  partly  void 1599 

Consideration — 

good,  defined 1605 

how  far  moral  ottigation  is  good 1606 

must  be  lawful 1607 

eflfect  of  illegality  of. ^ 1608 

may  be  executed  orexecutory ; 1609 

executory  need  not  bo  specified 1010 

executory,  how  ascertained 1611 

efiTect  of  impossibility  of  ascertaining 1612 

ib 1613 

contract  may  be  altered  without  new 1697 

Creation  of— 

by  express  words 1620 

by  implication 1621 

orally 1622 

by  writing 1623 

ib , 1624 

by  writing,  supersedes  oral  negotiations 1525 

by  writing,  when  takes  effect 1626 

by  writing,  delivery  necessary  to 1627 

provisions  abolishing  seals 1629 

Interpretation  of— 

to  be  uniform 1635 

%    to  effectuate  mutual  intention 1636 

to  ascertain  intention 1637 

to  be  governed  by  language  used 1638 

to  be  governed  by  written  woids 1689 
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CONTRACT—    (Ckmti7iue(L)  Section. 

exception  in  cas^os  of  fraud 1640 

entire  contract  to  be  considered  in 1641 

several  contracts  to  be  taken  together  in 1642 

to  be  favorable  tt)  its  validity 1643 

according  to  ordinary  sense  of  words 1644 

technical  words  in 1645 

what  law  govern;! 1646 

by  surrounding  circuniptance!?- • 1647 

subject  matter  to  be  considered  in 1647 

to  be  rei> trained  by  its  object 1648 

uncertainty  in  to  be  conbtrued  against,  when 1649 

ib 16^ 

general  intent  to  prevail  in 1650 

original  and  written  parts  in,  to  prevail 1651 

repugnances  in 1052 

inconsistent  word:?  to  be  rejected  in 1653 

what  stipulations  implied  in 1055 

incidents  to  contract  implied  in 1656 

in  respect  to  time  of  performance 1657 

time,  when  deemed  e^sentiaI  in 1658 

Unlawful — 

defined 1667 

certain  contracts  declared 1668 

imposing  penaltie:? * 1669 

fixing  damages 1670 

exception 1671 

restraining  legal  proceedings 16r2 

restraining  trade,  when 1673 

restraining  trade,  when  not 1674 

ib 1675 

restraining  marriage 1676 

JSrtinction  of— 

in  general « 1682 

by  rescission 11*88 

by  rescission,  in  what  cases 1689 

by  rescission,  how  effected 1691 

certain  stipulations  do  not  prevent  r(\«cission 16£4) 

by  alteration 1697 

by  cancellation  and  destruction 1699 

by  unauthorized  alteration 1700 

CONTRIBUTION— 

joint  debtor  may  require,  when 1432 

release  of  joint  debtors  does  not  affect  rights  of  oihers  to 1543 

to  general  average  loss , y  2152 

between  insurers,  in  case  of  (Jouble  insurance 2642 

between  insurers,  in  case  of  over  insurance 2621 

in  case  of  loss  under  marine  insurance 2745  • 

between  co-sureties .*. 2848 


• 
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CONTROLX,ER—  Section. 

duty  of,  where  property  escheats  to  the  State 140(5 

corporations  to  transmit  selection  of  right  of  way  to 478 

CONTROVEKSY— 

between  shop  owners,  how  determined 964 

CONVERSION— 

directed  by  will,  when  takes  effect 13S8 

extinction  of  lien  by 2910 

of  ptMvonal  property,  damages  for  wrongful 3336 

lb , 3338 

CONVEYANCE— 

minor  may  make,  subject  to  disaffirmance 34 

when  person  of  unsound  mind  may  make 39 

when  person  of  unsound  mind  cannot  make 40 

reservation  of  powers  in 892 

by  married  woman •. 1187 

defined, 1215 

See  Grant. 

CONVICTION— 

of  felony,  ground  for  divorce 92 

of  felony,  action  for  divorce  on  ground  of,  must  be  commenced, 

when 124 

COPY— 

of  marriage  license,  etc.,  may  be  given  to  parties 74 

of  indentures  of  ajiprentieefehip,  where  to  be  deposited 273 

certified,  of  articles  of  incorporation  as  evidence 297 

of  petition  for  appraisement  of  homestead  to  bo  served  on  claimant  1248 

CORPORATIONS— 

deKned 283 

what  are  public 284 

how  may  continue  their  existence  under  this  Code 287 

ceitain,  not  affected  by  the  Code 288 

what  are  private 284 

for  what  purpose  maj'  be  formed 286 

name  of  instrument  creating 289 

articles  of  incorporation,  what  to  contain 290 

certain,  to  state  what  additional  facts  in  articles 291 

prerequisites  to  filing  articles  of  incorporation  of  certain 294 

ib 295 

qualifications  of  corporators,  and  numbers  of 285 

articles  of  incorporation  of,  where  to  be  filed  and  certificate  thereon  296 

term  of  existence 896 

effect  of  death  of  member  of. 289 

80— vol.ii. 
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CORPORATIONS—    (Continued,)  Section. 

misnomer  does  not  invalidate  instrument 357 

dealers  with,  cannot  question  its  existence 358 

may  acquire  real  e<^tato 265 

may  acquire  property  under  Title  on  "  Eminent  Domain" 360 

franchise  may  be  sold  under  exccition 38S 

duties  of  purchaser  of  franchise 389 

ib 390 

sale  of  franchise  not  to  affoct  powers  or  liabilities  of. 391 

may  redeem  franchise 392 

where  proceedings  under  execution  may  be  had  against 393 

how  may  extend  their  corporate  existence 401 

ib 402 

cannot  tak<»  by  will 1275 

acknowledgment  of  instrument  for  recoidedby 1161 

requi^ites  of  such 1185 

certificate  of  such  acknowledgment  by 1190 

Assessment  of  Stock — 

Directors  may  levy 331 

limit  of. 332 

ib 333 

order  for  levying,  to  contain  whut 334 

notice  of,  and  its  form 335 

publication  and  service  of  notice  of 336 

delinquent  notice,  and  its  form  and  contents 337 

ib 338 

publication  of  delinquent  notice 389 

sale  of  stock  to  pay 34i 

not  to  be  invalidated 346 

action  to  recover  stock  sold  for  delinquent 347 

By-Laws — 

adoption  of,  when,  how,  and  by  whom  made 301 

to  be  adopted  at  first  meeting 306 

to  be  recorded 304 

how  amended 304 

may  be  made  for  certain  purposes 303 

may  provide  for  annual  election  of  Directors 302 

Debts— 

not  to  be  created  beyond  actual  subscribed  stock 309 

when  officer  becomes  liable  for ^ 316 

liability  of  stockholder  for 322 

Directors — 

election  of,  after  incorporation 306 

how  many,  and  qualifications  of. 305 

election  of,  how,  when,  and  by  whom 307 

ib r. 806 

organization  of  Board  of. 308 

may  postpone  election,  when 314 
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CORPORATIONS    (Directors)—    (Co7itinucd.)  Section. 

must  mnke  dividends,  how 309 

removal  of. 310 

liability  of,  in  certain  case?,  to  creditors 309 

vacancy  in  office  of,  how  filled 305 

may  levy  assessments 331 

on  dissolution,  to  be  trustees  for  creditors 400 

Dividends — 

how  made,  and  how  not  to  be  made 309 

on  shares  of  married  women,  how  paid 325 

Disaolution — 

where  provided  for 399 

by  forfeiture  for  non-user 358 

Directors  to  be  trustees  for  creditors  upon 400 

ElectioTia — 

of  Directors 302 

must  be  by  ballot,  etc 307 

majority  of  stock  to  be  represented  at 312 

who  may  vote  at 313 

complaints  and  quo  warrantos,  etc.,  regarding 315 

may  be  postponed 313 

Ejcamination  of— 

how  and  by  whom  made 382 

made  by  Legislature 383 

Meetings — 

when  first  to  be  called 301 

time,  manner,  and  place  of  to  be  specified  in  by-laws 303 

officers  to  be  removed  only  at  general 310 

by-laws  only  to  be  amended  at  special 304 

Justice  of  Peace  may  order 311 

who  may  vote  at 313 

by  consent  to  be  valid 317 

majority  must  be  present  at 312 

proceedings  at  to  bo  binding 318 

for  extension  and  continuation  of  corporate  existence 401 

ib 402 

Name — 

error  in,  in  articles  of  incorporation,  not  to  invalidate  instrument...  357 

to  be  stated  in  articles  .of  incorporation 290 

Officers — 

by-laws  to  regulate  compensation  and  duties  of. 303 

Directors  to  elect  President,  Treasurer,  and  Secretary 308 

proceedings  for  removal  of. 310 

liability  of,  making  false  certificate,  etc 316 

married  women  may  become 285 

oath  of,  on  filing  articles  of  incorporation 295 

Organization — 

dissolution  for  the  want  of. 300 

within  what  time  to  beefifccted 360 


* 
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CORPORATIONS—    {Continued.)  Section. 

lowers — 

dofinod  and  prescribed S54 

limitation  of. 355 

bankiiif!^  oxpre?«^]y  prohibited 356 

when  forfeited  for  non-u.«cr 3f:8 

to  increa/^e  or  diminish  capital  stock 359 

not  to  bo  affected  b3'  sale  of  franchii^e 391 

Records — 

how  k«>pt  and  what  to  contjun 377 

"stock  and  transfer"  book 378 

Stocks 

amount  to  be  subscribed  before  incorporating 293 

oath  of  ofBcx'r  to  suVcription  of. 295 

majority  of  subscribed,  necessary  to  adoption  of  by-laws -^Ol 

mnjority  of  .'^ub-^cribed,  necessary  to  election 307 

two  thirds  of  sub-rcribcd,  necessary  to  amend  by-laws 304 

two  thiid-i  of  subscribed,  necessary  to  removal  of  officers 310 

majority  of  subscribed,  constitutes  quorum 312 

dividends  not  to  be  mnde  from  capital 309 

debts  not  to  be  incurred  beyond  subscribed 309 

capital  must  not  be  increased  or  diminished  except.- 309 

ib 359 

on  dissolution,  may  be  divided 309 

certificates  of,  how  issued , 323 

transfer  of  shares  of. 324 

transfer  of  shares  of,  held  by  married  women 325 

transfer  of  shares  of,  of  non-residents 326 

hypothecated  shares  of,  how  voted 322 

sale  of  d^rlinquent 341 

when  acquires  jurisdiction  over  certain 340 

may  buy  its  own,  when 343 

disposition  of,  wliere  corporation  is  purchaser 344 

action  for  recovery  of,  sold  for  delinquent  assessments 347 

Stockholders — 

entitled  to  how  many  votes 301 

notice  to  be  given  to,  of  meetings ; ^ 310 

who  has  hypothecated  stock 322 

liability  of,  for  debts  of  corj>oration 322 

defined 298 

Agbicultural  Fair— 

may  be  formed 286 

may  acquire  and  hold  how  much  real  estate 620 

shall  not  contract  debts  in  excess  of  amount  on  hand  except 621 

not  for  profit 622 

may  fix  fee,  etc.,  for  membership 622 

Art — 

may  bo  formed 286 

married  women  may  become  corporators,  etc.,  of. 286 
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COKPORATIOXS—    (Contimied.)  Section. 

Bknetolent — 

raay  be  formed 280 

married  women  may  become  coiporators,  etc.,  of. 285 

Boards  of  Traue — 

may  be  formed 286 

Bridge,  Ferkt,  Wharf,  Chute,  and  Pier— 

may  be  formed .'. £86 

to  obtain  license  from  Board  of  Supervisor? 528 

in  what  contingencies  corporate  existence  ceases 529 

annual  report  of. 630 

damages  for  failing  to  report 530 

this  title  a])pliGs  to  bridge,  etc.,  owned  b}'  natural  persons 531 

BiTiLDixo— Sec  Land  and  Building. 

Canal— Sec  "Water  and  Canal. 

Cemetery— 

may  be  formed 286 

how  much  land  may  be  held,  and  how  disposed  of. 608 

who  are  members  eligible  to  vote  and  hold  oflSce 609 

may  hold  what  amount  of  personal  propertv^, 610 

such  suiplus,  how  dii-posed  of. y." 610 

may  i.s?ue  bonds  to  pay  for  grounds 611 

proceeds,  how  disposed  of. 611 

may  take  and  hold  property  or  use  income  thereof,  how 612 

interments  in  lot  and  effect  thereof. 613 

transfer  of  right  only  made,  how 613 

lot  owners  previous  to  purchase  to  be  members 614 

CnAMBEUs  OF  Commerce — 

may  be  formed 286 

Commercial— 

may  be  formed 286 

Dock — See  Bridge,  etc. 

Educational — 

may  be  formed 286 

married  women  may  become  corporators,  etc.,  of 285 

Ferry — See  Bridge,  Ferry,  etc. 

Oas— 

may  be  formed 286 

to  obtain  privilege  from  city  or  town •628 

to  supply  gas  on  wiitten  application 629 

damages  for  refusal 629 

when  may  refuse  to  supply 630 

agent  of,  may  inspect  meters 631 

when  persons  neglect  to  pay,  gas  may  be  shut  oft' 632 

Homestead— 

may  be  formed 286 

time  of  corporate  existence 557 

by-laws  to  specify,  what 558 

by-laws  to  be  furnished  to  members  on  demand 558 
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CORPORATIONS    (Homestead)—    {Continued,)  Section. 

advertisement  and  sale  of  delinquent  and  forfeited  shares 559 

may  borrow  and  loan  funds,  and  for  what  time 560 

minors  and  married  women  ma}' hold  stock 561 

limitation  of  speculation  in  land.'^ 562 

forfeiture  for  speculation  beyond  certain  extent 562 

when  itv<  corporate  existence  terminates 563 

payment  of  premiums 564 

annual  report 565 

publication,  where  made 566 

Hotel— 

may  be  formed .' 286 

Iksitrance— 

corporation  may  be  formed  for 286 

Bubscription  to  capital  stock 414 

purchase  and  conveyance  of  real  estate 415 

policies,  how  issued  and  by  whom  sipjned 416 

dividends,  of  what,  and  when  declared 417 

Directors  liable  for  loss  on,  in  certain  cases 418 

capital  stock ^ 419 

payment  of  subscription 434 

certificate  of,  of  paid  up  capital  stock  to  be  filed 425 

.   property  which  may  be  insured 426 

funds  may  be  invested,  how 427 

rate  of  risk 428 

amounts  to  be  reserved  before  making  dividends 429 

ib 430 

Mutual  Life,  Healthy  and  Accident — 

capital  stock 437 

guarantee  fund 437 

of  what  guarantee  fund  shall  consist 438 

what  it  constitutes ^ 439 

deficiency  in  cajiital  stock 439 

declaration  of  fixed  capital  to  be  filed 440 

guarantee  notes  and  interest,  how  disposed  of. 441 

insured  to  be  entitled  to  vote 442 

may  invest  in  what  securities 443 

number  of  Directors  may  be  altered,  how 444 

limitation  to  the  holding  of  stock 445 

premiums,  how  payable 446 

to  furnish  Insurance  Commii^sioner  certain  facts 447 

no  stamp  required  on  contract  of  accident  insurance 448 

Land  and  Building — 

may  be  formed 286 

how  organized 639 

may  borrow  money 640 

powers  and  object  of 641 

may  insure  the  lives  of  members  and  debtors 642 

may  own  what  real  estate 643 
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CORPORATIONS    (Land  and  Building)—    {Contimied.)  Section. 

by-laws  may  provide,  what 644 

annual  report 645 

liability  of  shareholders  for  debts 646 

con-olidation  and  transfer  of  business 647 

minors  and  married  women  may  hold  stock 648 

Laundry— 

may  be  formed 286 

Library— 

may  be  formed 286 

LiTKRARY— 

maj'  be  formed 286 

•  married  women  may  become  corporators,  etc.,  of 285 

Manufactuking — 

may  be  formed % 286 

Mechanics'  Institute — 

may  be  formed 286 

Mercantile — 

may  be  formed : 286 

Mining— 

may  be  formed 286 

removal  of  principal  office  provided  for 584 

Directors  to  file  certificate  of  what,  where 585 

transfer  agencies 586 

stock  issued  at  transfer  agencies 587 

Pier— See  Bridge,  Ferry,  etc. 

Printing— 

may  be  formed 286 

Railroad— 

may  be  formed 286 

articles  of  incorporation  must  state  what,  in  addition. 291 

prerequisites  to  tiling  articles  of  incorporation 294 

ib 295 

Directors  to  be  elected,  when 454 

additional  provision  in  assessment  and  transfer  of  stock 455 

may  borrow  money  and  issue  bonds 456 

to  provide  Sinking  Fund  to  pay  bonds ^. 457 

capital  stock  to  be  fixed 458 

certificate  of  payment  of  fixed  capital  stock 459 

enumeration  of  powers 465 

map  and  profile  to  be  filed 466 

may  change  line  of. 467 

forfeiture  of  franchise 468 

crossings  and  intersections 469 

condemnation 469 

not  to  use  public  streets,  etc.,  except 470 

not  to  charge  faro  to  and  from  points  in  a  city 471 

when  crossing  highways,  etc.,  how  acquires  right  of  way 472 

may  consolidate •  •*•••  • •••••  473 
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CORPORATIONS    (Railroad)—    (Continued.)  Section. 

I)roceedings  to  consolidate 473 

State  lands  granted  for  use  of. 474 

such  grant  not  to  embrace  town  lots 475 

certain  fixtures  may  be  taken  from  the  realty 476 

land.^  of  to  revert  to  State,  when 477 

requisites  on  selection  of  right  of  way 478 

check  to  be  affixed  to  all  baggage 479 

damage  for  refusing  EO  to  do 479 

annual  report  to  be  verified 480 

form  of  report 480 

duties  of. 481 

to  pay  damages  for  refusing  transportation 482 

to  furnifth  accommodations  for  pattengers 483 

to  post  regulalions 484 

not  responsible  for  injuries  incurred  by  violating  rules 484 

to  pay  damages 485 

not  liable  in  certain  case.*? 485 

may  recover  damages,  when....*. 485 

regulations  of  trains 486 

penalty  for  violating  such 486 

conductor  may  eject  passengers,  when 487 

officers  to  wear  badge 488 

rates  of  charges 489 

passenger  tickets,  how  issued,  and  to  be  good  for  six  months 490 

character  of  iron  to  be  used 491 

Street — 

may  be  formed ; 286 

articles  of  incorporation  to  state  what  additional  facts 291 

prerequisites  to  liling  articles  of  incorporation 294 

authority  to  lay  track,  how  obtained 497 

restrictions  as  regards  granting  right  of  way 498 

two  may  use  same  street,  when 499 

rates  of  fare 501 

construction  and  requisites  of  conveyances 501 

rate  of  speed 501 

must  commence  construction  of  road,  when 602 

effect  of  failing  so  to  do 502 

cities  and  towns  may  make  rules  to  govern 503 

penalty  for  overcharging r 504 

to  provide  and  furnish  passenger  tickets 505 

penalty 505 

trial,  proof,  and  limitation 5C6 

city  or  town  to  reserve  certain  rights 507 

license  to  De  paid 508 

track  for  grading  purposes 50£^ 

general  provisions  applicable 510 

ib 611 
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CORPORATIONS—    {Continued,)  Sectioo. 

Rkligioub,  Social,  and  Bknkvolent — 

niny  be  formed 286 

married  women  may  become  corporators,  etc.,  of. 2B9 

how  formed 608 

articles  of  incorporation  to  state  additional  facts 5M 

may  hold  what  amount  of  property •  596 

Hasons,  Odd  Fellows,  and  Pioneers  may  hold,  how  much .  696 

annual  report 6QT 

may,  by  order  of  Court,  sell  or  mort^i^age  property 696 

proceedinfrs  thereon 696 

may  provide  what  in  their  by-laws 699 

members  admitted  after  incorporation 600 

membership  not  transferable 601 

Road— 

may  be  formed 266 

Articles  of  incorporation  must  state  what  additional  facts 291 

prerequisites  to  fHiog  articles  of  incorporation S94 

SAYixas  AND  Loan— 

may  be  formed 286 

may  loan  money,  on  what  terms 671 

capital  stock  and  rights  and  privileges  thereof. 672 

dividends  to  be  from  surplus 678 

to  contract  no  liability  (except  for  deposits 673 

property  which  may  be  owned  by,  and  disposal  of  such 674 

restrictions  on  purchasers 674 

married  women  and  minors  may  own  stock  in 675 

may  issue  transferable  certificates  of  deposit 676 

special  certificates 676 

to  provide  reserve  fund  for  payment  of  losses... 677 

prohibition  on  officer  of,  and  what  vacates  his  office... 87S 

construction  of  phrase,  *' create  debts  " 679 

Social— See  Religious,  Social,  and  Bsnktolknt. 

Stage— 

may  be  formed 286 

Stock  Raising — 

may  be  formed 

Stileet  Railroads— See  Railroads. 

Telegraph — 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts 291 

prerequisites  to  filing  articles  of  incorporation 294 

right  of  way  along  water,  roads,  and  highways 686 

liability  for  injuring  telegraph  property 68^ 

liability  for  malicious  injury  to  property 888 

conditions  on  which  damages  to  sub-aqueous  cable  may  be  recov- 
ered   889 

81 — ^VOl.  ii. 
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OORPOIJATIONS   (Telegraph)—    (Continued.)  Section. 

duty  to  send  dispatch 540 

may  dispose  of  certain  rif^hts , 541 

rates  of  charges  to  be  fixed  and  published 542 

Theatre— 

may  be  fonned 286 

"Wagon  Road— 

may  be  formed 286 

articles  of  incorporation  must  state  what  additional  facts 291 

prerequisites  to  filing  articles  of  incorporation 294 

three  Commissioners  to  act  with  surveyors 512 

survey  and  map  to  be  filed  and  approved  by  Supervisors 613 

tolls,  etc.,  to  be  collect<»d 514 

penalty  for  taking  unlawflil  tolls 514 

no  toll  to  be  charged  on  public  highways 515 

rates  of  toll  to  be  posted  over  gate 516 

toll  gatherer  may  detain  person  until  toll  paid.*..... 517 

toll  gatherer  not  to  detain  person  unnecessarily 518 

penalty  for  avoiding  tolls 519 

penalty  for  trespass  on  property  of 520 

when  capital  is  repaid,  tolls  to  be  reduced 521 

may  mortgage  and  hypothecate  property 522 

this  title  to  apply  to  roads  owned  by  natural  persons 523 

Water  and  Canal— 

may  be  formed : 286 

may  obtain  contract  to  supply  city  or  town 548 

duties  of. 549 

rates  to  be  fixed  by  Commissioners 549 

right  of  way 550 

to  build  and  keep  bridges  in  repair 551 

Wharf — See  Bridge,  Ferry,  etc. 

OORPORATORS- 

married  women  may  be,  in  certain  cases 285 

number  and  qualification  of. 292 

ib 2B5 

See  CORFORATIONB. 

COPARTNERS— See  Partner;  Partnership. 

COST- 

of  action  for  divorce « 187 

of  appraisement  of  homestead,  how  paid 1259 

of  transportation  of  personal  property  to  place  of  deliver3'' 1755 

depositor  must  indemnify  depositary  for  certain....* 1833 

borrower  to  bear  certain 1892 

.   hirer  to  bear  certain... 1956 

voluntary  depositai'y  may  deduct  for  certain 2078 

trustee  entitled  to  repayment  for  certain 2278 

partner  to  be  indemnified  for  certain 2412 
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COST—    (Ocmttnued.)  Section. 

insurer  liable  for  certain 2708 

ib 2748 

indemnity  against 2778 

CO-SURETIES— 

contribution  between 2848 

entitled  to  benefit  of  each  other^s  securities 2849 

See  Surety. 

CO-TENANTS— See  Tenant. 

COTERMINOUS   OWNERS— 

rights  of  to  lateral  and  subjacent  support 832 

rights  of  to  line  trees 834 

mutual  obligations  of. '  841 

CO-TRUSTEE— 

how  far  responsible  for  each  other's  acts 2289 

must  act  in  unison 2268 

See  Trustee. 

COUNTY— 

marriage  settlement  to  be  recorded  in  what 179 

mortgage  of  personal  property  to  be  recorded  in  what 2059 

mortgage  property  in  transit  deemed  located  in  what 2860 

property  of  common  carrier  deemed  to  be  in  what 2961 

COUNTY  CLERK— See  Clerk. 

COUNTY  JUDGE— 

proceedings  before,  for  adoption  of  child 226 

duty  of,  in  such  case 227 

duty  of,  on  examination  of  insane  person 268 

application  to  for  appraisement  when  execution  issues  against 

homestead 1245 

duty  of,  on  homestead  petition 1249 

duty  of,  on  return  of  appraisers 1258 

ib 1254 

ib 1268 

bond  of  assignee  for  benefit  of  creditors  to  be  approved  by 3467 

may  require  assignee  to  account,  when 8469 

See  Judge;  District  Judge;  Court. 

COUNTY  RECORDER— See  Recorder. 

POURT- 

to  whom  must  award  custody  of  child  of  annulled  marriage 85 

where  divorce  denied,  may  grant  relief  for  wife 136 

ib 137 

may  award  custody  of  child 138 

may  allow  wife  alimony,  when 139 
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COURT—    (Oofitinued.)  Section. 

may  require  security  for  alimony 140 

shall  resort  to  what  property  in  providing  for  wife 141 

when  may  withhold  allowance 142 

to  make  older  for  division  of  property  on  divorce 146 

to  determine  legitimacy  of  child,  when 145 

may  direct  allowance  for  support  of  child 201 

may  award  exclusive  control  of  child  to  either  parent,  on  proper 

showing 190 

appointment  of  guardian  by 243 

ib 244 

jurisdiction  of,  appointing  guardian 245 

to  be  guided  by  what  rules,  in  appointing  guardian 246- 

guardian  under  direction  of 251 

may  allow  appropriation  out  of  testamentary  accumulation. 726 

when  to  execute  power 036 

ib 037 

to  settle  controversy  between  shipowners 064 

attornment  of  tenant  to  stranger  by  judgment  of,  valid 1048 

when  trustor 2252 

how,  may  allow  satisfaction  of  trustee's  adverse  trust 226S 

discretionary  power  of  tru^^tee  controlled  by 2260 

may  reduce  rate  of  interest  on  bottomry,  when 3022 

ib 3030 

COURTESY— 

.  estate  by,  not  allowed 173 

COVENANTS— 

none  implied  in  any  grant,  except ~  1113 

when,  run  with  the  land 1460 

what,  run  with  the  land 1461 

ib 1462 

ib 1463 

what,  run  with  the  land,  when  assigns  are  named 1464 

who  are  bound  by , 1465 

who  are  not  bound  by 1466 

apportionment  of. 1467 

for  quiet  possession  implied  in  hiring  of  property 1927 

ib 1955 

authority  to  agent  to  sell  and  convey  include? 2^4 

what  required  by  executory  contract  of  sale 1733 

damages  for  breach  of  certain 3304 

CREATION— 

of  interest,  time  of. 749 

of  remainders,  future  and  contingent,  of  estates 773 

of  powers 391 

of  lien 2881 

of  contract 1619 
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CREATION—    (Ckmtinued,)  Section. 

of  agency ^ 2307 

of  trust 2251 

CREDIT— 

sales  oil,  by  factor 2028 

to  a^i^ent  exonerates  principal,  when 2835 

a^ent  acw.ptlnf^  peri^onal,  liable  as  principal 2348 

auctioneer  not  to  give,  except  when  usual 2362 

factor  may  give,  except  when  unusual 2868 

of  ship  owner,  master  may  borrow  on 2374 

ship's  manager  cannot  borrow  on 2389 

See  Creditor. 

CREDITOR— 

defined 14 

trusts  resulting  in  favor  of. 1 854 

trusts  for  benefit  of,  maybe  created 857 

trust  fund,  how  far  liable  to 859 

trust,  when  absolute,  in  favor  of  subsequent 869 

power,  when  a  lien  against 894 

power  creates  a  fee  in  favor  of. 919 

power  reserved,  continues  ownership  in  favor  of. 923 

power,  special  and  beneficial,  liable  to 930 

execution  of  trust  powers,  when  compelled  for  the  benefit  of 988 

gift  in  view  of  death  to  be  treated  as  legacy,  as  regards 1153 

transfer  of  property  for  benefit  of,  to  be  recorded 1164 

appraisemant  of  homestead  on  verified  petition  of  judgment.........  1246 

when  to  pay  expenses  of  appraisement  of  homestead 1259 

competent  witness  to  will 1281 

acceptance  by,  necessary  to  satisfaction 1473 

performance  of  obligation  to  one  of  several  joint,  sufficient 1476 

performance  in  manner  directed  by,  sufficient 1476 

application  of  performance  by 1479 

offer  of  performance  must  be  made  to 1488 

offer  of  performance  may  be  made  at  place  appointed  by 1489 

offer  of  performance  must  be  made  so  as  to  benefit 1493 

must  give  receipt  on  payment 1499 

must  state  objections  to  offer 1501 

title  to  thing  offered  passes  to,  when 1502 

obligation  of,  as  to  thing  offered 1506 

performance  excused  if  prevented  by 1511 

effect  of  prevention,  etc.,  of  performance  by 1512 

ib 1518 

effect  of  refusal  by,  to  accept  performance 1516 

acceptance  of  accord  by,  is  satisfaction 1623 

acceptance  of  part  performance,  when  satisfaction 1524 

novation  may  be  made  by  substituting  a  new  for  an  old,  how 1631 

may  rescind  novation,  when 1534 
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CREDITOR—    (Continued,)'  SecHon. 

release  by,  how  made 1541 

release  by,  effect  of. ~  1542 

partner  cannot  make  assignment  of  partnership  property,  in  trust 

for  benefit  of. 2430 

liability  of  partner  after  dissolution  to 2458 

of  special  partnership,  special  partner  may  be 2491 

special  partner  postponed  to  every  other 2491 

special  partner,  when  liable  as  general  partner  to 2502 

preference  given  to,  in  insolvency,  void 2496 

guarantor  liable  to,  when 2807 

guarantor  exonerated  by  certain  dealings  between  debtor  and 2819 

guarantor  partially  exonerated  by  partial  payment  to 2822 

guarantor  not  exoi)  era  tod  by  voidable  promise  of. 2820 

guarantor  not  exonerated  by  mere  delay  of. 2823 

guarantor  not  exonerated  by  discharge  of  debtor  without  act  of...  2825 

guarantor  with  indemnity,  when  not  exonerated 2824 

surety  liable  only  as  such,  notwithstanding  recovery  of  judgment 

by 2888 

surely  exonerated  by  injurious  act  or  omission  of. 2840 

surety  exonerated  by  n^fUsal  of  creditor  to  sue,  when 2845 

surety  may  enforce  remedies  of,  when 2845 

surety  entitled  to  securities  held  by,  when :  2849 

entitled  to  benellt  of  surety^s  securities 2854 

lien  void  against,  when 2913 

mortgage  of  personal  property  when  void  against 2957 

of  mortgagor,  remedy   of. 2968 

of  mortgagee,  remedy  of. 2968 

contracts  of  debtor  valid  against,  when 8431 

debtor  may  prefer,  when 8432 

ib 8453 

must  resort  to  different  funds,  in  what  order 2899 

certain  transfers,  etc.,  of  debtor  void  against 8439 

ib 3440 

can  avoid  actof  debtor,  when 3441 

transfer  without  value,  not  necessarily  void  against 3442 

assignment  for  benefit  of. 8449 

assignment  void  against,  when 3457 

right  of,  to  priority,  not  impaired  by  assignment 8455 

may  require  assignee  to  account 8409 

See  Assignment;  DebtoiT;  Incumbrakceb. 

CBOPS- 

right  of  tenant  for  years  or  at  will  to  harvest 819 

growing)  subject  of  mortgage 2955 

CRUELTY— 

extreme,  ground  for  divorce 98 

defined 94 
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CRUELTY—    (Continued,)                                                                       Section, 
in  case  husband  or  wife  leave  on  account  of,  who  commits  deser- 
tion  I 96 

di.<position  of  common  property  in  divorces  granted  for 147 

ground  for  annulling  indenture  of  apprenticeship 276 

CURRENT  MONEY— 

borrower  under  loan  of  money  must  repay  in 1918 

CUSTODY— 

of  children  of  annulled  marriages 86 

of  children  of  divorced  marriages '  138 

of  l(i<vitimnte  child 197 

of  illegitimate  child 200 

of  child,  parent  may  relinquish 211 

parents  living  separate,  neither  have  superior  right  to,  of  child 198 

CUSTOMARY— 

defined ', 14 

D 

DAMAGES— 

minors  and  persons  of  unsound  mind,  not  liable  in 41 

defined 8281 

railroad  corporations  liable  for  certain '486 

when  owner  of  ship  cannot  sue  for,  for  injuries  arising  from 

collision ^ 971 

willful  trespasser  liable  for 1088 

contract  fixing,  void 1670 

may  be  liquidated,  when 1671 

when  depositors  must  indemnify  depositary  for  certain 1888 

liability  of  depositary  for  certain 1836 

liability  of  finder  of  lost  property  for , 1866 

liability  of  lender  to  borrow  for  certain 1808 

indemnity  against .' 2776 

allowed  for  refusing  to  acknowledge  satisfaction  of  mortgage. 2941 

allowed  on  dishonor  of  foreign  bill 8234 

ib '. 8287 

defined 8281 

may  cover  future  loss,  when 8283 

interest  by  way  of. .%.... 8287 

interest,  damages  bear,  when 8287 

interest  allowed  for  breach  of  obligation  other  than  contract 8288 

interest  allowed  for  fraud,  malice,  etc 8288 

interest  agreed  upon  governs  rate  of. 8289 

interest,  acceptance  of,  waives  principal 8290 

exemplary,  when  allowed 8294 

must  be  clearly  ascertainable 8801 

for  payment  of  money 8802 

for  breach  of  covenant  of  '*  seizin" 8804 
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DAMAGES—    (Ckmttnued.)  Section. 

for  breach  of  covenant  of  "warranty'* 3304 

for  breach  of  covenant  of  **  right  to  convey" .* 3304 

for  breach  of  covenant  of  "  quiet  enjoyment" 3304 

for  breach  of  covenant  "  against  incumbrances" 3304 

for  breach  of  agreement  to  convey  real  property 3306 

for  breach  of  agreement  to  purcfiase  real  property 3307 

for  breach  of  agreement  to  sell  personal  property 3308 

ib : 3309 

for  breach  of  agreement  to  buy  personal  property 3311 

for  breach  of  agreement  to  pay  for  personal  property 3310 

for  breach  of  warranty  of  title  to  personal  property 3312 

for  breach  of  warranty  of  quality  of  personal  property 8313 

for  breach  of  carrier's  obligation  to*accept  freight,  etc 3315 

for  breach  of  carrier's  obligation  to  deliver  freight,  etc 8316 

for  breach  of  carrier's  obligation  to  deliver  messages 2209 

for  breach  of  warranty  of  agent's  authority 3318 

for  breach  of  promise  of  marriage 3319 

for  wrongs  in  general 3333 

for  wrongful  occupation  of  real  property 3334 

for  holding  over  real  property 3335 

for  conversion  of  personal  property 3336 

for  conversion  in  favor  of  lienor 3328 

for  seduction 3339 

for  injuries  to  animals 3340 

for  tenant's  failure  to  quit  after  notice 8344 

for  tenant  holding  over 3345 

for  injuries  to  trees,  etc ^. 3346 

for  injuries  inflicted  in  duel 3347 

ib 3348 

value  of  property,  how  estimated  in  assessing  in  favor  of  seller 3353 

value  of  property,  how  estimated  in  assessing  in  favor  of  buyer 3354 

value  of  property,  peculiar,  when  allowed  as 3355 

value  of  thing  in  action,  how  estimated  in  assessifig 3356 

to  be  reasonable 3358 

nominal 3360 

for  delay,  must  be  paid  on  redemption  from  lien 2905 

difficulty  of  ascertaining,  ground  for  specific  relief 3380 

ib 3384 

inadequacy  of  ground  for  specific  relief. 3380 

ib 3384 

DATE- 

of  delivery  of  grant,  presumption  of. 1055 

not  necessary,  in  negotiable  instrument 3091 

DAUGHTER— 

right  of  protection  fh)m  seduction  of 49 
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DAYS—  Section. 

what,  are  holidays 7 

ib :. 8 

what,  are  business 9 

what,  counted  in  computing  time 10 

fractions  of,  when  disregarded 14 

DAYS  OF  GRACE—  ^ 

not  allowed 3181 

DEATH— 

of  minor,  personal  representatives  may  disaffirm  his  contract  on...  35 

dissolves  marria/s^e 90 

of  parent  leaving  child  unprovided  for,  effect  of. 205 

of  joint  guardian,  effect  of 252 

of  joint  grantee  of  i>ower,  effect  of. 900 

of  trustee  Of  power,  effect  of. 936 

without  heirs,  etc.,  defined 1071 

girt  in  view  of,  defined 1149 

gift,  when  presumed  to  be  in  view  of 1150 

gi.t  in  view  of,  revoci\tion  of 1151 

gift  in  view  of,  effect  of  will  upon 1152 

gift  in  view  of,  when  treated  as  a  legacy 1153 

of  husband  or  wife,  effect  on  homestead  property 1205 

of  devisee  or  legatee  before  te&tator,  effect  of,  on  testamentary  dis- 
position    1310 

ib 1343 

of  devisee  before  testator  does  not  affect  interests  in  remainder 1344 

distribution  of  common  property  on,  of  wife 1401 

distribution  of  common  property  on,  of  husband 1402 

of 'heir  advanced  to,  before  that  of  devisor 1399 

in  case  of,  of  seaman,  who  entitled  to  his  wages 2062 

of  maker  of  instrument  bearing  nominal  date,  does  not  invali- 
date it 3094 

notice  of  dishonor  given  in  ignorance  of,  of  indorser,  valid 3146 

DEBT— 

corporations  not  to  create,  beyond  actual  subscribed  stock 309 

when  officer  of  corporation  becomes  liable  for 316 

liability  of  stockholder  for,  of  corporation 322 

earnings  of  wife  not  liable  for,  of  husband 168 

husband  not  liable  for  ante-nuptial,  of  wife 170 

separate  property  of  wife  not  liable  for,  of  husband 171 

separate  property  of  wife  liable  for  her  own 171 

Included  in  word  ^Encumbrances'* 1114 

homestead  liable  for  certain 1241 

property  of  intestate,  how  disposed  of  in  payment  of. 1368 

property  of  testator,  how  disposed  of  in  payment  of. 1359 

82— vol.  ii. 
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DEBT-    iContimied.)  Section. 

legacies,  how  charged  with 1360 

ib ! 1361 

liability  of  beneficiaries  for  testator's 1377 

.  how  extinguished  by  offer  of  payment 1500 

accord  of  liquidated 1524 

agreement  to  answer  for,  of  another 1624 

partner  may  require  partnership  property  to  be  applied  to  pay- 
ment of.. .^. ;. 2405 

partner  acting  in  liquidation  may  collect,  compromise,  etc 2461 

liability  of  contribution  of  special  partner  for 2501 

special  partner  not  peraonally  liable  for  partnership,  when 2501 

pledgee  cannot  sell  certain  pledged  evidences  of 3006 

DEBTOR— 

defined 14 

performance  must  be  made  by  or  for 1473 

performance  by  one  of  several  joint 1474 

effect  of  directions  to,  as  to  performance,  by  creditors 1476       • 

application  of  general  performance  by 1479 

offer  of  performance  must  be  made  by  or  for 1487 

rights  of,  upon  prevention  of  performance 1512 

ib 1513 

ib '. 1514 

may  require  receipt,  upon  payment 1499 

novation  may  be  made  by  substituting  a  new  for  an  old  one,  how..  1531 

release  of,  by  creditor,  how  made 1541 

release  of,  by  creditor,  effect  of. 1542 

joint,  release  of  several 1543 

fraudulent  misrepresentation  of,  as  to  value  of  pledge,  effect  of.....  2999 

mny  pay  or  secure  one  creditor  in  preference  to  another 3432 

certain  transfers,  etc.,  of,  void  against  creditors 8431 

when  creditor  can  avoid  act  of...... 3441 

insolvent,  may  assign  for  benefit  of  creditors,  when 3449 

insolvent,  defined 3450 

insolvent,  what  preferences  may  be  given  by 3453 

See  Assign M)CNT. 

DECEIT— 

renders  contract  voidable 1567 

an  essential  element  of  fraud 1572 

when  actionable 1709 

ib 1710 

upon  the  public 1711 

See  Concealmknt;  Mibreprksentation;  Fraud. 

DECK- 

freight  not  to  be  stowed  on 2117 

things  stowed  on,  when  entitled  to  benefit  of  general  average 2154 
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DECLARATION—  Section, 

of  marriage,  how  made 75 

ib *. 76 

of  marriage,  must  be  acknowledged  and  recorded 77 

of  marriage,  action  to  compel 78 

of  abandonment  of  hume^tead 1243 

of  abandonment  of  homestead,  from  what  time  effectual. 1244 

of  Homestead,  how  acknowledged 1262 

ib 1266 

of  homestead,  what  to  contain 1263 

ib 1267 

of  homestead,  to  be  recorded 1264 

ib , 1268 

of  homestead,  effect  of  filing  for  record 1265 

ib 1269 

guch  to  be  recorded 1268 

of  trust,  effect  of  omitting  in  grant 869 

of  trust,  act  in  contmvention  to,  void 870 

of  trust,  defined 2253 

of  trust,  trustee  must  obey 2258 

DEED- 

ownership  of  title 994 

See  Grant. 

DEFAMATION— 

right  of  protection  from 43 

how  effected 44 

DEFAULT—  '  '    ^ 

divorce  not  to  be  granted  by 130 

collision  from  breach  of  rules  of  navigation  to  imply  willful 972 

agreement  to  answer  for,  of  another,  must  be  in  writing 1624 

See  N£OLIO£NC£. 

DEFEAT— 

of  future  interests 739 

ib 740 

ib : 741 

ib , 742 

DEFECT— 

in  execution  of  power,  remedies  of  purchaser 915 

in  certificate  of  acknowledgment,  action  to  remedy 1202 

in  description  in  will,  effect  of. 1340 

implied  warranty  of  manufacturer  against  latent 1769 

depositor  must  indemnify  depositary  damages  arii^ing  out  of,  of 

.    deposit •. 1833 

lender  must  indemnify  borrower  for  damages  arising  out  of,  of 

thing  lent 1898 

in  notice  of  loss  under  insurance  how  waived 2635 
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DEFINITIONS—  Section. 

Abandonment 2716 

Acccptanco  of  offer I5B4 

Acceptance  of  bill 3193 

Accord 1521 

Adult 27 

Adultery , 93 

Advancement 1397 

Agency - 2295 

actual 2299 

ojitensible 2300 

Agent 2295 

special 2297 

general 229T 

Agreement  for  sale 1726 

to  sell 1727 

tfibuy 1728 

to  sell  and  buy..... v ^'^29 

Annuity .'..' 1357 

Appurtenances 662 

Articles  of  incorporation 289 

.  Auction 1792 

Authority,  actual 2316 

ostens^ible 2317 

Authorof  power 881 

Average,  general 2148 

Bail 2780 

Beneficiary , 2218 

Bin  of  exchange 3171 

inland 3224 

foreign 3224 

Bill  of  lading 2126 

Bottomry 3017 

Business  days 9 

Care,  slight 16 

ordinary 16 

great : 16 

Carrier,  marine 2085 

inland 2087 

common 2168 

Charter  party 1959 

Chattel  real 765 

interest 765 

Cbeck 3254 

Children < 14 

Collusion : ,...  114 

Common  earner 2168 

Community  property 164 

ib... 687 
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DEFINITIONS—    (Continued.)  Section. 

Conc«alment A. 2561 

Condition  precedent 1846 

subsequent 1349 

concurrent 1437 

Conditional  devise  or  legacy 1345 

obligation 1434 

Condonation 115 

Connivance ^ 112 

Consideration,  good 1605 

Consideration,  valuable 14 

Consignee 2110 

Consignor 2110 

Contract 1649 

executed 1661 

executory 1661 

express ; 1620 

implied 1621 

Conveyance 1215 

Corporation 283 

public 284 

private  284 

articles  of  incorporation 289 

Creditor 14 

ib 3430 

Cruelty,  extreme 94 

Customary 14 

Damages 8281 

Debtor 14 

ib 3429 

Deceit 1710 

Declaration  of  trust 2253 

Delivery,  constructive 1059 

Deposit 1813 

voluntary 1814 

Involuntary 1815 

for  keeping 1817 

for  exchange * 1818 

gratuitous 1844 

for  hire 1851 

Depositary 1814 

Depositor 1814 

Desertion 96 

ib 96 

Detriment 8282 

Deviation -^ 2694 

Diligence 16, 

ordinary 16 

great 16 
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DEFINITIONS—    {Continued,)  Section. 

Dishonor  •. 3141 

Divorce 91 

Dominant  tenement 803 

Drawee 3171 

Drawer 3171 

Duress 1569 

Easements 801 

Employ^ 1965 

Employer 1965 

Employment 1965 

Encumbrances 1114 

Escrow 1057 

Estates  in  real  property 761 

in  fee 762 

of  freehold 765 

Exchange 1804 

Factor 2026 

ib 2367 

Fixtures 660 

Fraud,  actual 1572 

constructive 1573 

Freeholds 765 

Freight 2110 

FreighUge 2110 

Gift ^ 1146 

in  view  of  death 1149 

Good  faith 15 

Good  will 992 

Grant 1058 

Guaranty ^ 2787 

continuing 2814 

Guardian 286 

general 239 

special 240 

Head  of  the  family 1267 

Habitual  intemperance 106 

Hiring 1925 

Holder  of  power 881 

Holidays 7 

Homestead 1237 

Impossibility 1597 

Income 748 

Indemnity 2772 

Indorsee  in  due  course 8123 

Indorsement 3108 

general 3112 

special 3118 

Indorser 8108 
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DEFINITIONS—    (CotUmued.)  Section. 

Insolvency 8450 

Insurable  interest 2546 

Insurance 2527 

double ;, 2641 

marine 2655 

Insured 2538 

Insurer 2638 

Intemperance,  habitual 106 

Interest  of  money 1915 

compound ^ 14 

Interests,  joint 683 

partnership 684 

in  common 685 

present v 689 

future 690 

perpetual 691 

limited 692 

vested 694 

contingent 695 

Jettison 2148 

Land 14 

ib 659 

Lapse  of  time 125 

Law  (see  Appendix) 

lAigncy,  specific 1357 

demonstrative 1357 

residuary 1357 

general 1357 

Letter  of  credit 2858 

general 3861 

special v 2861 

Libel 45 

Lien 2872 

general 2874 

special 2875 

Loan  for  use 1884 

for  exchange 1902 

of  money 1912 

Loss,  total I. 2703 

partial 2702 

actual  total 2704 

constructive  total 2705 

Luggage 2181 

Manager  of  ship 2170 

Managing  owner 2170 

Marriage 56 

Master 2009 

Mate 2048 
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DEFINITIONS—    (Continued.)  Section. 

MHturity,  apparent 3132 

Menace 1570 

Minor 25 

Mistake 1576 

of  fact 1577 

of  law 1578 

of  foreign  law.. 1579 

Month 14 

Mortpjnge 2920 

Mutual  con.«ent 1580 

Navi^tion,  foreign 962 

domestic 962 

Neglect,  willful 105 

Negligence,  slight 17 

ordinary 17 

gro?9 17 

Negotiable  instrument 3067 

Notice,  actual 18 

^             constructive 18 

Novation 1530 

Nuisance 3479 

public 3480 

private 3481 

Oath 14 

Object  of  contract 1595 

Obligation 1427 

conditional 1434 

Ownership 654 

absolute 679 

qualified 680 

peveral 682 

joint 683 

partnership 684 

in  common 685 

Paper 14 

Partnership 2395 

general 2424 

special 2478 

Partnership  property 2401 

Payment 1478 

Perils  of  the  sea '  2199 

Person 14 

Periron  of  unsound  mind 14 

Personal  property' ; 14 

ib 663 

Personal  representatives 1385 

Pledge 2986 

Pledgeholder 2993 
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DEFINITIONS—    (Ckmtinued.)  Section. 

Policy  of  insurance 2586 

open 2505 

valued 2696 

running 2597 

Possibility 1597 

Power 880 

geDeral 888 

special 884 

beneficial 886 

in  trust, 886 

in  trust,  general 887 

in  trust,  special 888 

Preventive  relief. 8868 

Principal 2295 

Price 1721 

Privileged  communication 47 

Privileged  publication 47 

Process .*. 14 

Promissory  note 8244 

Property...: 7...... 14 

ib 654 

Keal  estate 14 

Beal  property 14 

Becrimination 122 

Beinsurance 2646 

Bemainder 769 

Bespondentia 8086 

Beversion 768 

Sale 1721 

Sale  by  auction 1792 

Satisfaction 1523 

Seal 14 

Seamen 2049 

Seaworthiness v^« 2682 

Servant .*, 2009 

Servient  tenement 808 

Servitudes 802 

Several 14 

Ship's  manager 2170 

Ship 960 

appurtenances  of. 961 

domestic 968 

foreign 968 

Signature 14 

Slander 46 

Specific  relief. 8867 

83~vol.  ii. 
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DEFINITIONS—    (Continued,)  Section. 

State 14 

Storage .^ 1851 

Succession 1333 

Surety 2831 

Thing  in  action 953 

Third  person ^ 14 

Trade  mark 991 

Transfer .!. 1039 

Trust ; 2215 

voluntary 2215 

involuntary 2217 

Trustee 2218 

Trustor 2218 

Undue  influence 1575 

United  States 14 

Unlawful 1667 

Usage 14 

Usual ! 14 

Value 14 

Verdict ; 14 

Ward 236 

Warranty 1763 

Writ 14 

Will,  olographic 1277 

Writing 14 

Year 14 

DEGBEES— 

of  kindred)  how  established 1389 

DELAY— 

showing  reasonable  grounds  for,  rebuts  presumption  arising  from 

lapse  of  tip[ie 126 

on  part  of  creditor  does  not  discharge  guarantor 2825 

in  perforaoidice  may  be  compensated  for,  when ; 1492 

how  excused 1511 

carrier  of  persons  must  travel  without  unreasonable 2104 

notice  of  loss  under  insurance  to  be  given  without 2633 

in  giving  notice  of  loss,  how  waived 2636 

deemed  deviation,  when 2694 

in  presentment  or  notice  of  dishonor  of  negotiable  instrument,  how 

excused  ....^ 3158 

in  presentment  of  bill  of  exchange,  effect  of 3189 

in  presentment  of  bill  of  exchange,  how  excused S219 

in  presentment  of  promissory  note,  effect  of 3248 

in  presentment  of  check,  effect  of 8255 

in  protest,  how  excused 3230 
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DELIVERY—  Section. 

deemed  the  time  of  creation  of  interest,  etc '. 749 

of  grant  necessary  to  vest  title 1054 

presumption  of  time  of. 1055 

to  grantee,  necessarily  absolute 1056 

in  escrow 1057 

constructive 1059 

where  not  necessary 1060 

of  giH;  necessary  to  its  validity 1147 

of  contract  in  writing,  provisions  applicable  to 1626 

of  goods  sold,  when  to  be  made 1753 

of  goods  sold,  where  to  be  made 1754 

of  goods  sold,  expense  of,  by  whom  borne 1755 

of  goods  sold,  notice  of  election  as  to  mode  of 1756 

of  goods  sold,  buyer's  directions  to  be  followed 1757 

of  goods  sold,  when  to  be  made 1758 

thing  bought,  to  be  paid  for  on .*. 1784 

of  thing  deposited,  must  be  made  on  demand 1822 

of  thing  deposited,  demand  necessary 1828 

of  thing  deposited,  must  be  made,  where 1824 

o^thing  deposited,  by  joint  owners 1827 

of  freight,  to  whom  made 2118 

of  freight,  where  made 2119 

of  freight,  to  holder  of  bill  of  lading  sufficfent 2131 

essential  in  pledge 2968 

DEMAND— 

when  restoration  of  thing  wrongfully  taken  to  be  upon 1713 

goods  sold  to  be  delivered  upon *  1753 

thing  deposited  must  be  delivered  on 1822 

thing  deposited  need  not  be  delivered  without 1823 

thing  lent  must  be  returned  without,  when 1895 

thing  lent  need  not  be  returned  unless  on,  when  0^ 1895 

employ^  must  render  account  without 1986 

employ^,  when  not  bound  to  deliver  without 1987 

servant  to  deliver  over  without.^ 2014 

agent  to  deliver  to  third  person  on,  when 2344 

upon  guarantor,  unnecessary 2807 

of  performance  on  pledgor  must  be  made  before  sale  of  pledge 3001 

of  performance,  how  waived 3004 

of  payment  of  negotiable  instrument,  when  necessary 3130 

DEPOSIT- 

of  money  offered  in  payment  of  debt,  how  made 1500 

kinds  of. 1813 

voluntary 1814 

involuntary 1815 

involuntary,  is  gratll^tous 1845 
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DEPOSIT—    {Continued.)  Section. 

Fob  Exchakgs — 

relations  of  parties  to 1B78 

Fob  Keepikg — 

defined 1817 

gratuitous 1844 

gratuitous,  involuntary  is 1845 

gratuitous,  obligations  of  depositary  on 1846 

gratuitous,  duties  of  depositary  on,  when  cease 1847 

for  reward,  called  storage 1851 

for  reward,  degree  of  care  required  on 1852 

for  reward,  rate  of  compensation  on 1853 

for  reward,  how  terminated .-. 1854 

ib 1855 

with  innkeeper 1859 

ib 1860 

of  thing  found •. 1864 

of  thing  pledged,  ^y  gratuitous  pledge  holder 2995 

DEPOSITARY— 

has  insurable  interest ^ 2548 

when  person  offering  thing  in  performance  is ~  1503 

when  seller  of  personal  property  must  act  as 1748 

defined 1814 

who  bound  to  become 1815 

duties  of,  in  case  of  involuntary  deposit 1816 

must  deliver  on  demand 1822 

not  bound  to  deliver  without  demand 1823 

must  deliver,  where 1824 

must  give  notice  to  depositor  of  adverse  claim '. 1825 

may  exonerate  himself  from  liability  to  third  person  by  giving' 

notice 1826 

'^                must  deliver  to  joint  owners  in  shares 1827 

depositor  most  indemnify,  when 1833 

of  animals,  must  provide  suitably  for  them 1834 

must  not  use  deposit , .*  1835 

liability  of,  for  wrongful  use  of  deposit 1836 

may  sell  deposit,  when 1837 

must  give  information  of  cause  of  loss 1838 

duties  and  liabilities  of,  in  respect  to  service 1839 

liability  of,  for  negligence,  how  limited 1840 

gratuitous,  must  use  slight  care 1846 

gratuitous,  duties  of,  when  cease 1847 

gratuitous,  when  creditor  is 1505 

for  hire,  defined 1851 

for  hire,  must  use  ordinary  care 1852 

for  hire,  rights  of 1833 

for  hire,  duties  of  how  terminated A 1854 

.    ib 1855 


INDEX.  661 

DEPOSITARY—    (Continued,)  Section. 

for  hire,  finder  of  lost  property  is 1864 

innkeeper  aa,  liability  of. 1859 

for  exchange 1978 

voluntary,  obligations  of. 2078 

when  pledgee  assumes  liability  of,  for  reward 2996 

DEPOSITOR— 

defined 1814 

must  indemnify  depositary  for  what 1826 

entitled  to  certain  notice  from  depositary 1825 

ib 1838 

must  indemnify  depositary,  when 1833 

may  terminate  deposit  at  any  time 1854 

ib .1855 

for  exchange 1878 

DEPUTY— 

may  take  acknowledgment,  when 1184 

DESCENT— See  Succession. 

DESCRIPTION— 

error  of,  inwillhow  remedied 1340 

agreement  to  compensate  for  errors  of,  when  docs  not  prejudice 
right  of  rescission 1690 

DESERTION— 

ground  for  divorce 92 

defined 95 

how  manifested 96 

in  case  of  stratagem  or  fraud,  who  commits 97 

in  case  of  cruelty,  who  commits 96 

separation  by  consent  not 99 

separation  and  intent  not  always  coincident 100 

how  cured 102 

if  wife  refuses  to  accept  husband's  reasonable  place  of  residence  she 

commits *. 108 

if  place  is  unfit,  and  she  refuses,  husband  commits 104 

refusal  of  reconciliation  after  separation  is 101 

refusal  of  condonation  is 102 

must  continue  how  long  to  constitute  ground  for  divorce 107 

from  ship,  by  seaman,  forfeits  his  wages ; 2063 

See  DivoKCK. 

DESTRUCTION— 

of  will,  is  revocation 1292 

of  will,  how  proved 1293 

of  written  contract,^efirect  of 1699 

ib 1700 
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DETENTION—  Section. 

of  person  or  property  avoids  contract,  when 1569 

of  property,  damages  for 3335 

See  Confinsmbnt;  Duskss. 

DETRIMENT— See  Damagkb. 

DEVIATION— 

in  marine  insurance,  defined 2694 

in  marine  insurance,  when  proper ^ 2695 

in  marine  insurance,  when  improper 2696 

in  marine  insurance,  improper,  discharges  insurer 2697 

carrier  must  not  make  2104 

DEVISE— 

power  to  dispose  of  property  by,  how  executed 901 

effect  of  power  to,  in  certain  cases 921 

of  land  by  will,  how  construed 1311 

what  may  pass  by 1274 

who  may  take  by 1275 

subject  to  lien,  when 1302 

takes  partial  effect  only,  when 1303 

when  revoked  by  transfer,  etc 1304 

when  does  not  lapse  by  death  of  devisee 1310 

to  subscribing  witness  void 1282 

clear,  cannot  be  controlled  by  words  less  clear 1322 

embraces  property  under  power,  when 1330 

of  all  testator's  real  property,  effect  of. 1331 

of  residue  of  estate,  effect  of. 1332 

to  heirs,  relatives,  etc.,  effect  of. 1334 

to  a  class,  includes  whom 1337 

vests,  when 1341 

how  divested 1342 

conditional,  defined 1345 

conditional,  vests  when 1347 

to  several  persons,  effect  of .*. 1350 

when  not  to  impair  rights  of  purchaser 1364 

title  passes  by  specific 1363 

See  Bkquest;  Legacy;  Will. 

DEVISEE— 

may  dispute  legitimacy  of  issue 195 

devise,  when  does  not  lapse  by  death  of. .-. 1310 

devise,  when  lapses  by  death  of. | 1343 

interest  in  remainder  not  affected  by  death  of. 1344 

• 

when  several  take  as  tenants  in  common 1350 

DILIGENCE— 

degrees  of. 16 
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PILIGENCE—    (Continued.)  Section. 

Slight— 

defined 16 

gratuitous  employ^  must  use 1975 

gratuitous  carrier  of  property  must  use • 2114 

Ordinary — 

defined 16 

agent  must  use ; 2020 

voluntary  agent  must  use 2078 

gratuitous  carrier  of  persons  must  use 2096 

carrier  of  property  for  reward  must  use 2114 

trustee  must  use 2259 

Great — 

defined 16 

employ^  for  his  own  benefit  must  use 1979 

shipmaster  must  use 2048 

carrier  of  messages  for  reward  must  use 2162 

Utmost — 

carrier  of  persons  for  reward  must  use.. 2100 

carrier  of  messages  by  telegraph  must  use 2162 

DIKECTIONS— 

of  author  of  power,  when  to  be  disregarded 908 

ib 904 

ib 905 

of  author  of  power,  when  to  be  observed 906 

of  buyer,  to  be  followed  as  to  delivery  of  goods  bought 1757 

of  employer,  employ^  to  follow 1981 

of  principal,  factor  to  follow 2080 

carrier  must  follow  whose 2115 

ib 2116 

of  trustor,  trustee  must  follow 'J25S 

DIRECTOBS— See  Corporations. 

DISAFFIRMANCE— 

minor  may  contract  subject  to  his 84 

how  efifected  by  minor 85 

when  minor  cannot  exercise  power  of. 86 

ib 87 

See  Rescission. 

DISCHARGE— 

of  servant 2015 

of  employ^ 1996 

ib 2000 

of  trustee 2288 

ib 2282 

of  trustee,  duties  of,  before  accepting  his 2260 
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DISCHARGS—    (OonHnued.)  Section. 

of  trustee,  who  succeeds  after 2287 

ib 2288 

ib 2289 

of  principal  does  not  discharge  guarantor,  when 2825 

DISHONOR- 

of  negotiable  inBtrument,  defined 3141 

of  bill  of  exchange  by  refusal  to  accept 3185 

of  bill  of  exchange  does  not  take  place  till  presented  to  drawee  in 

case  of  need 3188 

of  bill  of  exchange  by  refusal  of  unqualified  acceptance 3194 

of  bill  of  exchange,  when  presumed 3133 

of  bill  of  exchange,  acceptance  for  honor  may  be  made  after 3207 

in  case  of,  agent  to  charge  parties 2021 

rights  of  indorsee  of  check,  without  notice  of 3255 

notice  of,  to  be  given  to  indorser 3116 

notice  of,  by  whom  to  be  given 3142 

notice  of,  form  of. 8143 

notice  of,  how  to  be  served 3144 

notice  of,  how  served  after  death  of  indorser 3145 

notice  of,  at  what  time  to  be  given 3147 

notice  of,  when  to  be  mailed 3148 

notice  of,  by  agent,  need  only  be  given  to  principal 3149 

notice  of,  by  party  charged  with  notice,  time  allowed  for 3150 

notice  of,  inures  to  benefit  of  other  parties 3151 

notice  of,  when  excused 3155 

ib 3156 

ib 3157 

ib 3220 

notice  of,  delay  in,  when  excused 3158 

notice  of,  may  be  waived 3159 

notice  of,  how  waived 3160 

notice  of,  accepter  for  honor  entitled  to 3206 

notice  of,  acceptance  for  honor  does  not  excuse 3207 

See  Accept ancb;  Bill  or  Exchange;  Negotiable  In- 
btbumekt;  Presentment. 

DISSOLUTION- 

Of  Marriage— 

howefiTected 90 

See  Divorce. 

Or  Corporations— See  Corporations. 

Of  Partnership— 

parties  may  agree  not  to  carry  on  business  after 1675 

partners  to  act  in  best  faith  on 2411 

general,  total 2450 

general,  partial 2451 

general  partner  entitled  to  judgment  of,  when 2452 
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DISSOLUTION   (Of  Partnership)-    (Continued,)  Section. 

liability  of  partners  continues  after,  when 2453 

powers  of  partners  after 2458 

special 2509 

by  renunciation 2417 

See  Fartnkrship.  , 

DISTKESS— 

taking  unfair  advantage  of,  is  undue  influence 1675 

DISTRIBUTION— 

of  common  property  on  divorce 147 

order  for,  subject  to  revision  on  appeal 149 

of  capital  stock,  on  dissolution  of  corporation 815 

of  property  of  intestates 1384 

ib 1386 

of  property  of  intestate,  effect  of  advancements  on 1890 

ib 1891 

ib 1394 

See  Apportionment. 

DISTRICT  COURT— 

action  may  be  brought  in,  to  affirm  unsolemnized  marriage 78 

Judge  of,  may  hear  and  determine  complaints  of  corporation  elec- 
tions    815 

action  in,  to  recover  possession  of  property 798 

when  to  execute  power 987 

duty  of,  where  alien  heir  neglects  to  claim  property 1405 

trustee  may  be  discharged  by 2282 

ib 2283 

when  becomes  trustee 2289 

when  may  appoint  trustee 2287 

See  Court. 

DIVIDENDS— See  Corporations. 

DIVISIONS- 

of  the  Code 1 

DIVORCE— 

dissolves  marriage 90 

defined 91 

for  what  causes  granted 92 

adultery  as  aground  for '93 

extreme  cruelty  as  a  ground  for 94 

willful  desertion  as  a  ground  for 95 

constructive  desertion  as  aground  for 96 

willful  neglect  as  a  ground  for 105 

habitual  intemperance  as  a  ground  for 106 

84 — vol.  ii. 
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DIVORCE—    (Cfontinued.)  Section. 

certain  causes  for,  must  exist  how  long 107 

when  to  be  denied 112 

ib 124 

connivance  as  aground  for  denying 112 

collusion  as  a  ground  for  denying 114 

condonation  as  a  ground  for  denying 115 

recrimination  as  a  ground  for  depying 122 

lapse  of  time  as  a  ground  for  denying 125 

limitations  in  action  for ~  127 

requisites  as  regards  residence -  128 

presumption  of  domicil  in  actions  for 129 

not  to  be  granted  by  default -  130 

when  denied  certain  affirmative  relief  may  be  allowed 136 

expense  of  action  and  alimony 137 

disj)osition  of  children 138 

support  of  wife  and  child 139 

security  for  maintenance  and  alimony -  140 

what  property  resorted  to  in  providing  alimony  and  relief. 141 

when  relief  not  to  be  granted  to  wife 142 

legitimacy  of  issue 144 

ib 145 

disposition  of  common  property  on 146 

disposition  of  common  property  on,  rendered  on  adultery ~  147 

See  Condonation;  Collusion;   Recrimination;  Kab- 

BIAGK. 

DOMINANT  TENEMENT— 

defined 803 

in  case  of  partition  of,  burdens,  how  apportioned 807 

rights  of  owner  of  future ? 808 

actions  by  owner  and  occupant  of. 809 

See  Easements;  Sebyitudss. 

DOUBLE  INSURANCE— 

defined 2641 

contribution  of  insurers  in  case  of. 2642 

See  Insubange. 

DOUBTFUL  WORDS— 

interpretation  of,  in  will ~ 1323 

interpretation  of,  in  contract 7. 1654 

See  Intebpbetation. 

DOMESTIC  ANIMALS— 

corporations  for  insuring  lives  oft^may  be  formed 386 

corporations  for  improving  breed  of,  may  be  formed 386 

are  property 65^ 

DOWER— 

estate  in,  not  allowed ITS 
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DRAWEE—  Section. 

of  bill  of  exchange,  defined 3171 

bill  payable  by,  where 8176 

bill  may  be  presented  for  acceptance  to,  when 3185 

presentment  to,  how  made 3186 

bound  by  refusal  of  joint  drawee 3187 

acceptance  by .' 319S 

presentment  to,  when  excused 3219 

in  case  of  need 8172 

presentment  to,  when  necessary 3188 

See  Accept akck;  Bill  of  Exchange. 

DRAWER— 

of  bill  of  exchange,  defined 3171 

must  execute  it  in  three  parts,  if  desired 3174 

rights  and  obligations  of. 8177 

when  exonerated  by  delay  in  presentment 3213 

capacity  of,  admitted  by  acceptance 3199 

signature  of,  admitted  by  acceptance,  when 3199 

acting  fraudulently,  not  entitled  to  notice 3220 

bill  drawn  on  and  accepted  by,  is  promissory  note 3246 

of  check,  when  exonerated  by  delay  in  presentment 3255 

See  Bill  of  Excuangk. 

,DUEL— 

damages  for  injuries  inflicted  in 3347 

ib 8348 

DUPLICATE— 

revocation  of  either  copy  of,  of  will  revokes  the  other 1295 

alteration,  etc.,  of  one  copy  of,  of  contract  does  not  afiTect  the  other.  1701 
See  Copt. 

DURESS— 

will  or  revocation  thereof  procured  through,  may  be  denied  probate.  1272 

defined 1569 

contract  procured  by,  voidable 1567 

ib 1689 

See  Menace;  Undue  Influence;  Threat. 

EARNINGS— 

of  wife  not  liable  for  debts  of  husband 168 

of  wife,  living  separate,  her  separate  property 169 

of  minor  children  her  separate  property,  when  living  separate 169 

of  legitimate  unmarried  minor,  father  entitled  to 197 

of  ill(>gitimate  unmarried  minor,  mother  entitled  to 200 

See  Wages. 

EASEMENTS— 

what  are 801 


• 
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EASEMENTS—    (Continued.)  Section. 

land  to  which  are  attached,  how  tenned 803 

what  pass  by  tranfer  of  real  property 1104 

See  Servitude. 

ELECTION— 

day  of  general,  a  holiday 7 

See  CORPORATIOKS. 

EMBLEMENTS— 

tenant  for  years  or  at  will  entitled  to 819 

EMINENT  DOMAIN— 

right  of. 1001 

EMPLOYE— 

defined 1965 

entitled  to  indemnification,  when « 1969 

ib 1971 

when  not  entitled  to  indemnification 1970 

gratuitous  obligations  of. ~  -^975 

ib 1976 

with  power  of  attorney,  must  act 1977 

for  reward,  obligations  of. 1978 

for  his  own  benefit,  obligations  of 1979 

cannot  be  bound  for  more  than  two  years I980t 

must  obey  employer 1981 

must  serve  according  to  usage 1982 

must  use  reasonable  skill 1983 

must  use  whatever  skill  he  has 1984 

everything  acquired    by,  by  virtue  of  employment,  belongs  to 

employer 1986 

must  give  account : 1986 

not  bound  to  deliver  without  demand 1987 

must  give  preference  to  em]ployer*s  business .*. 1988 

must  give  preference  to  several  employers  in  order 1988 

how  far  liable  for  substitute 1989 

surviving,  when  to  act 1991 

discharged  by  notice  of  death  or  incapacity  of  employer 1996 

when  to  continue  service  after  employer's  death,  etc 1998 

entitled  to  compensation  from  employer's  successor 1998 

may  be  discharged  for  fault 2000 

compensation  of,  when  dismissed  for  fault 2002 

compensation  of,  when  quits  for  cause »....  2003 

may  quit  service,  when 2001 

See  Agent;  Factor;  Servant. 

EMPLOYER— 

defined 1965 

when  must  indemnify  employ^ 1969 
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EMPLOYER-    (Continued.)  Section. 

when  must  indemnify  employ^ 1971 

when  must  not  indemnify  employ^ 1970 

cannot  enforce  contract  of  service  beyond  two  years 1960 

employ^  must  obey I..... 1961 

entitled  to  all  acquired  by  employ^  in  course  of  service 1985 

entitled  to  an  account  from  employ^ 1986 

preference  to  be  jifiven  to  business  of. 1988 

preference  to  be  given  to  business  of  several,  in  order 1988 

employ^  liable  to,  for  substitute,  how  far 1989 

employ^  liable  to,  for  damage  on  account  of  negligence 1990 

employment  terminated  by  death  or  incapacity  of. 1996 

ib 2001 

may  be  terminated  by,  when 2000 

employ^  quitting  for  cause,  entitled  to  what  compensation 2003 

See  Master;  Principal. 

EMPLOYMENT— 

defined '. 1966 

termination  of,  by  death  or  incapacity 1996 

when  services  must  be  continued  after  certain  notice 1998 

termination  of. 1997 

termination  of,  at  will 1909 

termination  of,  by  employer,  for  fault 2000 

.termination  of,  by  employ^,  for  fault 2001 

right  of  employ^  to  compensation  after  termination...: 2003 

terminated  for  cause,  employ^  not  entitled  to  compensation 2002 

confidential  obligations  of,  where  regulated 1992 

service  without 2078 

ib 2079 

See  Aoekcy;  Service. 

ENEMY,  PUBLIC— 

performance  excused  when  prevented  by 1511 

innkeeper  not  liable  for  damages  caused  by 1859 

carrier  not  liable  for  damages  caused  by 2194 

cannot  be  insured 2540 

ENTICEMENT- See  Abductiok. 

EQUAL  RIGHTS— 

the  law  does  not  interfere  with  possessors  of 8524 

ESCHEAT— 

when  State  takes  property  by 1406 

ib : 1407 

ESCROW- 

delivery  in 1057 
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ESTATES—  Section. 

in  dower  and  courtesy  abolished /. 173 

interests  in  real  property  are 701 

qualities  of  expectant 699 

ib '. 700 

in  real  property 761 

fee  simple • c 762 

fees-tail  abolished 763 

freeholds 765 

for  years 765 

at  will 765 

for  life,  of  third  person 766 

future 767 

in  reversion 768 

in  remainder , , 769 

successive,  for  life,  limitation  on 774 

successive,  for  life,  remainders  on 775 

creation  of  remainders,  future  and  contingent  estates 778 

termination  of. 789 

right  to  actual  possession,  creates  legal 848 

disposition  of,  to  whom  must  be  made 850 

of  owner  for  life,  when  changed  to  fee 918 

married  woman  may  create  what 914 

of  intestates,  how  distributed 1386 

See  Interests:  Keal  Property. 

EVIDENCE- 

of  witness,  privileged 47 

of  condemnation 118 

ib 119 

record  of  inventory  of  wife's  property  as 166 

certified  copy  of  articles  of  incorporation  as 297 

of  witness  proving  handwriting  to  an  instrument,  must  prove  what  1199, 
certificate  of  shipmaster  as  to  exertions  of  seamen  to  save  vessel 

presumptive 2059 

certificate  of  change  of  names  in  partnership  presumptive,  of  facts 

therein 2471 

of  loss  to  be  given  to  insurer 2634 

See  Proof. 

EXCESS— 

disposition  in,  of  power 911 

conveyance  in,  by  owner  of  life  estate 1108 

of  advancement  by  testator  during  lifetime,  efifect  of. 1396 

execution  by  agei>t  in,  of  authority,  when  binds  principal 2333 

EXCHANGE- 

when  title  to  personal  property  passes  by 1140 

when  title  to  personal  property  passes  under  executory  agnsement 

of. 1141 
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EXCHANGE—    (Ckmtinued.)  Section. 

defined • 1804 

form  of  contract  for 1805 

rights  and  obligations  of  parties  to 2806 

of  money,  implied  warranty  thereon 1807 

deposit  for 1818 

deposit  for,  relation  of  parties  in 1878 

EXECUTED— 

contract,  voluntary  transfer  is 1040 

consideration  may  be,  or  executory 1609 

contract,  defined 2661 

See  CONTKACT. 

EXECUTION— 

of  written  instrument  to  be  made  in  ink 14 

sale  of  franchise  of  corporations  under 888 

where  proceedings  under,  against  corporations  may  be  had 383 

chattel  interest  not  liable  to  sale  under 765 

exemption  of  homestead  from 1240 

debts  for  which  homestead  liable  for  sale  on » 1241 

of  instruments  affecting  homesteads 1242 

of  homestead  declaration 1266 

of*  will  (see  Will). 

of  power  (see  Power). 

of  instruments  (see  Instbuments). 

of  codicil,  efifect  of,  on  previous  will 1287 

of  accord,  necessary  to  its  validity 1522 

of  contract  in  writing,  effect  of. 1625 

of  authority,  when  principal  bound  by  incomplete 2331 

of  authority,  when  principal  bound  by  in  excess 2333 

EXECUTOR— 

when  may  bind  out  child  to  apprenticeship 267 

who  entitled  to  letters  as,  though  not  named 1371 

cannot  lave  power  to  appoint  executor 1372 

not  to  act  till  qualified .*. 1373 

See  Personal  Bepbsbentatiysb. 

EXECUTORY— 

contract,  grant  on  condition  precedent  on «.  1110 

agreement  transfers  title  to  buyer,  when 1141 

consideration  may  be 1609 

consideration  need  not  be  stated 1610 

consideration,  how  ascertained 1611 

contract  of  marriage  must  be  in  writing 1624 

contract,  defined 1661 

contract,  agreement  for  sale  of  real  property  on 1731 

contract,  covenants,  when  required  by  such : 1733 

instrument  in  writing,  implied  warranty  on  sale  of. 1774 

See  Aobxsment;  Contkact. 
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EXEMPLARY  DAMAGES—  Section. 

minors  and  persons  of  unsound  mind  not  liable  in  ..*. 41 

when  allowed 3294 

See  Damages. 

EXEMPTION— 

of  homesteads  from  execution 1237 

ib 1241 

of  property  from  operation  of  mortgage 2965 

EXONERATION— 

of  innkeeper  from  liability  to  guest 1860 

of  owner  from  claim  of  finder 1871 

of  finder  from  liability  to  owner..... 1865 

of  lender  from  liability  to  borrower 1892 

of  shipmaster,  on  abandonment  of  ship 2041 

of  carrier,  on  delivery  of  goods  to  holder  of  bill  of  lading 2131 

of  partner,  on  renunciation  of  future  profits 2417 

of  guarantors 2819 

of  surety 284D 

ib * 2845 

of  gratuitous  pledge  holder 2996 

EXPECTATION— 

failure  of,  represented  does  not  avoid  insurance. 2677 

EX  POST  FACTO— See  Retroactivb. 

EXPRESS  CONTRACT— 

defined 1620 

See  Contract. 

EXTENSION— 

of  time  of  delinquent  sale  of  stock. 345 

of  corporate  existence  of  corporations 401 

ib 402 

of  time  of  performance  of  contract.. .1 1696 

• 

EXTINCTION— 

Of  Obligations— 

by  performance : ••«  1473 

by  offer  of  performance 1485 

of  pecuniary  obligation 1500 

when  part  performance  operates  as 1524 

by  ^ord 1521 

,               by  satisfaction 1528 

by  novation 1530 

by  release 1542 

Of  Contracts— 

howefiTected 1682 

by  rescission 1688 
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EXTINCTION—    (Continued.)  Section. 

Of  Trust— 

effect  of. 2282 

Of  Nbgotiable  Instruments — 

how  effected 3164 

revival  after 3166 

Op  Liens — 

by  sale  or  conversion 2910 

lapse  of  time  does  not  operate  as 2911 

by  restoration 2913 

F 

FACT— 

concealment  of,  in  certain  cases,  makes  condonation  void 120 

mistake  of,  defined 1577 

mistake  of  foreign  law  is  mistake  of. 1579 

actual  fraud  a  question  of...* 1574 

fraudulent  intent  a  question  of 3442 

FACTOR— 

defined 2026 

duties  of. 2027 

may  sell  on  credit 2028 

ib 2368 

liability  of,  under  guaranty  commission 2029 

cannot  relievo  himself  from  liability 2030 

actual  authority  of 2368 

ostensible  authority  of 2369 

guaranty  of,  need  not  be  in  writing 2794 

lien  of. 3061 

See  Principal;  Agent. 

FALSE— 

representation  in  insurance,  when  deemed 2579 

representation  in  insurance,  effect  of 2580 

representation  in  marine  insurance,  effect  of. 2676 

representation  in  marine  insurance,  eventually,  of  expectation, 

effect  of 2677 

certificate  by  oflScer  of  corporation 316 

See  Fraud;  Fraudulent. 

FARE- 

of  passenger  may  be  demanded  at  any  time • 2187 

passenger  may  be  ejected  for  not  paying 487 

ib 2188 

when  passenger  may  be  required  to  pay  an  increase  of. 2189 

ejectment  of  passenger  forfeits  right  of  carrier  to 2190 

carrier's  lien  for 2191 

85 — vol.  ii. 
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FATHER—  ^  '  Section, 

of  legitimate  unmarried  minor  entitled  to  his  custody  and  services.  197 

consent  of,  when  necessary  to  apprentice  child 265 

FEE  SIMPLE— 

defined : 762 

wurdsof  inheritance  unnecessary  to  pass 1072 

title  when  presumed  to  pass .'. 1105 

. 

FEE  TAIL— 

abolished 7G3 

FELONY— 

conviction  of,  ground  for  divorce 92 

limitation  of  action  for  divorce  on  ground  of  conviction  of. 124 

FEMALES— 

a 

under  eighteen  considered  minors 25 

of  iiftecn  and  upwards  capable  of  marrying 56 

FENCE— 

9 

right  of  having,  maintained  by  coterminous  owners,  an  easement...  801 

tenant  for  life  to  keep,  in  repair 840  • 

coterminous  owners,  when  bound  to  maintain 841 

FERRY  CORPORATIONS— See  Corporations;  Bridge  Corpoeatioks. 

FICTITIOUS— 

name  in  partnership,  may  bo  used 2466 

ib 2467 

payee 3103 

FILING- 

of  inventory  of  wife's  separate  property  with  Recorder 165 

effect  of  such 166 

of  articles  of  incorporation 296 

of  articles,  prerequisite  to 293 

ib 296 

of  articles,  duty  of  Secretary  of  State  after 296 

affidavits  of  sale  of  delinquent  stock 348 

See  Recording. 

FINDER- 

uot  bound  to  take  charge  of  thing  found 1864 

taking  charge,  is  depositaiy  for  hire 1864 

must  give  notice  toowner 1865 

may  require  proof  of  ow^nership 1866 

entitled  to  compensation 1867 

may  exonerate  himself  by  storing  thing  found 1868 

may  sell  thing  found,  when ^. 1869 
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FINDER—    (Continued.)  Section/ 

such  sale,  how  made  by 1870 

owner  may  exonerate  himself  by  surrendering  thing  found 1871 

absolutely  entitled  to  thing  abandoned 1872 

FIRE— 

involuntary  deposit  in  case  of. 1815 

duty  of  depositary  in  such  case 1816 

FIRE  INSURANCE— See  Insurance, 

FISHING— 

right  of  may  be  held  as  an  easement 801 

right  of  may  be  held  as  a  servitude 802 

FIXTURES— 

are  real  property 668 

what  are 660 

ib 661 

ownership  of. 1013 

FORBEARANCE— 

of  money  is  called  interest 1915 

• 

FORCE— 

may  be  employed  in  protecting  person,  property,  and  relatives 50 

marriage  obtained  through,  voidable 68 

marriage  obtained  through,  may  be  annulled 82^ 

See  Duress;  Menace;  Undue  Influence. 

FORECLOSURE— 

of  right  of  redemption  of  mortgagor 2931 

ib .*. 2967 

of  mortgagor's  right  of  redemption,  by  pledge 8011 

FOREIGN  BILLS— See  Bills  of  Exchange. 

FOREIGN  CORPORATIONS— See  Corporations. 

FOREIGN  LAW— 

mistake  of,  is  mistake  of  fact. 1579 

FOREIGN  NAVIGATION— 

defined 962 

FOREIGN  SHIP— 

defined 963 

FORFEITURE— 

of  powers  of  corporation  for  non-user 468 

of  servitude  for  non-user 811. 

conveyance  by  owner  for  life  or  years  in  excess  of  his  title,  does  not 
work 1108 
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FORFEITURE—    (Continued.)  .  Section. 

interpretation  of  conditions  involving 1442 

of  wages  of  seamen 2063 

contract  for,  of  property  subject  to  lien,  void 2889 

FORGETFULNESS— See  Nzolioence. 

FORM— 

of  solemnizing  marriage,  no  particular 71 

of  notice  of  assessment « 335 

of  notice  of  delinquency 337 

of  notice  to  tenant  at  will  to  quit 789 

of  grant,  simple 1092 

of  certificate  of  acknowledgment 1189 

of  certificate  of  acknowledgment  by  corporation 1190 

of  certificate  of  acknowledgment  by  attorney  in  fact 1192 

of  certificate  of  acknowledgment  by  married  woman 1191 

of  grant  in  execution  of  agreement  for  sale  of  real  property 1732 

of  covenants,  in  execution  of  executory  contract 1734 

of  warranty  in  policy  of  insurance '. 3605 

of  real  mortgage -. 2948 

of  personal  mortgage 2956 

of  notice  of  dishonor 3143 

FORMALITIES— 

in  execution  of  power  may  be  disregarded 904 

FRANCHISE— 

considered  as  property 388 

duties  of  purchaser  of,  on  execution 389 

ib 390 

redemption  of. 392 

See  CORPORATIOKS. 

FRAUD— 

marriage  contracted  through,  voidable 58 

in  contracting  marriage,  ground  for  annulling 82 

desertion  induced  by 97 

ground  for  annulling  indentures  of  apprenticeship 276 

instruments  in  execution  of  power,  how  affected  by 916 

where  it  is  mutual,  instrument  void  against  purchaser  with  notice..  1228 

,                will  procured  through,  void 1272 

contract  obtained  through,  voidable ; 1567 

ib: 1689 

contract,  when  deemed  to  be  obtained  through 1568 

either  actual  or  constructive 1571 

actual,  defined 1572 

actual,  a  question  of  fact 1574 

constructive,  defined 1573 

contract  prevented  from  being  put  in  writing  by,  may  be  enforced, 

when 1623 
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FRAUD—    (Continued.)  Section. 

contract  for  exemption  from  liability  of  one's  own,  void 1608 

by-bidding  a 1797 

thing  gained  by,  held  in  tnist 2224 

agent  cannot  have  authority  to  commit 2306 

return  of  premium  in  insurance,  for 2619 

insurer,  when  liable  for  loss  through 2629 

exemplary  damagid  maybe  given  in  case  of. 8294 

intercbt  as  damages  may  be  given  in  case  of. 3288 

See   Menace;    Duress;    Deceit;    Undue    Influence: 
Fraudulent. 

FRAUDULENT- 

concealment  of  facts  makes  condonation  void 120 

transfer,  when  deemed,  as  against  creditors 864 

omission  to  communicate  certain  facts  avoids  insurance 2562 

ib 2569 

valuation  under  marine  insurance,  effect  of. 2786 

misrepresentation  by  debtor  as  to  value  of.  pledge,  effect  of. 2999 

instrument,  when  void  against  purchasers 1227 

instrument,  when  not  void  against  purchasers 1228 

instrument,  power  to  revoke,  when  deemed  executed 1229 

ib 1230 

instrument,  other  provisions  concerning 1231 

instrument,  when  void  against  creditors 8439 

instrument,  can  be  avSided  by  judgment  creditor  only 3441 

intent,  a  question  of  fact 3442 

FREE—  \ 

consent  to  marriage,  must  be 58 

consent  to  con titict,  must  be 1565 

consent  to  contract  not,  may  be  rescinded 1566 

consent,  apparent,  when  not 1567 

See  Consent. 

FREEHOLD— 

defined 765 

See  Estates;  Real  Property. 

FREIGHT— 

defined 2110 

whose  directions  govern  delivery  of. 2115 

carrier  must  not  stow  on  deck 2117 

where  to  be  delivered 2118 

ib .*. 2119 

notice  of  arrival  of,  when  necessary 2120 

may  be  stored  by  carrier,  when 2121 

ib , 2122 

bill  of  lading  for 2126 

carrier,  how  exonerated  from  liability  for 2131 


f 
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FREIGHT—    (Continued,)  Section. 

freightafi^e  for,  pKyabIc  when 2136 

freightage  for,  payable  by  whom 2137 

ib 2138. 

freightage  for,  apportionment  of. 2140 

ib 2141 

ib 2142 

when  carried  further  than  agreed a 2143 

carrier's  lien  on,  for  freightage 2144 

liability  of  inland  carriers  for  loss  of. 2194 

liability  of  marine  carriers  for  loss  of. 2197 

consignor  of  Yaliiable,  to  declare  its  nature 22C0 

delivery  of,  beyond  usual  route 2201 

proof  to%e  given  in  case  of  loss 2202 

freightage  not  chargeable  on  natural  increase  of. ,  2139 

hypothecation  of,  by  respondentia 3038 

damages  for  carrier's  refusing  to  carry 3315 

damages  for  carrier's  refusing  to  deliver 3316 

ib : 3317 

See  Caroo;  Fkkightagk;  Gkneral  Average;  Carrier; 
Respondentia;  Bill  of  Lading. 

FREIGHTAGE— 

« 

when  wages  of  seamen  depend  on 2054 

when  wages  of  seamen  do  not  depend  on 2058 

defined •. 2110 

when  payable 2136 

consignor,  when  liable  for 2137 

consignee,  when  liable  for 2138 

not  chargeable  on  increase  of  freiirht 2139 

apportionment  of,  by  contract 2140 

apportionment  of,  by  operation  cf  law 2141 

apportionment  according  to  distance 2142 

extra,  when  not  allowed 2143 

lien  for 2144 

how  valued  on  general  average 2153 

liable  for  certain  contracts  of  shipmaster 2376 

ib 2380 

master  of  ship  may  hypothecate 2377 

ship's  manager  cannot  give  up  lien  for 23S9 

ship's  manager  may  settle  for 2388 

in  marine  insurance,  signifies  what 2661 

who  has  insurable  interest  in 2662 

insurable  interest  in,  when  exists 2663 

how  affected  by  abandonment  of  ship 2730 

when  shipmaster  may  hypothecate  under  bottomry 3021 

shipmaster  has  lien  upon 3055 

seamen  has  lien  upon 3056 

See  Cargo;  Carrier. 
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FUNDS—  Section, 

order  of,  resort  to  different 2899 

FURTHER  ASSURANCE— 

executory  contract  of  sale  binds  seller  to  insert  covenant  of. 1733 

See  Covenants. 
FUTURE— 

representation  in  insurance  as  to,  when  a  promise 2574 

warranty  in  insurance  may  relate  to 2606 

warranty  in  insurance  as  to,  what  deemed 2608 

FUTURE  ESTATES— 

what 767 

rights  of  owners  of. .# 808 

■ 

vestinif  of,  not  prevented  by  power  of  appointment 781 

FUTURE  INTEREST— 

defined 690 

is  either  vested  or  contingent 693 

vested 694 

contingent ! 695 

two  or  more,  may  be  created  in  alternative 6r6 

not  void  because  improbable 697 

right  of  posthumous  children  in 698 

how  pass 699 

mere  possibility  is  not  transferable 700 

none,  except  those  ap^citied 703 

suspending  alienation,  void 716 

f           when  defeated 739 

ib 740 

when  not  defeated 741 

ib , 742 

in  personal  property,  how  protected 947 

contingent  on  death  without  issue,  etc.,  construction  of. 1071 

lien  may  be  created  on 2883 

See  Estates;  Real  Phoperty;  Remainders. 

G 

GAME— 

right  of  taking  may  be  held  as  an  easement 801 

right  of  taking  may  be  held  as  a  servitude 802 

GAS  CORPORATIONS— 

may  be  formed 286 

to  obtain  privilege  from  city  or  town 628 

gas  to  be  supplied  on  written  application 629 

damages  for  refusal 629 

when  may  refuse  to  supply  gas 630 

agent  of,  may  inspect  meters 631 

when  persons  neglect  to  pay,  gas  may  be  shut  off. 632 

See  Corporations. 
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GENDER—  Section, 

masculine  includoa  fen^inine  and  neuter a 14 

GENERAL  AVERAGE— 

defined 2148 

.    how  calculated 2152 

ib 2153 

cargo  on  deck,  when  entitled  to  benefit  of. 2154 

See  Freight;  Insubance;  Loss. 

GIFT— 

defined 1146 

how  made 1147 

what  not  revocable 1148 

in  view  of  death,  what 1149 

in  view  of  death,  when  presumed  to  be ~  ^150 

'                 in  view  of  death,  revocation  of. 1151 

in  view  of  death,  effect  of  will  upon 1152 

in  view  of  death,  when  treated  as  a  legacy 1153 

in  view  of  death,  may  be  satisfied 1367 

to  subscribing  witness  to  will,  when  void 1282 

subscribing  witness  may  take  as  much  by,  as  by  succession 1283 

certain  words  in  will,  when  words  of. 1.335 

deemed  an  ademption  of  legacy,  when 1351 

See  Devise;  Bequest;  Legacy. 

GOOD  FAITH—  , 

defined 15 

children  of  illegal  marriage  contracted  in ^  86 

offer  of  performance  must  be  mad6  in 1493 

trustee  bound  to  act  in  highest 2228 

partner  bound  to  act  in  highest 2411 

partner  not  bound  by  act  not  in,  except  to  persons  acting  in 2431 

principal  bound  by  ostensible  authority  only  to  persons  acting  in...  2334 

agent  not  bound  by  act  believed  in,  to  be  within  authority 2343 

agent  must  be  indemnilied  for  advance  made  in,  when 2344 

partner  relieved  from  liability  by  renouncing  in  future  profits 2417 

incumbrance  prima  facie  presumed  to  be  acquired  in 2944 

See  Purchaser;  Incumbrancer. 

GOOD  will- 
Is  property.. 655 

ib , 993 

defined 992 

seller  of,  may  agree  not  to  carry  on  same  business  in  county 1674 

implied  warranty  in  sale  of 1776 

partner  cannot  dispose  of. 2430 

GRACE— 

days  of,  not  allowed 8181 
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GRANT—  Section, 

reservation  of  powers  in 892 

power  to  dispose  of  property  by,  how  executed 902 

a  transfer  in  writing 1053 

when  takes  effect 1854 

date 1055 

delivery  of,  must  be  absolute 1056 

subject  to  a  condition,  and  in  possession  of  third  person 1057 

surrendering  or  canceling  does  not  operate  as  retransfer 1058 

as  a  gratuity,  when  takes  eltect 1060 

by  married  woman  void,  unless  acknowledged,  how 1093 

no  covenant  implied  in  any,  except 1113 

what  title  passes  by ^ 1063 

fee  simple  title  presumed  to  pass 1105 

words  of  inheritance  not  necessary  to  pass  a  foe 1072 

in  fee  simple  carries  with  it  subsequent  acquired  title 1106 

how  far  conclusive  against  grantor 1107 

how  fur  conclusive  on  purchaser 1107 

by  owner  for  life  or  years.....' 1108 

on  condition  subsequent 1109 

on  condition  precedent 1110 

of  title  to  highway 1112 

valid  without  attornment  of  tenant 1111 

what  covenants  included  in 1113 

Delivery — 

necessary '  1054 

presumption  of  time  of...; .^ 1055 

to  grantee  necessarily  absolute 1056 

in  escrow 1057 

constructive 1059 

when  not  necessary 1060 

Interpretation — 

how  made 1066 

of  limitations 1067. 

by  aid  of  recitals 1068 

against  grantor 1069 

of  irreconcilable  provisions 1070 

of  "heirs,"  "issue,"  etc 1071 

JFbrm — 

simple 1092 

in  execution  of  agreement  of  sale «....  1732 

by  married  woman 1098 

by  attorney  in  fact 1095 

ib 1094 

See  Transfer;  Covenants;  Recording;  Real  Instru- 
ments; Interpretation. 

8(5 — vol.  ii. 
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GRANTEE—  Section. 

of  rents  and  reversions,  rights  of 821 

delivery  of  fi^rant  to,  necessarily  absolute 1056 

interpretation  in  favor 1069 

payment  of  rent  to  grantor,  when  binding  on 1111 

See  Grant. 

GRANTOR- 

interests  remaining  in,  of  express  trusts 866 

of  trust,  may  devise  property  to  take  effect  on  termination  of  trust  864 

of  power,  defined 881 

may  reserve  power 892 

who  may  be,  of  power 889 

directions  of,  of  power,  how  far  binding 903 

ib 904 

ib 905 

ib 906 

reserving  absolute  power  of  revocation,  deemed  owner 923 

property  to  be  reconveyed  to,  on  failure  to  perform  conditions 1109 

interpretation  against 1069 

ib 1107 

payment  of  rent  to,  when  binding  on  grantee 1111 

See  Gbant;  Powek.  ^ 

GRATUITY— 

grant  as,  when  takes  effect 1060 

GREATER—  ^ 

contains  the  less 3536 

« 

GUARANTEE— 

must  give  notice  of  acceptance  of  offer  to  guaranty 2795 

when  guarantor  liable  to 2807 

certain  dealings  of,  with  principal,  exonerate  guarantor 2819 

guarantor  not  exonerated  by  voidable  promise  of 2820 

guarantor  not  exonerated  by  delay  of. 2823 

guarantor  with  indemnity,  not  exonerated  by  dealings  of,  with 

principal 2824 

guarantor  partially  exonerated  by  partial  payment  to 2822 

See  Creditor;  Guarantor;  Guaranty;  Surety. 

GUARANTOR— 

may  become  such  without  consent  of  principal 2788 

must  sign  guaranty 2793 

notice  to,  of  acceptance  of  guaranty,  when  necessary 2795 

of  performance  liable  without  notice 2807 

of  conditional  obligation,  liability  of 2808 

not  liable  for  more  than  principal 2809 

not  liable  on  unlawful  contract  of  principal 2810 

liable  notwithstanding  personal  disability  of  pnncipal 2810 
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GUARANTOR—    (Contt7iU€d,)  Section. 

may  revoke  continuing  guaranty,  when 2815 

exonerated  by  certain  acts  of  creditor 2819 

liability  of,  not  restored  t)y  rescission,  when 2821 

liability  reduced  in  same  degi-ee  as  that  of  principal 2822 

not  exonenitcd  by  delay 2823 

not  exonerated  by  dealings  with  debtor,  if  indemnified 2824 

not  exonerated  by  discharge  of  debtor  by  law 2825 

surety  has  all  rights  of. 2844 

surety  exonerated  in  like  manner  with 2840 

indorserhas  rights  of. 3121 

See  Guaranty;  Surety. 

GUARANTY— 

defined 2787 

knowledge  of  principal  not  necessary  to 2788 

consideration,  when  necessary  to 2792 

consideration  need  not  be  expressed  in 2792 

must  be  in  writing 2793 

when  promise  to  answer  for  another  not  deemed 2794 

when  ac'ceptance  necessary  to  validity  of. 2795 

interpretation  of  incomplete  contract 2799 

interpretation  of,  that  obligation  is  good  or  collectible #. 2800 

interpretation  of,  that  obligation  is  good,  not  discharged  hy  harm- 
less omission  to  sue 2801 

interpretation  of,  that  obligation  is  good,  when  broken  by  principal 

leaving  the  State 2802 

when  deemed  unconditional 2806 

may  be  enforced  without  demand  or  notice,  when 2807 

of  conditional  obligation,  effect  of. 2806 

continuing,  defined 2814 

continuing,  may  h%  revoked,  when 2815 

continuing,  letter  of  credit,  when  deemed 2864 

liability  of  factor  on  sale  under,  commission 2029 

party  to,  liability  of,  not  greater  than  principalis ~.  2809 

party  to,  where  principal's  contract  void 2810 

party  to,  not  restored  by  rescission  of  agreement  exonerating 2821 

party  to,  reduced  by  partial  satisfaction  of  principal  obligation 2822 

party  to,  exonerated  by  certain  dealings  with  principal 2819 

not  exonerated  by  void  promise,  etc 2820 

not  exonerated  by  mere  delay 2823 

not  exonerated  by  release  of  principal,  when 2824 

not  exonerated  by  legal  discharge  of  principal 2825 

See  Letter  of  Credit;  Surety. 

GUARDIAN— 

legal  proceedings  by  minor  to  be  conducted  through 42 

appointment  of,  by  Court,  supersedes  parent 204 

what 236 
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GUARDIAN—    (Ocmtiwted,)  Section. 

kinds  of 238 

general,  what 239 

special,  what ? 240 

appointment  of,  by  parent 241 

no  person  can  be,  of  estate,  without  appointment 242 

appointment  of,  by  Court 243 

ib 244 

jurisdiction  of  Court  over 245 

rules  for  appointment  of  general 246 

powers  of,  appointed  by  the  Court 247 

duties  of,  of  the  person '. 248 

duties  of,  of  the  estate 249 

relation  of  guardian  and  ward  confidential 251 

death  of  joint  guardian 252 

removal  of. 253 

appointed  by  parent,  how  superseded 254 

appointed  by  Court,  how  superseded 255 

release  of,  by  ward 256 

discharge  of 257 

of  insane  person '. 258 

may  consent  to  apprenticeship  of  ward,  when 265 

*      See  Wabd. 

GUEST- 

innkeepcr^s  liability  for  personal  property 1859 

ib < '. 1860 

H 

HABITUAL  DRUNKARDS— 

are  persons  of  unsound  mind 14 

HABITUAL  INTEMPERANCE— 

ground  for  divorce 92 

as  such,  must  continue  how  long 107 

HALE  BLOOD- 

kindred  of,  inherit  equally  with  whole  blood 1394 

HANDWRITING— 

execution  of  instrument,  may  be  proved  by,  when 1196 

HARM— 

right  of  protection  from 43 

HEAD  OP  A  FAMILY— 

husband,  is 156 

phrase  defined 1261 

See  Homestead. 
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HEIRS—  Section, 

of  minor,  when  and  how  may  disaffirm  a  contract  made  by  him....  86 

may  dispute  legitimacy  of  issue 195 

of  tenant  for  life,  when  take  as  purchaser 779 

construction  of  word 1071 

ib 1829 

HIGHWAY— 

transfer  of  land,  bounded  by 1112 

HIRE— 

depositary  for,  when  person  offering  thing  in  performance  is 1503 

depositary  for,  when  seller  of  personal  property  to  act  as 1748 

apportionment  of. 1985 

See  Hiring. 

HIRER— 

products  of  thing  hired  belong  to 1926 

must  use  ordinary  care '. 1928 

must  repair  certain  injuries '. 1929 

for  what,  may  use  thing  let 1930 

may  terminate  hiring,  when *. 1932 

must  pay  ratable  portion  of  hire,  when 1935 

Of  Real  Property — 

may  repair  at  expense  of  lessor,  when 1942 

continued  possession  of,  renews  lease 1945 

must  give  notice  of  proceedings  to  recover  land 1949 

when  must  pay  rent 1947 

of  part  of  a  room  entitled  to  whole 1950 

Of  Personal  Property — 

must  bear  ordinary  expense 1956 

may  repair  at  expense  of  letter 1957 

must  return  property,  when  and  where 1958 

HIRING— 

defined 1926 

hirer  entitled  to  product  of  thing  during....'. 1926 

covenant  for  quiet  possession  implied  in 1927 

obligations  of  parties  to 1928 

ib 1929 

ib 1980 

when  letter  may  terminate 1931 

when  hirer  may  terminate 1932 

when  terminates 1983 

when  terminates  by  incapacity  or  death  of  party 1934 

apportionment  of  hire  of. 1935 

Of  Real  Property — 

obligations  of  parties  to 1941 

ib 1942 

ib 1950 
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HIRING   (Of  Real  Property)—    (Continued.)  Section. 

term  of,  when  no  limit  fixed 1943 

of  lodgings  for  indefinite  term 1944 

when  presumed  to  be  renewed 1945 

notice,  when  necessary  to  terminate 1946 

rent  for,  when  payable 1947 

in  subdivisions  of  rooms,  forbidden ....'. 1950 

Of  Personal  Property — 

obligations  of  parties  to „ »  1955 

ib 1956 

ib ^ ; 1957 

ib :.,..  1958 

of  ships 1959 

.  See  Landlord;  Tenakt. 

HOLDER— 

of  power,  defined 881 

of  negotiable  instrument  may  make  indorsement  special,  how 3114 

presentment  must  be  made  by 3131 

must  surrender  same  on  payment,  when 3137 

must  give  receipt,  when 3137 

must  indemnify  payer,  when .• 3137 

must  give  proof  of  loss,  wium 3137 

notice  of  dis^honor  to  be  given  by 3142 

notice  of  dishonor,  when  to  bo  given  by 3148 

notice  of  dishonor,  how  given  by,  when  agent  only 3149 

certain  information  to,  excuses  presentment,  etc 3156 

payment  to,  when  sufficient 3164 

of  bill  of  exchange,  may  treat  it  as  dishonored,  when 3194 

of  bill  of  exchange,  may  receive  qualified  acceptance,  when 3195 

of  bill  of  exchange,  not  bound  to  receive  acceptance  for  honor 3204 

of  bill  of  exchange,  must  receive  payment  for  honor 3204 

of  bill  of  exchange,  must  give  notice  of  dislionor,  notwithstanding 

acceptance  for  honor 3206 

of  bill  of  exchange,  for  value,  entitled  to  certain  damages 3234 

See  Bill  of  Exchange;  Xeootiable  Instrument. 

HOLIDAYS— 

what  are 7 

ib 8 

time,  how  computed  in  reference  to  performance 10 

ib II 

HOMESTEAD— 

defined,  and  its  exemption 1237 

from  what  property  may  be  taken 1238 

husband  cannot  select  from  separate  property  of  wife 1239 

'when  exempt  from  execution 1240 

debts  from  which  it  is  not  exempted 1241 

conveyance  of  mortgages  on ,  etc. ,  how  executed,  acknowledged,  etc.  1242 
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HOMESTEAD—    (Continued,)  Section. 

how  abandoned 1243 

declaration  of  abandonment,  from  what  time  effectual 1244 

proceedings  when  claimed  to  exceed  amount  of  exemption 1245 

application  for  appointment  of  appraisers  to  state  what 1246 

petition  for  such  to  be  filed  with  County  Clerk 1247 

copy  of  such  pctRion  to  be  served  on  claimant 1248 

^        appointment  of  appraisers  to  appraise 1249 

oath  of  appraisers  of. 1250 

duty  of  appraisers  of. 1251 

report  of  appraisers  of. 1252 

^proceedings  on  report  of  appraisers 1253 

ib 1254 

ib 1255 

ib 1256 

ib 1257 

■ 

fees  of  appraisers 1258 

ib 1258 

when  title  to  perfected 1265 

execution  of  by  other  than,  head  of  family 1266 

proceeding  to  obtain  by  other  than  head  of  family 1266 

ib ; 1267 

ib 1268 

ib 1269 

who  may  acquire,  and  of  what  value 1260 

declaration,  what  to  contain 1263 

"head  of  the  family,"  defined 1261 

declaration  to  be  rdcorded 1263 

HOMESTEAD  CORPORATIONS— 

may  be  formed 286 

time  of  corporate  existence 557 

#              by-laws  to  specify  what 558 

by-laws  to  be  furnished  to  members  on  demand 558 

advertisement  and  sale  of  delinquent  and  forfeited  shares 559 

may  borrow  and  loan  funds,  and  for  what  time 560 

minors  and  married  women  may  hold  stock 561 

limitation  of  speculation  in  lands 562 

forfeiture  for  speculation  beyond  certain  extent 562 

when  its  corporate  existence  terminates 663 

payment  of  premiums t 564 

annual  report 565 

publication,  where  made..... 666 

See  Corporations. 

« 

HONOR— See  Bill  of  Exchange;  Negotiable  Instrument. 

HOTEL  CORPORATIONS— 

may  be  formed 286 
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HUSBAND—  Section. 

abduction  of,  forbidden 49 

to  select  place  of  residence 103 

wife  to  conform  to  such  selection,  or  she  commits  desertion 103 

if  unfit,  and  wife  refuses  to  conform,  he  commits  desertion 104 

willful  neglect  of,  to  provide  for  wife,  ground  for  divorce 105 

may  be  compelled  to  give  alimony 136 

ib 137 

may  be  required  to  give  security  for  alimony 140 

when  separate  property  of,  may  be  resorted  to  for  alimony 141 

when  wife  shall  support 176 

legitimacy  of  issue  when  divorce  granted  for  adultery  of. 144 

is  head  of  the  family 156 

ib 1261 

separate  property  of 163 

earnings  of  wife  not  liable  for  debts  of. 168 

property  of  wife  not  liable  for  debts  of 171 

not  liable  for  debts  of  wife  contracted  before  marriage 170 

power  of,  over  common  property 172 

not  allowed  an  estate  by  courtesy 173 

liable  for  supportof  wife 174 

*     when  not  liable  for  support  of  wife 175 

wife  may  transfer  her  separate  property  without  consent  of 162 

not  bound  to  maintain  wife's  children  by  former  marriage 209 

consent  of,  not  necessary'  to  wife's  execution  of  power 897 

consent  of,  not  necessary  to  wife's  disposition  of  property  by  will...  1273 

disposition  of  common  property  on  death  of. 1402 

contract  obtained  from  wife  by  duress  of,  voidable 1569 

contract  obtained  from  wife  by  menace,  voidable 1570 

cannot  select  homestead  from  separate  property  of  wife 1239 

See  Mabriaoe;  Wife. 

HUSBAND  AND  WIFE—  ^ 

mutual  obligations  of. 155 

interest  separate  in  certain  respects 157 

H                      may  make  contracts 158 

\                     how  far  may  impair  their  legal  obligations 159 

mutual  consent  of,  to  separation,  a  sufficient  consideration 160 

may  be  joint  tenants  or  tenants  in  common 161 

common  property  of. 164 

property  rights  of,  how  governed 177 

marriage  settlements  of,  how  executed 178 

living  separate,  neither  have  superior  right  to  custody  of  child 198 

must  join  in  conveyance  of  homestead.. » 1242 

inheritance  between 1400 

hold  homestead  property  in  joint  tenancy 1265 

See  Husband;  Wife;  Marriage. 

HYPOTHECATION—  ^ 

See  Mortgage;  Pledge;  Bottomry;  Besfondektia. 
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I. 

IDENTIFICATION—  Saction. 

contracting  parties  must  bo  capable 1558 

IDIOT— See  Persons  of  Unsound  Mind. 

IDLE  ACTS— 

law  neither  does  nor  requires S58S 

IGNORANCE— 

mistake  of  fact  through,  renders  contract  voidable 16C7 

ib 1577 

ILLEGITIMACY— 

who  only  may  raise  question  of 196 

how  proved 195 

ILLEGITIMATE  CHILD— 

mother  entitled  to  custody  of. 20O 

consent  of  mother  necessary  to  adoption  of. ,  224 

effect  of  adoption  pf. 2S0 

appointment  of  guifrdian  for 241 

"when  takes  by  succession « 1887 

mother  succeeds  to  property  of  intestate 1888 

IMPLIED  CONTRACT-^See  Contract. 

IMPOSSIBILITY— 

what .'. 1697 

of  performance,  when  an  excuse  for  non-performance  avoids  con- 
tract   1508 

of  ascertaining  object  of  contract  avoids  it,  when 1596 

of  ascertaining  consideration  avoids  it 1612 

ib 1618 

the  law  does  not  require 8581 

IMPOSSIBLE— 

defined ^ 169T 

condition  void » 1441 

IMPROBABILITY— 

of  contingency  does  not  render  future  interest  void 697 

INCAPACITY— 

of  persons  of  unsound  mind  to  contract -  89 

ib '  40 

to  consent  to  marriage  a  ground  for  decree  of  nullity 82 

physical  incapacity  ground  for  annulling  marriage 82 

of  party  terminates  hiring 1984 

of  party  terminates  agency 2856 

87 — ^vol.  ii. 


690-  INDEX. 

INCEST—  •  Section, 

defined  and  forbidden 59 

INCIDENT— 

passes  by  transfer  of  principal 1064 

.ib 1656 

ib 0 3540 

INCOME-  ; 

defined 748 

disposition  of,  by  what  rules  governed 722 

accumulation  of,  in  what  cases  allowed 724 

accumulation  of,  certain  directions  for,  void 723 

ib 725 

allowance  out  of. v* 726 

undisposed  of,  who  entitled  to 733 

INCORPOKATION— See  Corporations. 

INCREASE— 

of  property  belongs  to  owner 732 

of  property  lent,  belongs  to  lender "1885 

of  property  hired,  belongs  to  the  hirer ^. 1926 

freightage  not  to  be  charged  for  natural,  of  freight 2139 

of  property' pledged,  is  pledged  with  the  property 21J89 

• 

INCUMBRANCER— 

resulting  trust  not  to  prejudice 856 

power,  when  a  lien  against 894 

power  of  sale  to,  when  deemed  part  of  security 895 

grant,  how  far  conclusive  as  to 1107 

instruments,  when  void  against 1227 

instruments,  when  not  void  against 1228 

rights  of,  under  devisee,  when  not  impaired  by  his  conveyance 1364 

when  personal  mortgage  is  void  against  subsequent 2957 

•   obligation  respecting  real  property  not  enforced  against  subsequent  3395 

certain  transfers  void  against 3440 

lien  of  seller  or  buyer  not  valid  against  subsequent 3048 

/  grant  by  person  having  power  of  revocation  operabis  as  revocation 

in  favor  of,  when 1229 

See   Grant;   Lien;    Mortoaqe;    Notice;    Recording; 
Purchaser. 

INCUMBRANCES^ 

defined 1114 

imposed  on  devised  property 1302 

covenant  against  all  damages  for  breach  of..^ 3305 

INDEMNITY— 

to  depositary  by  depositor 1833 

when  employ^  entitled  to,  from  employer 1969 

ib 1971 
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INDEMNITY—    (Continued.)  Section. 

to  trustee 2273 

to  partner  for  certain  losses  and  expenses 2412 

measure  of,  under  marine  insurance 2736 

measure*  of,  under  fire  insurance 2756 

measure  of,  under  life  and  health  insurance 2766 

defined : 2772 

for  future  wrongful  act,  void s^  2773 

for  past  wrongful  act,  valid... : 2774 

extends  to  acts  of  agent,  as  well  as  principal 2775 

to  several  applies  to  each 2776 

^       creates  joint  liability  with  person  indemnified 2777 

interpretation  of. 2778 

when  person  giving  has  rights  of  surety 2779 

in  legal  proceedings,  called  bail 2780 

in  legal  proceedings,  by  what  rules  governed 2781 

insurance  a  contract  of 2551 

guarantor  indemnified  liable  to  extent  of. 28^ 

INDENTURES— 

of  apprenticeship,  what  to  contain 270 

ib 271 

ib 272 

deposit  of  such 273 

causes  for  annulling  such 276 

See  Apprenticeship. 

INDORSEE— 

indorsement  specifying,  called  special 3113 

rights  of *. 3129 

in  good  faith  for  consideration,  rights  of. 8123 

in  due  course,  defined 3124 

in  due  course,  rights  of 3125 

in  due  course,  may  enforce  negotiable  instrument  though  paid 3165 

of  check,  rights  of. >. S|J255 

See  Negotiable  Instrument. 

INDORSEMENT— 

on  marriage  certificate 73 

on  indentures  of  apprenticeship 266 

ib 375 

necessary  to  transfer  shares  of  stock 324 

of  Surveyor  General,  on  plat  of  selection  of  right  of  way 478 

non-negotiable  contract  in  writing  may  be  transferred  by *...  1449 

Of  Negotiable  Instrument — 

defined •..  3108 

how  to  be  made 3109 

may  be  made  on  separate  paper,  when 3110 

general,  defined 3112 

general,  how  made  special .'. 3114 
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INDORSEMENT   (Of  Nkootiable  Iksthument)—    (C(»iUnued.)         Section. 

Fpecial,  defined 3113 

special,  how  may'doj^troy  negotiability 3116 

implied  warranty  of. 3116 

before  delivery  to  payee,  effect  of, ; 3117 

without  recourse,  effect  of 3118 

:  ib A 3119 

gives  piivity  to  contract 3120 

paity  making,  has  rights  of  guarantor , 3121 

for  accommodation  has  lights  of  party  making 3122 

without  coni^ideration,  when  binding 3123 

in  duo  course,  defined 3124 

in  duo  course,  rights  conferred  by 3125 

in  due  course,  of  ini<trumcnt  in  blank 3126 

of  bill  of  lading,  effect  of. 2127 

See  13 ILL  OF  Lading;  Negotiable  Instrumkkt. 

INDORSER- 

defined 31C8 

implied  warranty  of. 3116 

before  delivery  to  paj'ee,  liable  to  him 3117 

has  rights  of  guarantor 3121 

has  lightfi  of  surety,  when 3122 

without  recourpe,  how  far  liable 3118 

without  coniiideration,  to  whom  liable 3123 

of  bill  of  exchange,  when  exonerated  by  delay  in  presentment 3189 

of  check,  when  exonerated  by  delay  in  presentment 3255 

notice  of  di&honor,  how  gcrvcd  ailer  death  of.....^ : ~  3145 

INFANT— See  Minor;  Child. 

INFLUENCE— See  Undue  Influence. 

INFORMATION— 

to  be  given  on  insurance 2I3C3 

to  be  given  on  marine  insurance 2669 

ib 2670 

what  need  not  be  given  on  insurance 2570 

waiver  of  righti$  to,  on  insurance 2567 

fraudulent  omisi>ion  to  compiunicate  certain,  on  insurance,  effect  of.  2569 

representing  in  insurance 2578 

See  Representation;  Concealment. 

INHERITANCE— 

t 

words  of,  not  necessary  to  pass  a  fee 10T2 

INJUNCTION— 

preventive  relief  granted  by 3420 

provisions  concerning 3421 

when  allowed.. 3423 

when  not  allowed 3428 

See  PEEYfiKTiYs  Relief. 
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INJURY—  Section. 

rip^ht  of  protpction  from 43 

right  to  use  force  to  dcjlend  person  and  property  from 50 

tenant  for  life  to  do  no,  to  real  propeity 818 

who  may  sue  for,  to  ronl  property 826 

threat  of,  to  person,  property,  or  character,  renders  contract  voida- 
ble   / 1569 

ib 1570 

contract  for  exemption  fiom  liability  for,  void 1668 

obligation  to  abstain  from 1708 

liability  for,  caused  by  neglect 1714 

ib 1«"8 

innkeeper,  when  not  liable  for,  to  guest's  property i860 

borrower,  when  to  repair 1889 

hirer,  when  to  repair* 1929 

to  ship,  liabilities  of  seamen  for ', 2063 

liabilities  of  niland  carrier  for 2194 

liabilities  of  marine  carrier  for 2197 

INLAND  BILL  OF  EXCHANGE.    See  Bill  of  Exchange. 

INLAND  CARRIER.    See  Carrikb. 

.INNKEEPER— 

liability  of,  as  depositary 1859 

how  exempted  from  liability 1860 

INSANE  PERSONS— See  Persons  of  Unsound  Mind. 

INSANITY— 

children  of  marriages  annulled  on  ground  of. 84 

See  Persons  of  Unsound  Mind. 

INSOLVENCr— 

defined : 3450 

of  special  partnership,  claims  of  special  partner  on,  suboidinate 2491 

of  special  partnership,  preferential  assignments  on,  forbidden 2496' 

what  is  equivalent  to,  of  piincipal  in  guaranty '. 2802 

of  consignee,  what  is 8077 

consignor  may  stop  goods  in  transit  on,  of  consignee 3080 

INSPECTION— 

buyer  has  right  of,  of  thing  sold  with  warranty 1785 

INSTRUMENTS— 

containing  condition  wrong  per  se,  void 709 

executing  power  to  be  in  writing. v***  899 

in  execution  of  power,  deemed  conveyances 910 

in  execution  of  power,  fraud,  how  affects 916 

flflecting  title  to  real  property,  ownership  of. 994 

unrecorded,  valid  as  between  parties  with  notice 1217 


• 
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INSTRUMENTS—    {Continued,)  Section. 

certain  non-negotiable  written,  transferable 1459 

by  married  woman,  void  unless  acknowledged,  how 1093 

by  attorney  in  fact,  void  unless  executed,  how 1094 

distinction  between  sealed  and  unsealed  abolished 1629 

in  writing  prima  facie  import  consideration 1614 

burden  of  proof  of,  showing  want  of  suflBcient  consideration  to 

support,  lies  where 1615 

evidencing  title  declared  by  judgment,  how  proved  for  record 1159 

what  shall  not  be  recorded 1161 

proved  by  other  than  subscribing  witness,  how  recorded 1162 

executed  under  power  of  attorney,  when  deemed  recorded 1103 

execution  of,  proof  of,  how  made * 1198 

ib 1185 

subsequent  recording  of  prior,  void  as  tc^subsequent 1203 

FraCtdulent— 

when  void  against  purchasers 1227 

when  not  void  against  purchasers 1228 

power  to  revoke,  when  deemed  executed 1229 

ib 1230 

other  provisions  concerning .*. 1231 

when  void  agniust  creditors 3439 

may  be  valid  in  favor  of  purchaser 3441 

can  be  avoided  by  judgment  creditor  only 3442 

Unrecorded — 

valid  as  between  parties  and  privies  thereto 1217 

INSULT— 

right  of  protection  from 43 

INSURABLE  INTEREST— 

in  general,  dcdned 2546 

may  consist  in  what 2547 

carrier  or  depositary  has 2548 

mere  contingency  or  exi^ectancy  is  not 2549 

measure  of. 2550 

essential  to  validity  of  insurance. 2551 

must  exist  at  what  time .' 2552 

eftect  of  transfer  of. 2553 

effect  of  transfer  after  loss. 2554 

effect  of  transfer  in  one  of  several  things 2555 

effect  of  transfer  between  joint  owners,  etc 2557 

effect  of  change  of,  by  death 2556 

in  life  or  health  insurance,  who  has 2763 

In  Marine  Insurance — 

of  owner  of  ship .^ 2659 

of  owner  of  ship  covered  by  bottomry  bond 2660 

of  owner  of  ship,  in  freightage 2662 
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INSURABLE  INTEREST  (In  Marine  Insthiance)—    (Omtinued.)    Section. 

of  owner  of  ship,  in  freightage  under  charter  party 2663 

of  owner  of  ship,  in  profits ; 2664 

of  owner,  under  charter  party 2665 

INSURANCE— 

defined 2527 

what  may  be  subject  to 2531 

•        usual  liindsof. 2533 

parties  to,  defined 2538 

parties  to,  who  may  be 2539 

ib 2540 

by  mortgagor  in  favor  of  mortgagee,  effect  of 2541 

void  if  insured  has  no  interest 2551 

when  interest  must  exist 2552 

change  of  interest  suspends 2553 

change  of  interest  after  loss  does  not  suspend 2554 

change  of  interest  in  thing  separately  insured  does  not  suspend,  as 

to  other  things 2566 

Change  of  interest  by  succession  does  not  avoid 2556 

change  of  interest  from  one  joint  owner,  etc.,  to  another,  does  not 

avoid 2557 

concealments  in,  defined 2561 

concealment,  ground  for  rescission 2562 

what  must  be  communicated  in 2563 

what  need  not  be  communicated  in 2564 

what  is  deemed  material  in 2565 

what  parties  to,  are  bound  to  know 2566 

right  to  information  in,  how  waived 2567 

what  information  not  necessary  to 2568 

fraudulent  concealment  of  fisicts  concerning  warranty,  avoids 2560 

parties  to,  not  bound  to  state  matters  of  opinion 2570 

representation  in,  oral  or  written 2671 

representation  in,  when  made 2572 

representation  in,  how  interpreted .*. 2578 

representation  in,  when  deemed  a  promise 2574 

representation  in,  how  affects  policy 2575 

refwesentation  in,  may  be  withdrawn,  when 2576 

representation  in,  refers  to  what  time 2577 

representation  in,  upon  belief. •. .*. 2578 

representation  in,  when  deemed  false 2579 

representation  in,  false,  ground  for  rescission 2580 

representation  in,  materiality  of,  how  determined 2581 

policy  of,  defined 2586 

policy'  of,  must  specify  what 2587 

policy  of,  whose  interest  covered  by 2588 

policy  of,  may  provide  for  avoidance 2611 

policy  of,  in  favor  of  agent,  etc.,  how  expressed ; 2589 

policy  of,  in  favor  of  partner,  etc.,  how  expressed 259 
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INSUBANCE—    (Continued,)  Section. 

policy  o£f  general  dc-cription  in,  to  whom  applicable 2591 

policy  of,  may  be  framed  for  benef  t  of  Fucce>sive  owners 2592 

policy  of,  not  transferred  by  tiansfer  of  thing  insured 2593 

policy  of,  open,  delined 2595 

policy  of,  valued,  dufined 2596 

policy  of,  running,  defined 2597 

policy  of,  effect  of  receipt  in 2598. 

policy  of,  agreement  not  to  transfer  claim  under,  void 2599 

policy  of,  wananty  in,  delined 2603 

policy  of,  form  of  warranty  iu 2604- 

express  warranty  must  be  in  policy i 2605 

express  warranty,  defined 2607 

warranty  may  relate  to  pa^t,  pret^cnt,  or  future -  2606 

warranty  as  to  future,  defined 2608 

warranty,  performance  of,  when  excused • 2609 

warranty,  breach  of,  material  ground  for  rescission 2610 

warranty,  breach  of  immaterial,  does  not  avoid /. 2611 

warranty,  ]i>i-each  of,  without  fraud,  effect  of. 2612 

premium  of,  when  earned.. t 2616 

premium,  return  of,  when  due 2617 

premium,  return  of,  when  not  due 2619 

premium  on,  when  none  allowed 1618 

premium  on,  in  case  of  over-int^urance 2620 

premium  on,  contribution  to 2621 

ib ; ^ 2622 

perils,  what  covered  by 2626 

perils,  loss  incurred  by  rescue  from,  covered  by 2627 

perils  excepted  from. 2«2S 

perils  caused  by  fraud,  when  not  covered  by 2629 

notice  of  loss  under,  must  be  given 2633 

notice  of  defects  or  delay  in,  how  waived 2635 

proof  of  loss  under,  what  must  be  given 2634 

proof  of  defects  or  delay  in  notice  of  loss,  how  waived 2C36 

proof  01  loss  by  certificate,  when  excused 2637 

double,  defined 2041 

double,  contribution  under 2642 

reinsurance,  defined a 2646 

reinsurance,  what  must  be  communicated  on 2047 

reinsurance  presumed  to  be  against  liability 2648 

reinsurance,  original  insurer  has  no  interest  in *  2649 

special  partnership  not  allowed  to  carry  on  business  of. 2477 

of  lottery,  ibrbidden a 2532 

Mabine— 

defined • 2655 

insurable  interest  under. 2659 

insurable  interest,  owner  of  ship  has 2660 

inaura|>lo  freightage,  when 2661 

expected  freightage,  when  insurable 2662 
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INSUBANCE.(Mauine)—    (Ocmtinued,)  Section.   * 

insurable  interest  under  charter  party,  when  begins 2663 

in8inab!e*interest  in  profits..; 2664 

insurable  interest  of  charterer  of  ship 2666 

what  must  be  communicated  in..... ' 2669 

what  ih formation  is  mateiial  in 2676 

when  persons  insured  by,  presumed  to  have  infoimation 2671 

effect  of  certain  concealments  upon 2672 

representation  willfully  false,  avoids 2676 

eventually  fali^e,  does  not  avoid  .^ •. 2677 

warranty  of  seaworthiness  implied 2681 

warranty  of  seaworthiness,  when  complied  with 2683 

meaning  of  "seaworthy,"  in  reppect  to  insurance 2682 

ib 2684 

warranty  of  seaworthiness,  effect  of '. 2684 

different  degrees  of  seaworthinets,  as  contemplated  by  policy  of.....  '2685 

ib 2686 

warranty  of  neutral it3%  effect  of. 2688 

voyage  covered  by,  hoV  determined , .2692 

ib 2693 

Voyage,  deviation  from,  defined 2694 

voyage,  deviation  from,  when  proper 2696 

voyage,  deviation  from,  when  improper 2696 

voyage,  deviation  from,  effect  of .'. 2697 

loss  under,  total  or  partial.... .• 2701 

ib 2702 

actual  or  constructive  loss  under 2703 

actual  total  loss  under 2704 

constructive  total  loss  under 2705 

actual  loss,  when  presumed 2706 

on  cargo,  etc.,  when  voyage  is  broken  up 2707 

abandonment  unnecessary  upon  actual  total  loss 2709 

,  loss  of  profits,  when  presumed 2740 

covers  expenses  of  rej^hipmeut  in  ceitain  cases 2708 

of  profits,  when  recoveiable , 2738  • 

ib .'. :. 2710 

free  of  average,  effect  of. 2711 

against  total  loss  only,  effect  of..f 2712. 

abandonment  under 2716 

valuation  in  policy  of,  when  conclusive 2726 

valuation  in  policy  of,  when  applicable  to  partial  loss 2737 

valuation  in  policy  of,  apportioned .'! 2789 

valuation  in  policy  of,  of  profits ., 2740 

measure  of  indemnity  under  open  policy  of. 2741 

measure  of  indemnity  in  case  of  damage 2742 

measure  of  indemnity  where  expenses  are  incurred 2743 

88— vol.  ii. 


698  INDEX. 

INSURANCE   (Marine)—    (Continued.)  Section. 

measure  of  indemnity  for  general  average 2744 

measure  of  indemnity  where  insured  entitled  to  contribution 2745 

measure  of  indemnity  in  case  of  partial  loss  of  ship,  etc 2746 

Fire— 

*                 effect  of  concealment  or  false  representation  upon 2752 

effect  of  alteration  in  thing  upon 2753 

ib 2754 

how  affected  by  acts  of  insured 2755 

^          measure  of  indemnity  under 2756 

Life  and  Health — 

when  may  be  payable 2762 

who  maybe  insured  by 2763 

may  be  transferred,  etc.,  to  person  having  no  interest 2764 

notice  of  transfer  of,  not  necessary 2765 

measure  of  indemnity  under 2766 

does  not  pass  to  assignee  for  benefit  of  creditors ./ 3470 

ship^s  manager  cannot  bind  owners  to 2389 

INSURANCE  CORPOliATIONS— 

may  be  formed 286 

subscription  to  capital  stock 414 

purchase  and  conveyance  of  real  estate 415 

policies,  how  issued  and  by  whom  signed 416 

dividends,  of  what,  and  when  declared 417 

Directors  liable  for  loss  on,  in  certain  cases 418 

capital  stock 419 

payment  of  subscription 424 

certificate  of,  of  paid  up  capital  stock  to  be  filed 425 

property  which  may  be  insured » 426 

funds  may  be  invested,  how 427 

rate  of  risk 428 

amounts  to  be  reserved  before  making  dividends 429 

ib ^0 

Mutual  Li/Cy  Health,  and  Accident — 

capital  stock 437 

guarantee  fund 437 

of  what  guarantee  fund  shall  consist 438 

what  it  constitutes 439 

deficiency  in  capital  stock 439 

declaration  of  fixed  capital  to  be  filed 440 

guarantee  notes  and  interest,  how  disposed  of. 441 

insured  to  be  entitled  to  vote 442 

may  invest  in  what  securities....'. 443 

number  of  Directors  may  be  altered,  how 444 

limitation  to  the  holding  of  stock 445 

premiums,  how  payable 446 

to  furnish  Insurance  Commissioner  certain  facts 447 

no  stamp  required  on  contract  of  accident  insurance 448 
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INSURED—  Section. 

Person — 

defined , 2538 

who  maybe .*. 2540 

must  have  insurable  interest , 2551 

efiect  of  change  of  interest  upon  rights  of 2553 

ib 2554 

ib 2555 

ib 2556 

ib....; :..  2557 

what  must  be  communicated  by 2563 

ib , 2669 

not  answerable  for  truth  of  information,  when 2570 

effect  of  naming,  in  policy 2588 

effect  of  vague  description  of,  in  policy 2591 

agreement  not  to  transfer  claim  of,  after  loss,  void 2599 

statement  in  policy  concerning,  is  warranty 2608 

entitled  to  return  of  premium,  when 2617 

ib 2619 

ib 2620 

when  not 2618 

willful  act  of,  not  covered  by  insurance 2629 

must  give  notice  of  loss i...  2638 

what  proof  must  be  given  by. 2634 

may  require  payment  from  any  insurer  when  doubly  insured 2642 

has  no  interest  in  reinsurance 2649 

In  Maiine  Itisurance — 

presumed  to  know  of  loss,  when 2671 

effect  of  false  representation  by 2676 

entitled  to  payment  without  abandonment,  when 2709 

may  abandon,  when 2717 

agents  of,  are  agents  of  insurer,  after  abandonment 2726 

not  obliged  to  abandon '. 2732 

may  recover  proportion  of  profits,  when 2738 

may  recover  whole  loss  from  insurer,  subrogating  him  to  right  of 

contribution 2745 

In  Fire  liisurance — 

what  acts  of,  do  not  avoid  policy 2755 

Thikq— 

lottery  or  lottery  prize  cannot  be 2532* 

against,  what  may  be 2531 

effect  of  change  of  interest  in 2553 

ib » 2554 

ib y 2555 

ib ^ 2556 

ib 2557 

ib 2568 

transfer  of,  does  not  transfer  policy 2593 

statement  in  policy  concerning,  is  warranty 2608 
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INSURED    (TniNo)—    (Continuerl.)  Section 

expo-ure  of,  toTperil,  entitles  insurer  to  premium 2618 

liability  of  insurer  for  loss  incurred  in  rcfcue  of. 2708 

total  loss  of,  deCned 2704 

may  be  abandoned,  when 2717 

btjton^s  to  insurer  after  abandonment 2724 

biilongs  to  insurer  after  payment  for  total  loss 2725 

valuation  of. 2736 

in  fire  insurance,  effect  of  alteration  in 2753 

ib ; 2754 

ib 2755 

interest  in,  when  must  exibt 2552 

INSURER- 

d.ifined 2538 

who  maybe ■. 2539 

eff.jct  of  assent  of,  to  transfer  of  insurance  to  moitpjagee 2542 

what  must  be  communicated  by 2563 

ib , 2564 

ib 2647 

ib 2669 

may  rescind  for  fraudulent  concealment 2562 

breach  of  warranty  exonerates,  when 2612 

entitled  to  premium,  when 2616 

mu.<t  return  premium,  when 2617 

must  contiibute  to  return  of  premium,  when 2621 

liable  for  what  losses 2626 

ib 2627 

ib 2628 

ib • 2629 

notice  of  loss  must  be  given  to 2633 

notice  of  loss,  what  delects  in,  waived  by 2635 

djla}',  when  waived  by 2636 

must  contiibute  on  double  injiurance 2642 

reinsurance  by ♦ 2646 

In  Makixk  Insurance — 

exoneiated  b3'  certain  concealments 2672 

may  rescind  for  false  representation .- 2676 

not  liable  for  loss  after  deviation a 2696 

liability  of,  when  voyage  broken  up 2707 

ib 2708 

liability  of,  for  profits 2710 

liability  of,  for  partial  loss 2711 

ib 2737 

ib 2746 

abandonment  to .#. 2716 

paying  as  for  total  loss,  entitled  to  all  that  remains 2725 

agents  of  insured  act  for,  after  abandonment 2726 

mere  silence  of,  is  uot  acceptance  of  abandonment 2727 
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INSURER   (In  Marine  Insuhanck)—    {Continued,)  Section. 

of  bhip,  what  belongs  to,  after  abandonment 2703 

how  liable,  on  refusal  to  accept  abandonment '  2731 

liability  on  loss  of  profits 2740 

liability  on  damage  of  thing  insured 2742 

liability  for  repairs 2743 

liability  for  contribution  by  insured 2744 

liability  where  insured  has  claim  for  contiibution 2745 

liability  for  partial  loss  of  ship,  etc 2746 

may  rescind  for  fraud  in  valuation 2736 

In  Firk  Iksukance — 

may  rescind  ibr  alteration,  when 2753 

In  Life  Insurancu — 

•                                                          •  • 

notice  of  transfer,  etc.,  to,  unnecessary 2765 

INTEMPERANCE— 

habitual,  ground  for  divorce \ 02 

as  a  ground  for  divorce  must  exist,  how  long 107 

INTENTION— 

to  desert,  not  always  co-existent  with  separation 100 

of  author  of  power,  to  be  followed  in  its  execution 906 

of  grantor,  how  ascertained  in  ambiguous  grant 1069 

of  testator  to  govern  interpretation  of  will 1317 

ib 1370 

of  testator,  how  ascertained 1318 

overrules  grammatical  construction 1324 

overrules  technical  meaning..... 1327 

substantial  compliance  with,  sufficient 1348 

to  make  ademption,  must  bo  mada  in  writing 1351 

to  extinguish  old  obligation  necessary  in  novation 1531 

such  presumed,  when 1533 

to  deceive,  an  essential  element  of  fraud 1572 

of  parties  to  govern  interpretation  of  contract .• 1636 

of  parties,  huw  ascertained 1637 

of  paities,  when  ascertained  by  the  language ^ 1628 

of  paities,  when  ascoitained  by  the  writing  alone 1639 

of  parties  to  revision  of  contiact  so  as  to  conform  to 3399 

of  parties,  how  ascertained  in  revision 3401 

superior  to  terms  of  written  contract,  when , 1640 

general  terms  to  be  restricted  by  main 1648 

.  particular  clauses  subeidinatc  to  general 1650 

words  nconsistent  with,  to  bo  rejected 1653 

presumption  of,  to  destroy  or  cancel  contract 1699 

of  trustor,  necessary  to  creation  of  trust 2221 

fraudulent,  a  question  of  fact 3443 
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INTEREST—  Section. 

In  Property — 

denominated  estates 701 

classification  of. 702 

absolute 679 

qualified 680 

joint.-- 683 

partnership .\ 684 

in  common 7. 685 

present 689 

future 690 

future  right  of  posthumous  children  in 698 

future,  pass  by  transfer 699 

future,  none,  unless  specified .*. ~  703 

future,  how  defeated 739 

ib 740 

fixture,  when  not  defeated 741 

ib 742 

future  vested 694 

future  contingent .'. 695 

future  contingent,  maybe  alternative 696 

future  contingent,  not  void  because  improbable 697 

perpetual 691 

limited 692 

mere  possibility  of,  not  transferable 700 

when  void  for  suspending  alienation 716 

in  personal  property,  how  protected 947 

chattel 765 

what,  afiTccted  by  transfer ; 1083 

time  of  creation  of 749 

merger  of,  destroys  servitude 811 

in  ship,  how  transferred 1135 

in  existing  trust,  how  transferred 1135 

certain,,  in  remainder,  not  afiTected  by  death  of  devisee 1134 

trustee  must  give  beneficiary  notice  of  his  acquisition  of. 2233 

transfer  of  when  a  mortgage 2921 

Op  Money— 

compound,  defined 14 

defined 1915 

in  bequest  of  money,  when  accrues 1366 

on  legacies '. 1369 

application  of  payments  to 1479 

stopped  by  offer  of  performance 1504 

annual  rate  of. 1916 

legal  rateof. 1917 

ib 1918 

^         when  becomes  part  of  principal : 1919 

on  judgment ^.  1920 

when  trustee  may  be  required  to  pay 2237 
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INTEREST   (Of  Money)—    (Continued,)  Section. 

when  trustee  may  be  required  to  pay 2262 

rate  on  loan  under  bottomry 3022 

rate  on  loan  under  respondentia 3039 

rate  on  amount  of  protested  foreign  bill 3236 

as  damages 3287 

as  damages  in  actions  other  than  contract 3288 

as  damages,  limit  of  rate  of,  by  contract 3289 

acceptance  of  principal  waives 3290 

INTERPRETATION— 

of  words  and  phrases 3555 

of  representation  in  insurance 2572 

of  agreement  to  indemnify 2778 

of  guaranty  (see  Guaranty). 

of  suretyship  (see  Suretyship). 

of  neccotiable  instruments  (see  Negotiable  Instruments). 

Or  Grant— 

how  made 1065 

of  limitations 1067 

by  aid  of  recitals '. 1068 

again^fr  grantor 1069 

of  irreconcilable  provisions 1070 

of  words  of  inheritance '. 1071 

Of  Wills— 

according  to  intention 1317 

to  be  confined  to  written  will 1318 

rules  of,  to  be  observed 1319 

several,  to  be  taken  together 1320 

all  parts  to  be  considered  in 1321 

latter  part  controls 1321 

distinct  clause  not  affected  by  indistinct../. 1322 

in  case  of  ambiguity  or  doubt 1323 

words  to  be  taken  in  ordinary  sense 1324 

words  to  receive  operative  construction 1325 

technical  words 1327 

technical  words  Qot  necessary 1328 

to  avoid  intestacy 1326 

of  devise,  etc.,  of  real  property,  etc 1331 

of  devise  of  residue  of  real  property 1332 

of  devise,  as  referring  to  time  of  death 1333 

of  devise  or  bequest  to  a  class 1337 

of  words  of  donation  and  limitation 1335 

of  directions  for  conversion 1338 

by  what  law  governed 1376 

Of  Obligations— 

general  rules  for 1423 

of  conditions  involving  forfeiture 1442 
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INTERPRETATION—    {Qmiinued.)  Section. 

Or  Contracts — 

to  be  unifdrm 1635 

to  effectuate  mutual  intention 1636 

to  ascertain  intention 1637 

to  be  governed  by  language  used 1638 

to  be  governed  by  written  woids 1639 

exception  in  casea  of  fraud 1640 

entire  contract  to  be  considered  in 1641 

several  contracts  to  be  taken  together  in 1642 

to  be  favorable  to  its  validity' 1643 

according  to  ordinary  sense  of  woids 1644 

technical  words  in 1645 

what  law  governs 1646 

by  surrounding  circumstance? 1647 

subject  matter  to  be  considered  in 1647 

to  be  restrained  by  its  object 1648 

uncertainty  in,  to  be  construed  against  whom 1649 

ib 1654 

general  intt^nt  to  prevail  in 1650 

original  and  written  parts  in,  to  prevail 1651 

repugnances  in ! 1652 

inconsistent  words  to  be  rejected  in 1653 

wtiat  stipulations  implied  in 1655 

incidents  to  contract  implied  in 1656 

in  respect  to  time  of  performance 1667 

time,  when  decmod  essential  in 1658 

See  Definitions. 

INTERPRETER— 

officer  taking  acknowledgment  may  employ 1201 

INTESTACY- 

will  to  be  interpreted  to  avoid,  if  possible 1326 

INTESTATE— 

property  of,  how  disposed  of. 1358 

ib .% 1385 

ib 1386 

See  Succession. 

INUNDATION— 

voluntary  deposit  may  bo  made  in  case  of 1815 

^         duty  of  depositary  in  such  case 1816 

INVENTOR— See  Author;  Product  op  the  Mind. 

INVENTORY— 

of  separate  property  of  wife 165 

effect  of  filing  such 166 

specific  legatee  must  make  and  deliver. 1365 
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INVENTORY—    (Continued.)  ^  Section. 

as^ij^nor  for  benefit  of  creditors  must  make 8461 

ib 84e2 

INVESTMENT— 

of  trust  money  by  Trustee 2281 

INVOLUNTARY  DEPOSIT-Sce  Deposit. 

ISLANDS— 

formed  by  division  of  stream 1018 

in  navigable  streams 1016 

in  unnavigable  streams 1017 

I6SUE- 

construction  of  word 1071 

JETTISON— 

defined 214S 

in  what  order  made *. 2149 

by  whom  made , 2150 

loss  by,  how  borne 2151 

loss  by,  called  generHl  average  loss 2162 

loss  of  cargo  stowed  on  deck 2154 

application  of  rules  concerning 2155 

Sec  General  Ayeraok. 

JOINT- 

authority,  construction  of  woTds  giving 12 

ownership  may  be 681^ 

interest,  defined 46ft 

authorship 961 

obligation  may  be ~  1426' 

obligation,  contribution  between  parties  to »••  1429 

and  several,  obligation  maybe *.»  1427 

and  several,  contribution  of  parties  to 1429 

and  several,  contract,  when  presumed  to  be • 1659 

debtors,  effect  of  performance  by  one  of  several 1474 

debtors,  effect  of  release  of  one  of  several ...^.  154ft 

creditors,  effect  of  performance  to  one  of  several 147ft 

creditors,  effect  of  directions  by  one  of  several y.»...^..  1476 

owners,  delivery  of  depo.^it  to,  how  made 1827 

service,  how  performed  a(\er  death  of  joint  emplo^*^ » 1991 

interest,  change  in,  does  not  affect  insurance ~.....  2567. 

drawees,  presentment  to ^ ...^^  618i|' 

JUDGE— 

may  solemnize  marriage ^.....•.  70 

order  of,  for  adoption 227 

of  Probate  Court,  may  consent  to  apprenticeship  of  child,  when....  26ft 

89— vol.  ii. 
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JUDGE—    (Ckmtinued.)  Section. 

of  Court  of  record,  may  take  acknowledgments,  etc 1181 

See  County  Judge;  District  Judqk;  Court. 

JUDGMENT- 

efiect  of,  annulling  marriage 86 

attornment  to  stranger  by  virtue  of,  valid 194S 

instruments  evidencing  title  declared  by,  how  acknowledged  for 

record 1159 

ib 1204 

interest  on 1920 

of  dissolution  of  partnership,  partner  entitled  to 2452 

recovery  of,  by  creditor  against  surety,  effect  of. 2839 

against  indemnitee,  when  conclusive  against  indemnitor 2778 

lien 3067 

of  rescission 3406 

of  cancellation 3412 

JUDICIAL  SALE— 

implied  warranty  on 1777 

pledgee  may  foreclose  right  of  redemption  by 3011 

JUSTICE  OF  THE  PEACE— 

may  solemnize  marriage 70 

may  take  acknowledgment 1181 

certificate  of  County  Clerk  thereupon 1194 

may  give  consent  to  apprenticing  child 265 

may  order  meeting  of  corporations,  when 311 

K 

KEEPING— See  Deposit  for  Keepinq. 

KINDRED— 

degree  of,  how  established 1389 

series  of  degrees  of 1391 

direct  line  of. 1392 

collateral  line  of. 1393 

of  half  blood  inherit  equally 1394 

KNOWLEDGE— 

necessary  to  validity  of  ratification 3314 

of  principal  not  necessary  to  create  guaranty 2788 

L 
LAND— 

defined 14 

ib 669 

State,  and  appurtenance  thereto,  when  granted  to  corporation 474 

ib 475 

ib 476 

when  such  reverts  to  the  State • -  477 
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LAND —    (Cfontinued,)  Section. 

id  real  property 658 

defined 659 

limitation  on  leases  of  agricultural 717 

burdens  and  servitudes  on 801 

ib 802 

right  of  flooding,  an  easement 801 

rights  of  owner  of. 820 

See  Keal  Property. 

LAND  AND  BUILDING  CORPORATIONS- 

may  be  formed 286 

how  organized 639 

may  borrow  money 640 

powers  and  objectof. 641 

may  insure  the  lives  of  members  and  debtors 642 

may  own  what  real  estate 643 

by-laws  n-jay  provide  what 644 

annual  report 645 

liability  of  shareholders  for  debts 646 

consolidation  and  transfer  of  business , 647 

minors  and  married  women  may  hold  stock 648 

LANDLORD— 

relation  of,  how  terminated  at  will 789 

when  may  reenter  on  properjy^ 790 

grant  by,  valid  without  attornment  by  tenant 1111 

attornment  to  stranger  void,  without  consent  of. 1948 

must  repair,  when 1941 

tenant  may  repair  at  expense  of,  when 1942 

acceptance  of  rent  by,  renews  lease 1945 

tenant  must  inform,  of  adverse  proceedings  in 1949 

must  not  let  room  in  parts 1960 

See  Innkuepkr. 

LAPSE  OF  TIME— 

divorce  to  be  denied  on  showing Ill 

defined 125 

in  action  for  divorce,  establishes  certain  presumptions 125 

presumptions  arising  from,  may  be  rebutted 126 

proposal  to  contract,  when  revoked  by 1587 

partnership  dissolved  by 2450 

does  not  extinguish  lien 2911 

extinguishes  bottomry  lien 3027 

does  not  legalize  nuisance 3490 

LAW- 

definition  of  (see  Appendix). 

effect  of  Code  on  existing ^ 20 
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LAWFUL—  SecUon. 

object  of  contract  must  be 15S6 

con»-iderntion  of  contract  must  be 1607 

contract  to  be  interpreted  so  as  to  make  it 1643 

LEASE— 

of  agricultural  lands,  limitation  of 717 

of  town  or  city  lot^^,  limitation  of. 718 

for  life,  pent,  how  recovered  on 824 

remedies  of  lessor  as  against  lessee  and  assigns  for  breach  of  agree- 
ment in 822 

remedies  of  lessee  as  against  assigns  of  lessor  for  breach  of  agree- 
ment in 823 

power  may  be  granted  to  owner  for  life  to  make  certain 924 

construction  of  certain  powers  to 925 

power  to  owner  for  life  to  make,  not  transferable 926 

such  may  be  released 927 

mortgages,  by  party  having  power  to 928 

See  Hiring. 

LEGACY- 

gift,  when  treated  as 1153 

specific 1357 

demonstrative 1357 

annuity 1357 

residuary y 1357 

general 1357 

property,  how  applied  to  paj'^ment  of. 1359 

how  applied  to  payment  of  debts 1360 

to  kindred,  etc.,  chargeable  only  after  others 1361 

abatement  of. 1362 

speciilc,  title  passes  by 1363 

possesifion  of,  how  obtained 1363 

ib 1365 

for  life,  inventory  to  be  given 1365 

of  income,  when  accrues 1366 

may  be  satisHcd 1367 

when  due 1368 

interest  on 1369 

LEGATEE— 

death  of,  before  testator,  nullifies  such  testamentary  disposition 1343 

for  life  must  make  inventory,  etc 1365 

liability  of,  for  testator's  debts 13T7 

LEGISLATION- 

cannot  be  restrained  by  injunction 3423 

LEGISLATURE— 

may  inquire  into  the  affairs  of  corporations 383 
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LEGITIMACY—  Section. 

of  children  of  annulled  marriages 84 

of  children  of  divorced  marriages 144 

ib 145 

presumption  of. 193 

of  children  born  out  of  wedlock 194 

who  may  dispute 195 

LENDER- 

rights  of,  under  bottomry 8023 

ib 3025 

For  Use— 

retains  title  to  thing  lent 1885 

entitled  to  increase  of  thing  lent 1885 

consent  of,  necessary  to  loan  by  borrower 1891 

must  indemnify  borrower,  when , 1893 

ib 1894 

may  require  return  of  loan  at  any  time 1894 

PoK  Exchange— 

cannot  require  borrower  to  return  thing  lent  before  time  agreed 

upon 1905 

Op  Money — 

entitled  to  what  interest 1916 

ib 1917 

ib 1918 

See  Loan. 

LESoE  £~- 

of  real  property,  rights  of,  as  against  assigns  of  lessor 823 

remedies  of  lessor  as  against  assigns  of. 822 

LETTER— 

upon  hire  must  secure  quiet  possession  to  hirer 1927 

remedies  of,  against  hirer  misusing  property 1930 

may  terminate  hiring,  when 1931 

Of  Real  Property— 

must  put  it  in  proper  condition,  when 1941 

must  repair  it,  when 1941 

liable  to  hirer  for  certain  expenditures 1942 

acceptance  of  rent  by,  renews  lease,  when 1945 

'tenant  must  inform,  of  adverse  proceedings 1949 

Of  Personal  Property— 

must  deliver  it  to  hirer 1955 

must  secure  hirer  in  quiet  enjoyment 1955 

must  put  it  in  proper  condition 1955 

must  repair  it,  when 1955 

must  bear  extraordinary  expenses,  when 1956 

liable  to  hirer  for  certain  expenditures 1958 

See  Hiring. 
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LETTER  OF  CREDIT—  Section. 

defined £858 

may  be  addressed  to  whom 2859 

writer  of,  liable  to  whom 2860 

writer  of,  liable  without  notice,  when 2865 

writer  of,  liable  only  for  credit  duly  given 2866 

general,  defined 2862 

general,  any  pereon  may  give  credit  under 2862 

general,  several  persons  may  give  credit  under 2863 

special,  defined 2861 

when  deemed  continuing  guaranty 2864 

credit  given  must  agree  with  terms  of. 2866 

See  Guaranty;  Sukkty. 

LETTERS— 

ownership  of  private SB5 

LETTERS  PATENT— 

may  be  recorded  without  proof  or  acknowledgment 1160 

LETTERS  TESTAMENTARY— 

who  entitled  to 1371 

executor  not  to  act  till  he  obtains 1372 

LIABILITY- 

of  minors  and  persons  of  unbound  mind  for  wrongs 41 

of  husband  for  support  of  wife 174 

of  factor  to  principal 2029 

factor  cannot  relieve  himself  from 2030 

of  shipmaster  on  abandonment  of  ship 2041 

of  depositary,  for  damage  arising  from  wrongful  use  of  deposit 1835 

of  depositary,  for  damage  arising  from  negligence 1840 

of  innkeepers 1859 

innkeepers,  when  excused  from 1860 

of  finder  of  lost  property 1865 

carrier  may  terminate  his,  how 2121 

of  inland  carrier  for  loss,  etc 2194 

of  marine  carrier  for  loss,  etc 2197 

ib 21f« 

of  trustee  mingling  trust  funds 2236 

of  trustee,  for  breach  of  trust 2237 

ib 2228 

of  partners 2442 

ib 2443 

of  one  held  out  as  partner 2444 

ib 2445 

indemnity  against 2778 

LIBEL— 

defamation  eflfected  by 44 

defined ^ ^^ 
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LICENSE—  Section. 

marriage 69 

marriage,  originals  to  be  filed  with  Recorder 74 

copy  of  marriage,  may  be  given  to  parties 74 

person  solemizing  marriage  must  require  production  of 72 

LIEN— 

defined 2873 

power,  when  a 894 

homestead  liable  for  certain ;...'. 1241 

seaman  not  to  lose  his,  by  agreement 2052 

of  mining  partner 2614 

of  mining  partner,  purchaser  of  interest  takes  subject  to 2517 

ib 2518 

accessory  to  some  obligation 2909 

general,  defined 2874 

special,  defined 2875 

right  of  holder  of  in  certain  case 2876 

what  contracts  are  subject  to  law  of. 2877 

how  created 2881 

by  operation  of  law  does  not  exist  until  performance  due 2882 

may  be  created  upon  future  interest 2883 

may  be  created  as  security  for  future  obligation 2884 

cannot  transfer  title 2888 

does  not  imply  any  personal  obligation 2890 

confined  to  original  obligation 2891 

does  not  limit  creditor's  right  to  enforce  obligation  secured  thereby.  2892 

holder  of,  not  entitled  to  compensation  for  trouble %. 2893 

holder  of,  may  pledge  it  subject  to  extent  of  lien 2990 

priority  of,  according  to  creation 2897 

priority  of  mortgage  over  other 2898 

priority  of,  order  of  resort  in  case  of. 2899 

redemption  from,  who  has  right  of. 2903 

redemption  from,  when  inferior  lienor  has  right  of. 2904 

redemption  from,  how  made 2905 

redemption  from,  cannot  be  restrained 2889 

extinguished,  how 2910 

extinguished  by  sale  or  conversion  of  subject 2910 

not  extinguished  by  lapse  of  time 2911 

not  extinguished  by  partial  performance  of  obligation 2912 

extinguished  by  restoration  of  subject  to  owner 2918 

of  seller  of  real  property 8046 

of  seller,  how  waived 8047 

of  seller,  against  whom  valid .- 8048 

of  seller  of  personal  property 3049 

of  buyer  of  real  property 3050 

for  services  on  personal  property 3051 

of  manufacturer,  repairer,  etc.,  of  personal  property 3052 

of  factor 3058 
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USN—    {Continued.)  SecUon. 

of  banker 3054 

of  shipmaster 3055 

of  carrier  for  freightage 2144 

of  carrier  for  fare 2190 

of  mates  and  seamen 3056 

of  Sheriffs  and  similar  officers 3057 

of  judgment 3058 

of  mechanic 3059 

upon  ships  for  debts 306O 

stoppage  in  transit  as  mode  of  enforcement 3076 

does  not  revoke  priorwill 1301 

for  freightage,  ship's  manager'cannot  give  up 2389 

of  partner  upon  partnership  property 2405 

of  pledge  is  dependent  on  possession 2968 

damages  for  conversion  of  property  subject  to 3338 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors 3453 

See   Bottomry;    Mortgage;    Fledge;   Bebpokdektia; 
Stoppage  in  Traksit. 

LIENOR- 

can  have  no  title  to  subject  of  lien 2888 

cannot  hold  property  for  other  claims 2891 

may  collect  debt  without  enforcing  lien 2892 

'                   not  entitled  to  compensation  for  trouble,  etc 2893 

must  resort  to  funds,  in  what  order 2899 

inferior,  may  redeem 2904 

inferior,  may  be  subrogated,  when 2904 

conversion  of  property  by,  extinguii-hes  lien 2910 

restoration  of  property  to  owner  by,  effect  of. 2918 

may  pledge  to  extent  of  lien 2990 

See  Mortgagee;  Pledgee. 

LIFE  INSURANCE— See  Insurance. 

LIMITATION— 

of  claim  of  aliens  to  inherited  property.... 672 

of  leases  of  certain  real  property 717 

ib 718 

of  successive  estates  for  life 774 

clear  and  distinct  in  grant,  not  controlled  b3'  other  words 1068 

words  of,  in  will 1335 

LIMITATION  OF  ACTIONS— 

for  divorce 124 

ib 127 

*  LINEAL  WARRANTIES— 

abolished 1115 
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LIQUIDATED  DAMAGES—  Section. 

When  contract  may  fix,  for  breach 1670 

LIQUIDATION- 

of  partnership,  partner  must  act  in  best  faith  in 2411 

of  partnership,  who  may  act  in 2459 

of  partnership,  who  may  not  act  in 2460 

of  partnership,  powers  of  partners  in 2461 

of  partnership,  what  partner  may  do  in 2462 

See  Partnership. 

LITERARY  CORPORATIONS— 

maj?  be  formed 286 

LOAN- 

FOR  USK— 

defined 1884 

does  not  transfer  title 1885 

borrower  under,  must  use  what  care 1886 

•lb 1887 

ib 1888 

borrower,  when  to  repair^ injuries 1889 

borrower,  how  must  use  thing  lent 1890 

borrower,  must  not  relend 1891 

borrower,  when  to  bear  expense 1892 

borrower,  duties  of,  on  termination  of. 1896 

lender  under,  liable  for  defects ^ 1898 

lender  may  require  return  of  thing  lent 1894 

lender,  when  may  terminate 1895 

Foe  Exchange- 

defined 1902 

ib .*. 1908 

transfers  title 1904 

contract  of,  cannot  be  modified  by  lender 1905 

certain  provisions  apply  to 1906 

Or  Money — 

defined 1912 

to  be  repaid  in  current  money 1913 

maybe  for  reward 1914 

reward  for,  called  interest '. 1915 

annual  rate  of  interest 1916 

legal  interest  for 1917 

ib 1918 

interest,  when  becomes  i)art  of. 1919 

interest  on  judgment 1920 

Under  Bottomry- 

defined 3017 

rights  of  lender  of. 3023 

90— vol.  ii. 


• 
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LOAN   (Under  Bottomry.) —    {Continued.)  Section. 

rate  of  interest  on 3022 

when,  becomes  due 3026 

LODGINGS— 

for  what  term  presumed  to  be  hired 1944 

rent  of,  when  payable 1947 

LOSS— 

occasioned  by  collision  of  ships,  how  apportioned 973 

of  thing  deposited,  obligations  of  depositary  thereon 1838 

innkeeper,  when  not  liable  for,  of  guest's  propertj' 18<>0 

employer  must  indemnify  employ^  for,  caused  by  negligence  of 

former 1971 

by  jettison,  how  borne 2151 

ib 2152 

liability  of  inland  carrier  for 2194 

liability  of  marine  carrier  for 2197 

in  partnership,  share  of  partners  in 2403 

in  partnership,  agreement  for  divis>ion  of,  when  implied 2404 

partner  to  be  indemnified  for  certain .' 2412 

insurer  liable,  for  what 2626 

insurer  liable  when  incurred  in  rescue  from  peril 2627 

insurer  liable  when  caused  by  negligence 2629 

insurer  not  liable  for,  when  caused  by  peril  not  insured  against 2628 

insurer  not  liable  when  caused  by  fraud  of  insured 2629 

notice  of,  must  be  given 2633 

defects  in  notice,  how  waived 2635 

delay  in  notice  of,  how  waived 2636 

Under  Marine  Insurance — 

may  be  total  or  partial , 2701 

when  partial 2702 

total,  may  be  actual  or  constructive 2703 

total  actual,  defined 2704 

total  constructive,  defined * 2705 

actual,  when  presumed 2706 

notice  of  abandonment  not  necessary  on ~  2709 

insurance  confined  to,  does  not  cover  constructive  loss 2712 

of  profits,  not  recoverable  without  abandonment  of  goods 2710 

free  of  average,  defined \ 2711 

how  estimated  under  open  policy^ 2741 

effect  of  total,  on  contract  of  bottomry... 3025 

See  Insurance. 

« 

LOTTERY— 

insuring  prohibited 2532 

LUGGAGE— 

defined 2181 

common  carrier  of  persons  must  carry,  when 2180 


• 


• 
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LUGGAGE—    (Continued.)  Section. 

common  carrier  of  persons,  how  must  carry 2181 

liability  of  common  carrier  for 2182 

common  carrier  must  deliver,  where l 2183 

common  carrier  has  lien  upon,  for  fare 2190 

LUNATICS— See  Persons  of  Unsound  Mind. 

M 
MAIL— 

notice  of  dishonor  may  be  given  by 3144 

notice  of  dishonor  to  be  sent  by,  when 8148 

notice  of  dishonor  excused  when  there  is  none y 3165 

MAJORITY— 

words  giving  joint  authority  gives  such  to  a 12 

of  members  of  mining  partnership  control  the  business 2520 

MALES— 

under  twenty-one  are  minors 25 

of  eighteen  and  upwaids  capable  of  marrying 56 

MALICE— 

when  not  inferred  from  publication 47 

interest  as  damages  may  be  given  in  case  of 3288 

exemplary  damages  in  case .f 3294 

MANUFACTURE— 

agreement  to,  need  not  be  in  writing 1740 

implied  warranty  on  sale  of 1769 

ib 1770 

MANUFACTURING  CORPORATIONS— 

maybe  formed 286 

See  Corporations. 

MARINE  CARRIER— See  Carrier. 

MARINE  INSURANCE— See  Insurance. 

MARKS- 

implied  warranty  of  genuineness  of,  on  goods  sold 1773 

MARRIAGE— 

status  of  minors  changed  to  that  of  adults  by 28 

defined — what  constitutes 55 

who  are  capable  of  consummating 56 

proof  of,  how  made 57 

when  voidable  from  incapacity  to  contract 58 

when  voidable  from  fraud  or  force 58 

incestuous 59 

between  whites  and  negroes,  etc.,  void 60 

subsequent,  when  void 61 


« 
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MARRIAGE—    (Qmtinued.)  Section. 

promise  of,  when  neither  party  held  by 62 

darnHji^s  for  breach  of  promise  of. 3319 

contiacted  without  the  State ^ 63 

how  solemnized 68 

license '. 69 

by  whom  solemnized 70 

no  particular  form  for  solemnization  of. 71 

8ub$:tantial  requisites  for  solemnization  of. 72 

certificate  of. 73 

ceitificate  of,  to  parties  and  County  Recorder 74 

declaration  of,  how  made 75 

ib : 76 

declaration  of,  to  be  recorded 77 

action  to  affirm  unsolemnized ~  78 

husband  not  liable  for  debts  of  wife  contracted  before 170 

when  maj' be  annulled 82 

action  to  annul,  when  and  by  whom  commenced 83 

children  of  annulled 84 

custody  of  children  of  annulled 86 

effi*ctof  judgment  of  nullity  of 86 

dissolution  of. 90 

legitimacy  of  issue  after  dissolution  of. 194 

releases  from  parental  authority 204 

•         of  ward,  supersedes  guardian 254 

restraint  upon,  when  void 710 

ib 1676 

effect  of,  upon  will  made  previous 1288 

ib 1299 

ib '.. 1300 

See  Husband  and  Wife;  Nuluty;  Divorck. 

MARRIAGE  SETTLEMENTS— 

how  executed 178 

to  be  acknowledged  and  recorded 179 

effect  of  recording  or  nop-recording 180 

minor  may  make 181 

MARRIED  WOMAN- 

may  become  corporators,  officers,  and  members  of  certain  corpo* 

rations 266 

/               shares  of  stock  of,  how  transferred 325 

Vw/'          dividends  payable  to..., 326 

may  hold  stock  in  homestead  corporations 661 

may  hold  stock  in  savings  and  loan  corporations 675 

may  hold  stock  in  land  and  building  corporations 618 

may  execute  power,  when 897 

ib 898 

may  create  estate  by  virtue  of  vested  power 914 

general  and  beneficial  powers  to 917 
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MARRIED  WOMAN—    (Continued.)  Section. 

special  and  benofcial  powers  to 924 

grant  by,  void,  unless  acknowledged,  how 1003 

power  of  attorney  of,  void,  unless  acknowledged,  how 1094 

acknowledgment  by,  to  instrument l]8d 

acknowledgment  by,  form  of  certificate  of. 1191 

effectof  conveyance  by 1187 

may  dispose  of  separate  property  by  will 1278 

See  Wife. 

MARSHALING  ASSETS— 

ordnr  of. 2899 

ib 3433 

MASCULINE  GENDER— 

includes  feminine 14 

MASONIC  FRATERNITY— 

may  hold  what  amount  of  real  estate 696 

MASTER  AND  SERVANT— 

mutual  right  of  protection  between 49 

ib 50 

contract  of  apprentices-hip  between 264 

relation  of,  in  general 2009 

renewal  of  relation  between 2012 

relation  between,  how  may  be  terminated 2015 

See  Employeb;  Employjc;  Servant;  Skkvice. 

MATE— 

power  of  master  of  ship  over 2037 

defined 2048 

how  engaged  and  discharged 2050 

if  vessel  U  unseaworthy,  may  refuse  to  serve  on 2051 

when  wages  etc.,  of,  begin 2055 

wrongfully  discharged,  may  recover  for  his  wages 2057 

disabled  on  voyage,  entitled  to  his  wages 2062 

cannot  ship  goods  on  his  own  account 2064 

embezzlement  or  injuries  by 2065 

MATERIALITY— 

of  representation  in  insurance,  how  determined : 2581 

of  concealment  in  insurance,  how  determined 2565 

MATERIALS—  » 

ownership  of  personal  property  by  uniting,  of  several  owners 1030 

ownership  of  thing  foTincd  by  one  out  of,  of  another 1028 

ownership  of  thing  formed  by  uniting  inseparable : 1029 

agreement  to  manufacture,  where  manufacturer  owns 1740 
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MATURITY-  Section. 

apparent,  defined 3132 

apparent,  of  bill  payable  at  sight 3134 

apparent,  of  promissory  note  payable  at  sight 3136 

MAXIMS- 

of  jurisprudence 3509 

MAYOR— 

may  solemnize  marriage 70 

may  take  proof  and  acknowledgment  of  instruments 1182 

MEASURE— 

of  insurable  interest  in  property 2550 

of  indemnitj'  under  marine  insuiance 2736 

of  indemnity  under  fire  insurance 2756 

.of  indemnity  under  life  and  health  insurance 2766 

MEASURE  OF  DAMAGES— See  Damages. 

MECHANICS  LIEN— 

where  regulated 3059 

MEETINGS— See  Corporations. 

MEMBERS— See  Corporations. 

MEMORANDUM— 

•  on  contract  for  sale  of  personal  property 1739 

on  contract  for  sale  of  real  property 1741 

of  auctioneer,  binding  on  parties 1798 

of  auctioneer  to  contain  what »....~  1798 


• 


MENACE— 

defined 1570 

will  procured  by,  void v 1272 

consent  to  contract  obtained  through,  voidable 1567 

ib 1689 

See  Duress;  Undue  Influence. 

MERCHANDISE— 

implied  warranty  as  to  quality  of 1768 

ib 1769 

ib 1771 

MERGER — 

of  interests,  when  destroys  servitude -  811 

of  interests,  when  destroys  hiring 1988 

of  declarations  of  trust 2254 

MESSAGES,  CARRIER  OF— See  Carrier. 
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MINES—  .  Section. 

.  certain  appurtenances  to,  deemed  fixtures 661 

partnership  in,  defined 2511 

partnership  in,  how  formed 2512 

rights  of  partner  in ,. 2513 

ib 2514 

when  partnernhip  property 2515 

partner  in  may  convey  his  interest 2516 

efiTect  of  purchasing  partner^ihip  interest  in.*. 2517 

ib 2618 

power  of  partners  in,  as  agent  for  each  other 2519 

majority  of  members  of,  to  conduct  .business 2520 

MINING  CORPORATIONS— 

may  be  formed » 286 

removal  of  principal  oflScer  provided  for £84 

director:!  to  file  certificate  of  what,  where 685 

transfer  agencies 586 

stock  issued  at  tran&fer  agencies 587 

MINORS—  • 

who  are 26 

period  of  minority,  how  calculated 26 

marriage  of,  changes  their  status  to  adults 28 

by  laws  of  other  State  or  country  how  deemed  in  this  State 81 

custody  of. 82 

cannot  give  delegation  of  power 33 

contracts,  fi-iy  be  made  by,  subject  to  dinafiiirmance 34 

when  may  disafl^rm 35 

cannot  di^afiSrm  contract  for  necessaries 36 

cannot  disafilrm  certain  obligations 37 

liable  for  wrongs 41 

not  liable  ibr  exemplary  damages 41 

bow  may  enforce  their  rights « 42 

when  capable  of  consummating  marriage 66 

wife  Entitled  to  earnings  of,  living  with  her,  apart  from  husband....  169 

capable  of  contracting  marriage,  may  make  marriage  settlement...  181 

may  apprentice  themselves,  how 264 

shares  of  stock  of,  may  be  represented  at  meeting  of  corpoiation...  313 

may  hold  stock  in  homestead  corporations 561 

may  hold  stock  in  savings  and  loan  corporations 575 

may  hold  stock4n  land  and  building  corporations 648 

when  his  wages  may  be  paid  to  him 212 

restraints  upon  marriage  of,  allowed 710 

ib /....  1676 

allowance  out  of  fund  may  be  made  for  support  of. 726 

may  contract,  to  what  extent 1557 

See  Child. 
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MISREPRESENTATION—  Section. 

by  depositary,  when  renders  him  liable 1828 

trustee  must  not  benefit  by 2228 

partner  must  not  benefit  by 2411 

fraudulent,  by  debtor,  as  to  value  of  pledge,  effect  of. 2999 

contract  obtained  through,  cannot  be  specifically  enforced « 3391 

See  Dbceit;  Ei^aud;  Represkntation. 

MISTAKE— 

in  will,  how  corrected 1340           * 

consent  to  contract  given  by,  voidable 1566 

may  be  of  fact  or  of  law ■  1576 

of  fact  defined 1577 

of  law  defined 157S 

of  foreign  law  is  mistake  of  fuck 1579 

in  written  contract  to  be  disregarded 1640 

agreement  for  compensation  does  not  take  away  light  to  rescind 

for,  when 1690 

thing  obtained  through,  must  be  restored  when 1712 

ib 1713 

thing  gained  by,  held  in  trust 2224 

MIXTURE— 

of  trust  fund  by  trustee,  effect  of. 2236 

ownership  of  things  formed  by 1025 

ib 1029 

ib 1030 

^  '^ 

MONEY- 

wife  cannot  make  contract  for  payment  of. 167 

performance  in  respect  to,  called  pa^'ment 1478 

offer  to  pa3',  how  to  be  made 1500 

exchange  of,  by  what  rules  governed 1804 

implied  wananty  on  exchange  of 1807 

investmentof  trust,  by  trustee 2261 

negotiable  instrument  must  be  made  payable  in 3088 

interest  of  (see  Interest  of  Money.) 

loan  of  (see  Loan.) 

MONTH- 

defined 14 

MONUMENTS—  • 

co-terminous  owners  bound  to  maintain 841 

MORAL  OBLIGATION— 

how  far  a  good  consideration 1606 

MORALS— 

contract  contrary  to  good,  unlawful 1667 
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MORTGAGE—  Section. 

power  of  Bale  in 895 

by  party  having  power  to  lease 928 

effect  of  such .*. 929 

to  be  recorded 1164 

separate  book  for  recording 1171 

homestead  liable  for  certain 1241 

husband  and  wife  must  acknowledge,  of  homestead 1242 

on  property  not  a  revocation  of  will 1302 

defined 2920 

on  what  may  be  created 2921 

how  only  may  be  created,  renewed,  or  extended 2922 

a  special  lien 2922 

what  is  deemed 2924 

absolute  transfer  may  be  shown  to  be,  when 2925 

on  what  a  lien 2926 

does  not  entitle  mortgagee  to  possession WIp 

not  a  personal  obligation 2928 

title  acquired  subsequent  to,  inures  to  mortgagee 2930 

person  bound  by,  may  not  impair  security 2929 

may  bo  foreclosed 2981 

power  of  sale  may  be  given  by i  2932 

power  of  attorney  to  execute,  how  made 2933 

recording  assignment  of 2934 

recording  asi^ignment  of,  when  not  notice 2935 

assignment  of  debt  secured  by,  carries  with  it  the  security 2936 

time  allowed  for  recording 2937 

how  discharged .^ 2938 

ib 2939 

ib : 2940 

penalty  for  not  acknowledging  satisfaction  of. 2941 

bottomry  and  respondentia  not  governed  by  law  of. 2942 

what  is  subject  to 2947 

form  of,  of  real  property 2948 

what  must  be  recorded  as 2949 

conveyance  with  mortgage  under  cover,  how  defeated 2950 

•  who  must  satisfy,  after  succession  or  devise 2951 

of  real  property,  how  acknowledged,  recorded,  etc 2952 

Of  Pkrsonal  Property— 

on  what  may  be  made 2955 

form  of 2956 

when  void  against  creditors  and  incumbrancers 2957 

of  ship,  when  void 2958 

where  must  be  recorded 2959 

of  property  in  transit 2960 

of  property  of  common  carrier 2961 

recording  in  different  places 2962 

91 — vol.  ii. 
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MORTGAGE   (Of  Personal  Prcperty)—    (Continued,)  Section. 

how  acknowledged,  recorded,  etc -963 

certified  copy  of  recorded,  may  be  recoided  in  other  county 2964 

property!  when  exempt  from  operation  of. 2965 

ib '. 2y66 

may  be  foreclosed 2967 

property  in,  may  be  attached 2968 

proceedings  when  property  in,  is  attached 2969 

ib 2970 

proviitions  concerning  do  not  apply  to  ship ~  2971 

MORTGAGEE— 

power  of  sale  to,  when  deemed  part  of  security 895 

when  entitled  to  execution  of  power 929 

insurance  by  mortgagor  for  benetlt  of, 2541 

insurance,  efflict  of  mortgagor's  action 2542 

may  be  vested  with  power  of  sale 29:^2 

not  entitled  to  po.<session  of  property' 2027 

may  acquire  possession  by  new  agreoniont 2927 

may  foreclose  right  of  redemption,  how 2931 

security  of,  not  to  be  impaired  by  person  whose  interest  is  subject 

to  lien 2929 

subsequently  acquired  title  inures  to 2930 

how  may  discharge  mortgage 21?C8 

ib 2939 

penalty  for  not  acknowledging  satisfaction  of. .'. 2941 

time  allowed  for  travel  to  Recorder's  office 2937 

property  in  transit  from  possession  of  person 2960 

of  personal  property  may  foreclose  right  of  redemption 2967 

of  personal  property,  remedy  of  creditors  of. 2968 

SeeJdOBTOAG£. 

MORTGAGOR— 

insurance  by,  payable  to  mortgagee 2541 

effect  of  acts  of,  on  insurance  for  benefit  of  mortgagee 2542 

property  held  adversely  to,  may  be  mortgaged 2921 

may  agree  to  change  of  possession 2927 

right  of,  to  redeem  may  be  foreclosed 2931 

of  real  property  not  personally  bound  by  mortgage 2928 

heir  of,  must  satisfy  mortgage 2951 

title  subsequently  acquired  by,  inures  to  mortgagee 2930 

reiDi  dy  of,  in  case  mortgagee  refuses  acknowledgment  of  satisfac- 
tion   2941 

of  ])('r:-()nal  property,  effect  of  his  removing  thing  mortgaged 2965 

ib 2966 

psr  cnal  mortgage,  when  void  against  creditors  of. 2957 

rif?ht  of,  of  personal  property,  to  redeem  may  be  foreclosed 2967 

renudy  of  cieditors  of. 2968 

&3ee  MOKTQAQE. 
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MOTHER—  Section. 

of  illogitimnte  unmarried  minor  in  entitled  to  his  custody £00 

father  cannot  transfer  custody  of  child  without  written  consent  of..  197 
See  Parent  and  Child. 

illep^itimate  child  cannot  bo  adopted  without  consent  of. 224 

consent  of,  when  necessary  to  apprenticeship  of  child 266 

of  illegitimate  child  succeeds  to  his  property, '. 1388 

MUNICIPAL  CORPORATIONS-See  Corporatioits. 

MUTUALITY- 

of  consent 1580 

of  intention,  contract  to  be  interpreted  so  as  to  give 1636 

N 
NAME— 

of  adopted  child 228 

of  corporations  to  be  stated  in  articles  of  incorporation 290 

error  in  articles  of  incorporation  concerning,  does  not  invalidate....  S57 

notice  of  change  of  partnership,  is  sufficient  notice  of  dissolution...  2454 

fictitious,  when  may  be  used 2466 

ib 2467 

certificate  of  change  of  partnership,  to  be  filed  and  published 2469 

County  Clerk  to  keep  register  of  partnership 2470 

See  Fictitious. 

NAVIGATION— 

domestic 962 

foreign 962 

rules  of... 970 

collision  from  breach  of  rules  of. 971 

ib 972 

See  Collision. 

NECESSARIES— 

minors  and  persons  of  unsound  mind  cannot  disaffirm  contract  for  36 

neglect  of  husband  to  provide,  for  wife,  ground  for  divorce 105 

may  be  furnished  to  wife  at  cost  of  husband 174 

promise  of  adult  child  to  pay  for,  furnished  parent,  valid 206 

furnished  to  child,  when  parent  liable  for 207 

furnished  to  child,  when  parent  not  liable  for......... 208 

NEGLECT— See  Negligence. 

NEGLIGENCE— 

degrees  of. 17 

slight 17 

ordinary 17 

gross 17 

willful 105 

willful,  of  husband,  ground  for  divorce. 92 
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NEGLIGENCE—    (Continued,)  Section. 

such  must  continue  how  lonjif  to  constitute  ground  for  divorce 107 

willful,  ground  for  annuling  indentures  of  apprenticeship ~  276 

liability  for 1714 

liability  of  depositary  for 1838 

ib 1840 

liability  of  innkeeper  for 1859 

borrower  to  repair  injuries  caused  by  his 1889 

I                                             hirer  to  repair  injuries  caused  by  his 1929 

employer  must  indemnify  employ^  for  loss  caused  by  former's 1971 

I                                              responsibility  of  employ^  for 1990 

I  carrier  cannot  exonerate  himself  from  anticipated  liability  to  be 

I                                               caused  by  future 2175 

I                                              person  claiming  under  ostensible  authority  must  be  free  from 2334 

I                                            of  agent,  principal  responsible  for,  when 23:18 

shipmaster,  when  responsible  for,  of  employes 2383 

shipmaster,  when  responsible  for,  of  pilot 2384 

insurer,  when  liable  for  loss  through 2629 

NEGOTIABLE  INSTRUMENT— 

defined 3067 

must  be  for  unconditional  payment  of  money 3088 

payee  of,  must  be  ascertainable,  when 3089 

may  be  in  alternative 3090 

date  of. 3091 

may  contain  pledge 3092 

must  not  contain  other  contract 3093 

may  bear  any  date 3094 

different  species  of 3095 

interpretation  of,  as  to  time  of  payment 3099 

interpretation  of,  as  to  place  of  payment 3100  J 

.  interpretation  of,  when  payable  to  order 3101 

interpretation  of,  when  payable  to  fictitious  person 3103 

interpretation  of,  when  issued  unindorsed 3102 

when  and  for  what  presumed  to  be  made 3104 

indorsement  of,  deOned 3108 

indorsement  of,  how  to  be  made 3109 

indorsement  of,  may  be  made  on  separate  paper,  when 3110 

indorsement  of,  general,  defined 3112 

indorsement  of,  general,  how  made  special 3114 

indorsement  of,  special,  defined 3113 

indorsement  of,  special,  how  may  destroy  negotiability 3115 

indorsement  of,  implied  warranty  of 3116 

indorsement  of,  before  delivery  to  payee,  eflTect  of 3117 

indorsement  of,  without  recourse,  effect  of. 3118 

ib 3119 

indorsement  of,  gives  privity  to  contract 3120 

indorsement  of,  for  accommodation,  rights  of  party  making 3121 

indorsement  of,  without  consideration,  when  binding 3122 

I 
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NEGOTIABLE  INSTRUMENT—    (Oontinued.)  Section. 

indorsement  of,  in  due  course,  defined 3123 

indorsement  of,  in  due  course,  rights  conferred  by 3124 

indorsement  of,  in  due  course,  of  instrument  in  blank 3125 

presentment  of,  for  payment,  not  necessary  to  charge  principal 3130 

presentment  of,  how  made 3131 

apparent  maturity  of,  defined 3132 

surrender  of,  or  proof  ol'  loss,  etc.,  may  be  required  on  pajrmentof..    3137 

dishonor  of,  defined 3141 

notice  of  dishonor,  by  whom  given 3142 

form  of  dishonor 3143 

notice  of  dishonor,  how  served 3144 

notice  of  dishonor,  how  served  after  death  of  party  notified 3145 

notice  of  dishonor,  given  in  ignorance  of  death,  valid 3146 

notice  of  dishonor,  at  what  time  given 3147 

notice  of  dishonor,  when  to  be  mailed 3148 

notice  of  dishonor,  agent  need  only  give  principal 3149 

notice  of  dishonor,  time  allowed  party  receiving  to  give 3150 

notice  of  dishonor,  takes  effect  in  whoso  favor 3151 

notice  of  dishonor,  when  excused 3155 

presentment  and  notice  of  dishonor  of,  when  excused 3156 

ib 3157 

presentment  and  notice  of  dishonor  of,  delay  in,  when  excused 3158 

presentment  and  notice  of  dishonor  of,  how  waived 3159 

how  extinguished 3164 

how  revived  after  extinction 3165 

implied  warranty  on  sale  of. 1774 

duties  of  agent  employed  to  collect 2021 

See  Bank  Notes;    Bill  of  Excuakoe;    Ckktificate  of 
Deposit;   Cueckb;  Promissoiiy  Notes. 

NEUTRAL  PAPERS— 

implied  warranty  of,  in  marine  insurance 2688 

NEWSPAPERS— Sec  Publication. 

NOMINAL  CONDITIONS— 

in  direction  for  execution  of  power,  may  be  disregarded 905 

NOMINAL  DAMAGES— 

when  allowed 3360 

NON-RESIDENT- 

stock  of,  how  transferred  ...^ 326 

alien  inheriting,  when  must  claim  inheritance 672 

NOTARY  PUBLIC— 

may  take  acknowledgment  or  proof  in  the  State 1181 

may  take  acknowledgment  or  proof  out  of  the  State 1182 

may  take  acknowledgment  or  proof  out  of  the  United  States 1183 

offer  of  performance  must  be  made  to,  when 1488 
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NOTARY  PUBLIC—    (CotUinued.)  Section. 

negotiable  instrument  must  be  presented  to,  when 3131 

bill  of  exchange  payable  at  office  of,  when 3176 

bill  of  exchange  must  be  presented  to,  when 3186 

bill  of  exchange  protested  by,  when 3226 

protest,  how  made  by 3227 

making  protest,  may  give  notice  thereof. 3231 

NOTE— See  Peomissokt  Note;  Negotiable  Inbteumekt. 

NOTICE— 

actual,  defined 18 

constructive,  defined 18 

ib 19 

filing  inventory  of  wife's  property,  as 166 

to  be  given  to  stockholders,  of  meeting  to  continue  coiporate  ex- 
istence   287 

of  meeting  of  corporation 302 

of  assessment  of  stock 835 

of  delinquent  assessment '. 337 

ib 338 

ib .: : 339 

to  tenant  at  will  to  quit 789 

effect  of  such 790 

of  intention  to  reenter 791 

not  necessary  before  action 793 

rights  of  purchaser  for  value  without 856 

ib 869 

record  of  instrument,  as -. 1213 

unrecorded  instrument  valid  as  between  parties  with 1217 

certain  instruments  not  to  be  avoided  against  purchaser  with 1228 

of  appropriation  of  water 1415 

ib 1416 

of  selection  of  one  of  several  alternatives  to  be  given 1449 

of  selection  of  place  of  delivery  to  be  given 1756 

of  adverse  claim  to  deposit,  to  be  given  to  depositor 1825 

depositary  must  give,  of  deposit  to  real  owner 1826 

depositary  must  give,  of  sale  of  deposit  in  danger  of  perishing 1837 

duty  of  gratuitous  depositary  ceases  upon 1847 

finder  must  give,  of  thing  found 1865 

innkeeper  exempted  from  liability  by  giving  certain 1860 

hiring  terminated  by  what 1934 

tenant  must  give  landlord,  of  adverse  proceeding 1949 

hirer  of  real  property  may  repair  after 1942 

hirer  of  personal  property  may  repair  after 1957 

certain,  terminates  employment 1996 

ib 1999 

of  arrival  of  freight,  to  be  given  to  consignee,  when 2120 

of  storage  of  freight,  to  be  givei>  to  consignee,  when 2121 


INDEX.  T2T 

NOTICE—    (Continued.)  Section. 

trustee  must  give  beneficiary,  'of  acquisition  of  adverBe  interests 2233 

to  principal  or  agent,  when  deemed  to  the  other 2332 

of  renunciation  of  partnership,  relieves  partner  from  liability 2417 

per.-sonal,  of  dissolution  of  partnership,  when  necessary 2453 

by  change  of  name  sufficient 24r4 

of  dissolution  of  special  partnership 26C9 

of  loss  under  insurance,  must  be  given 26r3 

of  loss  under  insurance,  defects  in,  how  waived 26r6 

of  lo'JS  under  insurance,  delay  in,  how  waived 2636 

abandonment  of  ship  to  insurer  made  by 2721 

requisites  of  such 2722 

of  transfer  of  life  insurance  policy,  not  necessary,  when 2765 

of  principal's  default,  guarantor  not  entitled  to 2808 

to  writer  of  letter  of  credit,  when  necessary 2865 

recording  assignment  of  mortgage  operates  as 2935 

certain,  to  bo  given  before  sale  of  pledged  property 8002 

of  sale  of  pledged  property  may  be  waived 8003 

to  carrier  or  depositary,  necessary  to  stoppage  in  transit 3079 

of  dishonor,  to  be  given  to  indorser 3116 

of  dishonor,  by  whom  to  be  giver 314 

of  dishonor,  form  of 3143 

of  dishonor,  how  to  be  served 3144 

of  dishonor,  how  served  after  death  of  indorser,  etc 3145 

of  dishonor,  given  in  ignorance  of  death,  valid 3146 

of  dishonor,  at  what  time  to  be  given 3147 

of  dishonor,  when  to  be  mailed 3148 

of  dishonor  by  agent,  need  only  bo  given  to  principal 3149 

of  dishonor  by  party  charged  with,  time  allowed  for 31fi0 

of  dishonor,  inures  to  benefit  of  other  parties 3151 

of  dishonor,  when  excused 31R5 

ib : 31f6 

ib 3157 

ib 3220 

of  dishonor,  delay  in,  when  excused 3158 

of  dishonor,  may  be  waived 3159 

of  dishonor,  acceptor  for  honor  entitled  to 32C6 

of  dishonor,  acceptance  for  honor  does  not  excuse 3207 

before  abatement  of  nuisance,  when  necessary 3503 

NOVATION— 

defined 1530 

how  made 1531 

a  contract 1532 

rescission  of. ; 1533 

NUISANCE— 

defined 3479 

nothing  authorized  by  statute  to  be  deemed 3482 
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NUISANCE—    (Continued,)  Section. 

liability  of  successive  owners  of. 3483 

abatement  of,  does  not  prejudice  claim  for  damages 34S4 

Public— 

defined 3480 

not  legalized  by  lapse  of  time /  3490 

remedies  against 3491 

indictment  against,  how  regulated 3492 

when  private  person  may  sue  upon 3493 

may  be  abated,  by  whom  and  how 3494 

ib T 3495 

Private—' 

defined .* 3481 

remedies  against 3501 

may  be  abated,  by  whom  and  how 3502 

only  upon  notice,  when 3503 

NULLITY  OP  MARRIAGE— 

causes  for < 82 

action  to  obtain  decree  of,  where  and  by  whom  commenced 83 

effect  of,  on  children 84 

ib 85 

effect  of  judgment  of..... 86 

Bee  Divorce. 

NUNCUPATIVE  WILL— 

how  executed 1288 

requisites  to  make  valid 1289 

proof  of. 1290 

probate  of. 1291 

need  not  be  in  writing 1276 

See  Will. 

O 

OATH- 

defined 12 

person  solemnizing  marriage  may  administer 72 

person  taking  acknowledgment  authorized  to  administer 1201 

OBEDIENCE— 

due  from  employ^  to  employer 1981 

due  from  factor  to  principal 2027 

due  trom.  carrier 2115 

due  from  trustee 2258 

OBJECT  OF  CONTRACT— 

defined 1595 

must  be  lawful,  possible,  and  ascertainable 1596 

when  deemed  possible..' 1597 

when  illegality  of,  renders  contract  wholly  void 1598 

when  illegality  of,  renders  contract  partly  void 1599 
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OBJECTIONS—  Section, 

to  ofTcr  of  performanoOf  where  to  be  made 1501 

OBLIGATION— 

minor  cannot  disaffirm  certain 37 

defined ^ 1427 

how  arise 1428 

rules  for  interpretation  of 1429 

kinds  of 1430 

when  joint 1431 

contribution  between  joint  parties  to 1432 

when  conditional 1434 

conditional,  species  of. 1436 

conditional,  what  must  be  done  before  enforcing 1439 

conditional,  when  performance  of,  excused 1440 

conditional,  when  conditions  of  void 1441 

conditional,  involving  forfeiture,  how  interpreted 1442 

subject  of  ownership 655 

how  far,  good  consideration 1606 

implied  warranty  on  sale  of  written  executory 1774 

not  implied  iVom  creation  of  lien 2891 

specific  performance  of. 2384 

transfer  of  burden  of. 1457 

transfer  of  right  of. ■ 1458 

alternative,  who  has  light  of  selection 1448 

alternative,  right  of  selection,  how  lost 1449 

alternative,  indivisible i 1450 

alternative,  effect  of  nullity  of  one  or  more 1451 

Ejcti7iction  of— 
by  performance  (see  Performance). 
by  offer  of  performance  (see  Offer  of  Performance). 
by  prevention  of  performance  (see  Prevention  of  Perform- 
ance). 
by  accord  (see  Accord). 
by  novation  (see  Novation). 
by  release  (see  Kelease). 
by  rescission  (see  Bescission). 
created  by  contract  (see  Contract). 
Impobed  by  Law — 

to  abstain  from  injury 1708 

to  compensate  for  deceit 1709 

to  restore  thing  wrongfully  acquired 1712 

to  restore  thing  upon  demand 1713 

to  restore  thing  without  demand 1713 

to  compensate  for  negligence 1714 

See  Agency;  Carriage;  Deposit;  Exchange;  Hiring; 

Guaranty;    Indemnity;    Insurance;    Lien;    Loan; 

Negotiable  Instrument;  Partnership;  Service. 
92— vol.  ii. 
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OCCUPANCY—  Section. 

property  may  be  acquired  by 1000 

title  by 1006 

OCCUPATION— See  Possession. 


• 


ODD  FELLOWS  ASSOCIATION— 

may  hold  how  much  real  estate 596 

OFFER— 

to  contract,  acceptance  of,  how  made 1582 

to  contract,  what  is  deemed 1584 

to  contract,  must  be  absoUite 1585 

to  contract,  may  be  revoked,  when 1586 

to  contract,  how  revoked 1587 

of  guaranty,  not  binding 279d 

OFFER  OF  PERFORMANCE— 

passes  title  to  personal  property  under  executory  agreement  of  sale  1141 

extinguishes  obligations 1485 

extinguishes  obligations  for  payment  of  money,  when 1500 

paitial,  has  no  effect 1486 

by  whom  made 1487 

to  whom  made 1488 

where  may  be  made 1489 

when  mu§t  be  made 1400 

ib 1491 

with  compensation  for  delay 1492 

to  be  made  in  good  faith -. 1493 

must  be  unconditional 1494 

must  be  unconditional,  except  as  to  certain  cases 1498 

party  making,  must  be  able  to  perform 1495 

receipt  may  be  required  upon 1499 

objections  to  mode  of,  when  waived 1501 

thing  offered  need  not  be  produced 1496 

thing  offered  to  be  kept  separate 1497 

thing  offered,  title  to,  v^sts  in  creditor '..  1502 

thing  offered,  how  to  be  kept  by  debtor 1503 

effect  of,  on  accessories  of  obligation 1504 

what  excuses 1511 

effect  of  refusal  to  accept  performance  made  before 1515 

lien  may  be  redeemed  by 2905 

ability  and  willingness,  when  equivalent  to 3130 

of  concurrent  conditions,  when  necessary 1439 

of  concurrent  conditions,  when  excused 1440 

by  any  person  exonerates  surety 2839 

OFFICE— 

lawful  exercise  of,  not  to  be  restrained  by  injunction 3423 

See  Officer. 
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OFFICER—  Section. 

what  may  solemTiize  marriage 70 

duty  of  solemnizing  maniage 72 

ib 73 

town,  may  bind  out  child  to  appicnticcdiip 269 

lien  of : 8057 

not  to  be  restrained  by  injunction  from  exercising  his  lawful  func- 
tions   3423 

what,  may  take  proof  and  acknowledgment  of  instruments 1180 

ib V 1181 

ib 1182 

ib 1183 

taking  proof  or  acknowledgment,  must  indorse  certificate ,1193 

ib 1188 

taking  proof  or  acknowledgment,  must  affix  seal  and  signature 1193 

taking  proof  or  acknowledgment,  form  of  certificate  of. 1189 

ib 1190 

ib '. 1191 

ib 1192 

taking  acknowledgment,  powers  of. 1201 

taking  proof  of  execution,  must  have  proof  of  identity  of  witness..  1196 

taking  proof  of  execution,  evidence  roust  prove  what,  to 1199 

taking  proof  of  execution,  authorized  to  do  certain  things 1201 

Or  Corporations— 

by-laws  to  regulate  compensation  and  duties  of. 303 

Directors  to  elect  President,  Treasurer,  and  Secretary 808 

proceedings  for  removal  of 310 

liability  of,  making  false  certificate,  etc 316 

married  women  may  become 285 

oath  of,  on  filing  articles  of  incorporation 295 

election  to  fill  vacancies 318 

OLOGRAPHIC  WILL— 

defined 1277 

need  not  be  in  writing 1276 

OPINION— 

information  as  to  matters  of,  need  not  be  given  on  insurance 2570 

OPPRESSION— 

avoids  contract,  when 1567 

ib : 1569 

exemplary  damages  allowed  in  case  of 8294 

interest  as  damages  allowed  in  case  of. 3288 

OPTION— 

of  owner  in  confusion  of  goods,  as  to  the  value  or  thing  itself. 1032 

as  to  place  of  offering  performance,  debtor  has 1489 

as  to  delivery,  notice  of  exercise  of,  must  be  given 1756 

how  waived 1756 
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OPTION—    {Continued,)  Section. 

of  beneficiary  in  case  of  breach  of  trust  by  trustee 2237 

of  payee,  as  to  class  of  payment  of  neji^otiable  instrument 3090 

ORAL— 

transfer  may  be,  when 1052 

what  contracts  may  be 1022 

negotiations  superseded  by  writing •  1625 

contract  in  writing,  may  be  altered  by... 1698 

representation  in  insurance  may  be 2571 

will  may  be 1276 

declarations  of  auctioneer  cannot  modify  written  conditions  of  sale.  1795 

ORPHANS— 

corporations  may  be  formed  for  maintaining  asylums  for  support, 

etc.,  of 286 

in  asylums,  may  be  apprenticed,  how 265 

OSTENSIBLE  AGENCY— See  Agency. 

OSTENSIBLE  AUTHORITY-^See  Authority. 

OVER-INSURANCE— 

return  of  premium  on,  how  made 2620 

return  of  premium  on,  effected  by  simultaneous  policies 2621 

return  of  premium  on,  by  successive  policies 2622 

See  Insuranc£. 

OWNER— 

who  may  bo 671 

all  property  has 669 

of  what  the  State  is 670 

aliens  inheriting,  when  must  claim  as 672 

rights  of 732 

of  thing,  owns  its  products 732 

of  future  estate  may  use  easement,  when 808 

of  dominant  tenement,  may  enforce  easement 809 

of  servient  tenement,  may  recover  land  subject  to  easement 810 

joint,  defined 683 

in  common,  defined..... 686 

in  partnership,  defined 684 

of  ship,  controversy  between,  how  determined 964 

delivery  of  deposit  to  joint,  how  made 1827 

in  real  property,  rights  of,  as  to  boundaries 830 

ib 831 

in  real  property,  rights  of,  entitled  to  everything  beneath  or  above  it.  829 

in  real  property,  rights  of,  to  lateral  and  subjacent  support 832 

in  real  property,  rights  of,  to  trees 838 

of  life  estate,  how  may  use  it 818 

duties  of. 840 
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OWNER—    (Cfontinued.)  Section. 

of  estate  for  years  or  at  will,  rights  of », 8ld 

ib 820 

mutual  obligations  of  coterminous 841 

rights  of  coterminous  to  support 832 

remedies  of,  for  injury  done  to  inheritance 826 

for  life,  estate  of,  when  changed  into  a  fee 918 

for  life,  empowered  to  make  lease,  cannot  retransfer  power 926 

for  life,  may  release  such  power 927 

for  life  or  years,  effect  of  conveyance  by,  in  excess  of  his  estate 1108 

thing^obtaincd  without  consent  of,  to  be  restored ;. 1712 

depositary  to  give  notice  to  real,  of  thing  deposited 1826 

finder  of  lost  property  to  give  notice  to 1865 

of  property  found,  may  exonerate  himself  from  claim  of  finder 1871 

effect  of  insurance  by  part 2590 

of  ship  (see  Ship  Owner). 

OWNERSHIP— 

,     defined - 654 

what  may  be  the  subject  of. 655 

wild  animals,  when  the  subject  of 656 

modification  of 678 

absolute,  defined 679 

qualified,  defined 680 

several,  defined 681 

joint,  defined 683 

in  partnership,  defined 684 

in  common,  defined v...  686 

ib 685 

of  thing  formed  by  uniting  materials 1029 

conditions  of. 707 

disposition  of  income  during  suspension  of. 733 

termination  of 739 

suspension  of  absolute,  of  a  term  of  years 770 

right  to  actual  possession  creates  legal ; 848 

of  product  of  the  mind 980 

ib 981 

of  trade  marks  and  signs 991 

of  good  will  of  business 992 

of  titledeeds 994 

of  fixtures 1013 

of  alluvion 1014 

of  land  formed  by  sudden  removal  of  bank 1015 

of  islands  in  navigable  streams 1016 

of  islands  in  unnavigable  streams 1017 

of  islands  formed  by  division  of  stream 1018 

of  abandoned  bed  of  stream 1019 

of  thing  formed  by  uniting  property  of  several  owners 1025 

ib 1030 
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OWNERSHIP—    {Ocmtinued.)  Section. 

of  thing  foimed  by  one  with  materials  of  another 1028 

of  water,  how  acquired 1410 

finder  of  lojit  property  may  require  proof  of 186fi 

See  Pkofiskty;  Interksts;  Estatkb. 

P 

PAPER- 

doimed 14 

PARENT— 

abduction  of  forbidden 49 

may  di-pute  lep^itimacy  of  child 195 

obligation  of,  as  to  support,  etc.,  of  child 196 

allowance  to,  for  eupport  of  chi!d 201 

has  no  control  over  property  of  child 202 

remedy  for  abuse  by 203 

when  authority  of  ceases 204 

remedy  whore,  dies  without  providing.for  support  of  child 205 

when  liable  for  necessaries  furnished  child 207 

when  not  liable  for  necessaiics  furnished  child 208 

may  relinqui»h  services  and  custody  of  child ^  211 

right  of,  to  determine  residence  of  child 213 

when  may  bring  action  for  exclusive  control  of  child 199 

when  neither,  has  superior  right  to  control  of  child 198 

abandoning  child,  presumptively  relinquishes  control  of  it 211 

consent  of  both  ueces.sary  to  adoption  of  child 224- 

appointment  of  guardian  by 241 

consent  of,  when  necessary  to  apprcnticehhip  of  child ~  265 

PARENT  AND  CHILD— 

marriage  between,  incestuous 59 

legitimacy  of  relationship  between 193 

ib 194 

reciprocal. duties  of,  as  regards  maintenance ." 206 

contract  of  either  avoided  by  menace  or  duress  of  the  other 1569 

ib 1570 

PARTIAL  PERFORMANCE— 

effect  of. 1477 

offer  of,  void 1486 

when  extinguishes  obligation 1524 

makes  oral  contract  of  sale  valid,  when ^ 1741 

effect  on  guarantor  of  principal's  accepting 2822 

does  not  extinguish  lien 2912 

PARTIES— 

consent  of,  necessary  to  marriage 55 

to  marriage,  who  may  be 56 

to  marriage,  who  may  not  be 59 


INDEX.  735 
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PAETIES—    (Continued.)  Section. 

to  contract,  who  may  be 1556 

to  contract,  when  minors,  etc.,  may  be 1557 

to  contract,  must  bo  capable  of  identification 1558 

to  loan,  may  agree  to  any  rate  of  interest 1918 

to  loan,  may  a^ee  to  compound  interest 1919 

PABTITION— 

of  dominant  tenement 807 

PARTNER— 

what 2395 

part  owner  in  shipor  not ^ 2396 

can  be  admitted  only  by  unanimous  consent 2397 

interest  of,  in  partnership  property 2402 

interest  of,  in  profits  and  losses 2403 

ib 2404 

may  require  partnership  property  to  be  applied  to  payment  of  debts  2405 

lien  of,  on  partnership  property 2405 

relation  of,  confidential « 2410 

is  a  trustee 2410 

must  act  in  best  faith 2411 

must  not  take  advantage  of  copartners \ 2411 

must  account  to  the  firm  .' 2412 

entitled  to  compensation  for  expenses 2412 

not  entitled  to  compensation  for  services 2413 

may  renounce  partnership,  how 2417 

efifect  of  renunciation  by 2418 

who  liable  as 2444 

ib 2445 

GfiNERAL — 

authority  of. 2428 

ib 2430 

majority  may  bind  minority 2428 

authoiity  of,  as  agent  for  the  firm 2429 

what  authority,  has  not 2430 

authority  of,  confined  to  acts  in  good  faith 2431 

authority  of,  in  liquidation 24C8 

profits  made  by,  belong  to  firm,  when 2435 

must  not  engage  in  separate  business,  when 2436 

may  engage  in  separate  business,  when 2437 

must  account  to  firm  for  profits 2438 

liability  of  joint 2442 

liability  of  joint,  for  acts  of  copartner 2443 

liability  of  joint,  for  acts  of  one  held  out  as 2444 

liability  of  joint,  continues  after  dissolution,  when 2453 

may  dissolve  partnership 2449 

partial  dissolution  of  partnership  by 2451 

entitled  to  judgment  of  dissolution,  when 2452 
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PARTNER   (Gkneral>-,  (Gontimicd.)  Section. 

notice  of  withdrawal  of,  when  sufficient  to  dissolve 2454 

may  act  in  liquidation,  when   2459 

ib 2460 

how  may  act  in  liquidation 2462 

change  of  interest  of,  does  not  avoid  insurance 2557 

effect  of  insurance  by  one  of  several 2590 

Special— 

authority  of .' 2489 

may  investigate  and  advise 2490 

may  lend  to,  and  recover  from  firm 2491 

claim  of,  on  firm  is  subordinate 2491 

not  necessary  party  to  actions  by  or  against  firm 2492 

must  not  withdraw  capital 2493 

must  re;<tore  capital  withdrawn 2494 

may  receive  interests  and  profits 2494 

liability  of  contribution  of 2501 

liability  of,  for  unintentional  act 2502 

new,  how  admitted 2506 

name  of,  when  not  used 2510 

Mining — 

!  defined 2511 

\  ib 2512 

rights  and  responsibilities  of. 2513 

ib 2514 

!  ib , 2515 

ib 2516 

power  of,  as  agent 2519 

PARTNERSHIP— 

interest,  what 684 

\  partners  may  agree  not  to  carry  on  same  business  in  city  or  town 

after  dissolution 1675 

defined 2395 

joint  use  of  ship  does  not  create 2396 

formation  of 2397 

property,  defined 2401 

property,  partners*  interest  in 2402 

property  to  be  applied  to  partnership  debts 2405 

property,  what  is  presumed  to  be 2406 

property,  power  of  partner  over  in  liquidation 2461 

profits  and  losses,  how  divided 2403 

when  agreement  for  division  of  losses  implied 2404 

obligations  of  parties  to 2410 

parties  to,  must  act  in  good  faith 2411 

parties  to,  to  account 2412 

parties  to,  to  serve  without  compensation 2413 

renunciation  of. 2417 

efiTect  of  renunciation  of. 2418 
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PARTNERSHIP—    (Continued.)  Section. 

General— 

defined .^ 2424 

bound  by  a  decision  of  the  majority 2428 

each  partner  agent  for 2429 

authority  of  partners  in 1 2430 

acts  in  bad  faith  do  not  bind 2481 

profits  of  partners  belong  to 2435 

partner  in,  may  not  engage  in  certain  business 2436 

partner  in,  may  engage  in,  what 2437 

partner  in,  must  account  for  certain  profits 2488 

partner  in,  liability  of,  to  third  persons 2442 

partner  in,  liability  of  one  held  out  as 2444 

partner  in,  who  liable  as *  2445 

duration  of. 2449 

total  dissolution  of. 2450 

partial  dissolution  of. 2451 

partner  entitled  to  dissolution  of. 2452 

notice  of  termination  of. 2458 

notice  of  change  of  name  of. 2454 

partners'  powers  after  dissolution 2458 

liquidation  of,  who  may  act  in 2459 

liquidation  of,  who  may  not  act  in 2460 

liquidation  of,  powers  of  partners  acting  in 2461 

ib .*. 2462 

use  of  fictitious  name  in 2466 

name  of  foreign 2467 

name  of  foreign,  how  maybe  continued ! 2468 

certificates  of  use  of  foreign  name  to  be  filed 2469 

ib 2470 

ib 2471 

Special— 

how  formed 2477 

of  what  to  consist. 2478 

certificate  of,  must  be  made 2479 

certificate  of,  must  be  acknowledged  and  recorded 2480 

liability  of  partners  in  making  false  certificate 2481 

afiSdavit  as  to  sums  contributed  to 2481 

requisites  for  forming 2482 

certificate  to  be  published 2483 

aflSdavit  of  publication  of  certificate  to  be  filed ^ 2484 

renewal  of f. 2485 

who  may  transact  business  of 2489 

special  partner  in,  may  investigate  and  advise 2490 

special  partner  may  lend  to  and  recover  from 2491 

special  partner  must  not  withdraw  capital  from 2498 

ib 2496 

93— vol.  ii. 
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PABTNERSHIP   (Special)—    (CkmHnued,)  Section. 

special  partner  may  receive  profits  from 2494 

general  partners  may  su^  and  be  sued  alone 2492 

transfer  of,  with  intent  to  prefer  creditors,  void 2496 

liability  of  general  partner  in 2500 

liability  of  speMal  partner  in 2501 

liability  of  special  partner  for  unintentional  act 2502 

who  may  question  existence  of. 2503 

how  made  general 2507 

how  new  special  partners  may  be  admitted  to 2508 

dissolution  of. 2509 

name  of  special  partner  in,  not  to  be  used^  when 2510 

Mining— 

how  formed..;...... 2511 

ib , 2512 

rights  of  members  of. 2513 

ib 2514 

ib 2515 

how  effected  by  purchase  of  interest 2516 

ib 2517 

ib 25fe 

majority  of  control : 2520 

PASSENGER— 

power  of  shipmaster  over 2038 

carrier  to  afford  reasonable  accommodation  for 2103 

ib 2180 

\\ 2184 

carrier  must  caiTy  luggage  of , 2180 

carrier  liable  fbr  luggage  of 2182 

carrier  must  deliver  luggage  of. 2183 

carrier  has  lien  on  luggage  of. 2191 

entitled  to  a  seat 2185 

when  fare  may  be  demanded  from 2187 

may  be  ^ected  for  non-payment  of  fare - 487 

ib 2188 

when  may^be  required  to  pay  additional  fare 2189 

if  ejected,  Ebltq  cannot  be  collected  from 2190 

accepting  a  ticket  assents  to  the  obligation  therein 2176 

damages  for  carrier's  refusing  to  receive 3315 

See  Cabkieb  of  Persons. 


PASTURE— 

right  of,  a  servitude 801 

PAWNBROKER— See  Plbdqb;  Pledgee;  Pledgeholder. 

PAYEE— 

under  negotiable  instrument  must  be  ascertainable 3089 

negotiable  instrument,  when  payable  to  fictitious 3103 
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PAYEE—    (Continued,)  Section. 

option  of,  as  to  pnyment 3090 

indorser,  when  liable  to 3117 

PAYMENT— 

of  money,  wife  cannot  make  contract  for 107 

defined 1478 

application  of  general 1479 

pecuniary  obligation,  how  extinguished  by  offer  of. 1500 

effect  of  offer  of,  on  accessory  of  obligation 1504 

of  less  than  liquidated  debt,  effect  of. 1524 

to  agent,  when  sufficient 2335 

when  necessary  to  claim  on  indemnity 2778 

of  negotiable  instrument,  may  be  made  to  whom! 3164 

payee's  option  as  to  class  of 8000 

for  honor,  may  be  made,  when 3203 

for  honor,  how  may  bo  made 3205 

•  for  honor,  must  be  accepted 3204 

'  for  honor,  how  made  in  case  of  foreign  bill 3233 

time  and  place  of. 3009 

ib ! ^ 3100 

See  Performance;  Offer  of  Performance.   , 

PENAL  BONDS— 

valid,  except  as  to  penal  clauses 1669 

PENAL  DAMAGES— 

for  failure  to  quit,  after  notice 3344 

for  willful  holding  over  by  tenant 3345 

for  injuries  to  trees,  etc 3346 

for  injuries  inflicted  in  a  duel 3347 

ib... 3348 

See  Damages. 


• 


PENAL  LAW— 

specific  relief  not  granted  to  enforce 3369 

PENALTY— 

imposed  by  contract,  void ; 1669 

surety  not  liable  beyond 1 2836 

specific  relief  not  granted  to  enforce 3369 

contract  with,  may  be  specifically  enforced 3389 

PEBFORMANCE— 

when  time  appointed  for,  falls  on  a  holiday ; 11 

of  power,  may  be  enforced > 9S2 

grantee  entitled  to  grant  on,  of  precedent  conditions 1110 

of  condition  precedent,  when  necessary 1439 

of  condition  precedent,  when  excused 1440 

of  obligation,  extinguishes  its 1473 

by  one  joint  debtor  extinguishes  liability  of  all ^  1474 
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PERFOKMANCE—    (C(mtmued.)  '  Section. 

to  one  joint  creditor  sufficient * 1475 

in  mode  directed  by  creditor,  sufficient ; 1476 

effect  of  partial 1477 

when  called  payment 1478 

application  of  general 1479 

offer  of  (see  Offer  of  Performance). 

when  pledgee  must  demand 3001 

how  excused 1511 

effect  of  prevention  of 1512 

ib 1513 

ib 1514 

effect  of  refusal  to  accept,  before  offer 1515 

of  conditions  of  proposal,  is  acceptance 1584 

of  contract,  time  of. 1657 

penalties  in  contract  for  non-,  void 1669 

extension  of  time  of,  how  effected 1698 

surety  may  compel,  by  principal 2846 

• 

PERILS— 

insured  against,  what  may  be 2531 

insureds  against,  effect  of  remoteness  and  proximatcness  of. 2626 

insured  against,  insurer  liable  for  losses  incurred  in  rescue  from 2627 

excepted  in  insurance,  effect  of  loss  by .,..t 2628 

caused  by  fraud,  insurer  not  liable  for 2629 

caused  by  negligence,  insurer  liable  for 1629 

Of  the  Sea— 

defined 2199 

marine  carrier  not  liable  for  damages  caused  by 2197 

See  Insurance. 

PERISHABLE  PROPERTY— 

future  interests  in,  how  protected « 947 

PERSONAL  PROPERTY— 

term  includes  what 14 

defined 663 

application  of  interests  in  real  property  to 701 

by  what  law  governed 946 

future  interests  in,  how  protected 947 

of  wife  to  be  stated  in  an  inventory ,*•  165 

non-negotiable  written  contract-for  delivery  of,  transferable 1459 

contract  for  sale  of 1739 

'      lien  of  seller  of. 3049 

real  property,  when  deemed 1338 

accession  to  (see  Accession). 
tran&fer  of  (see  Traksfer;  Sale). 
bequest  of  (see  Bequest;  Leoact;  Will.) 
mortgage  of  (see  Mortqaoe,  Personal.) 
pledge  of  (see  Pledge.) 


V. 
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PERSONAL  RELATIONS—  Section. 

right  of  protection  from  injury  to •   43 

rights  of,  forbid  what 49 

right  to  use  force  to  protect 50 

PERSONAL  REPRESENTATIVES— 

of  minor,  when  may  disaffirm  his  contract 35 

defined 1385 

property  of  intestate  passes  to 1384 

to  distribute  property,  how 1384 

possession  of  legacy  obtainable  only  from 1363 

inventory  by  legitee  for  life,  when  to  be  delivered  to 1365 

of  seaman,  when  entitled  to  his  wages * ~  2062 

See  Will;  Succession. 

PERSONAL  RIGHTS— 

defined  and  regulated 43 

PERSONS— 

defined *  14 

PERSONS  OP  UNSOUND  MIND— 

term  includes  what 14 

custody  of. 32 

cannot  disaffirm  contract  for  necessaries 36 

when  cannot  contract 38 

when  may  contract 39 

powers  of,  whose  incapacity  has  been  adjudged 40 

when  civilly  liable  for  wrongs 41 

not  lial)le  in  exemplary  damages 41 

guardianship  of. 258 

cannot  make  will 1271 

PETITION— 

of  judgment  creditor  to  have  homestead  appraised 1245 

such  to  be  verified 1246 

such  to  be  filed  witj^  County  Clerk 1247 

copy  of,  to  be  served  on  claimant 1248 

PEW— 

may  be  held  as  an  easement 801 

may  be  held  as  a  servitude 802 

PILOT— 

shipmaster  must  take,  when 2086 

who  responsible  for  negligence  of 2384 

PIONEER  ASSOCIATION— 

may  hold  how  much  real  estate 596 
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PLACE—  Section. 

of  performance,  defined 1489 

where  goods  sold  must  be  delivered 1755 

where  goods  sold  must  be  delivered,  option  as  to 1756 

where  goods  sold  must  be  delivered,  notice  of  option  as  to 1756 

where  thing  deposited  must  be  delivered 1824 

of  payment  need  not  be  stated  in  negotiable  in.*.trument 3091 

at  which  negotiable  instrument  muf^t  be  presented 3181 

ib /. 3186 

ib ; 3211 

at  which  bill  of  exchange  is  payable 3212 

at  which  protest  must  be  made 32:18 

where  thing  borrowed  must  be  delivered 1896 

of  payment  of  negotiable  instrument 3C99 

ib 3100 

PLEDGE— 

defined ^.  2986 

what  to  be  deemed 2987 

lien  of,  dependent  on  possession 2^88 

covers  increase  of  property 3989 

lienor  may,  to  extent  of  lien *. '. 2990 

factor  may  not,  property  of  his  principal 2368 

when  valid  against  real  owner 2991 

lender,  defined « 2992 

pledge  lender  may  withdraw,  when 2994 

holder,  defined 2993 

holder,  obligations  of. 2995 

*            further,  when  may  be  required 2999 

sale  of,  may  be  made  when 3000 

sale  of,  not  until  demand  made 3001 

sale  of,  notice  .of  time  and  place  of,  necessary 3002 

sale  of,  notice,  when  may  be  waived 3003 

sale  of,  demand  before,  may  be  waived,  how 3004 

sale  of,  to  be  by  auction 3005 

sale  of,  pledgor  may  compel 3007 

sale  of,  evidences  of  debt  under .'. 3006 

sale  of,  pledgor  entitled  to  surplus  at 30C8 

sale  of,  what  pledgee  may  retain  from .* 3009 

sale  of,  when  pledgee  may  purchase  at 3010 

foreclosure  of. 3011 

may  be  contained  in  negotiable  instrument 3092 

See  Lien. 

PLEDGEE— 

must  have  possession 2988 

may  commit  possession  to  pledge  holder. 2993 

liable  as  depositary  for  reward 2997 

may  require  further  pledge,  when 2999 

may  sell  thing  pledged,  when 30CO 
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PLEDGEE—    (C<mtinued.)  Section. 

how  may  sell  thing  pledged y...  3005 

must  not  sell  evidences  of  debt 3006 

must  demand  performance  before  sale 8001 

must  give  notice  of  sale 3002 

n^y  retain  what,  out  of  proceeds  of  sale .' 3000 

must  pay  surplus  to  pledgor 3008 

cannot  purchase,  except  from  pledgor 3010 

may  foreclose  right  of  redemption,  how 3011 

may  be  authorized  by  Court  to  purchase 3011 

PLEDGE  HOLDER— 

defined 2098 

must  enforce  all  rights  of  pledgee 2996 

for  reward,  cannot  exonerate  himself. 2995 

for  reward,  liable  as  depositary  for  reward 2997 

gratuitous,  may  exonerate  himself,  how 2995 

gratuittms,  liable  as  gratuitous  depositary 2908 

can  purchase  from  pledgor  only 3010 

PLEDGOR?-  I 

must  deliver  possession 2988 

for  benefit  of  third  person,  rights  of. 2992 

for  benefit  of  third  person,  cannot  withdraw  pledge,  when 2994 

must  make  further  pledge,  when 2990 

entitled  to  demand  before  sale 3001 

entitled  to  notice  of  sale '. 3002 

waiver  of  demand  by 3004 

waiver  of  notice  by 3003 

may  require  sale  of  thing  pledged 3007 

surplus  "proceeds  of  sale  to  be  paid  to 3008 

thing  pledged  can  be  purchased  by  pledgee,  etc.,  only  from 3010 

PLURAL  NtJMBER- 

included  in  singular 14 

includes  singular 14 

POLICY  OF  INSURANCE— 

defined 2586 

must  specify  what .*.....  2587 

representation,  how  afiTccts 2575 

interest  of  person  specified  in,  alone  covered 2588 

interest  of  principal,  how  may  be  covered  by 2580 

interest  of  joint  owners,  etc.,  how  may  be  covered  by 2500 

who  can  claim  benefit  of  general  description  in 2591 

may  be  made  for  benefit  of  successive  owners 2592 

transfer  of  thing  insured  does  not  transfer 2598 

•  transfer  of,  suspends 2593 

open,  defined * 2595 

valued,  defined ; 2596 

•                running,  defined 2597 
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POLICY  OF  INSURANCE—    (Continued.)  Section 

effect  of  receipt  in 2598 

agreement  not  to  transfer  claim  under,  after  loss,  void 2599 

express  warranty  must  be  in 2605 

positive  statement  in,  is  a  warranty 2607 

ib i ^ 2608 

when  avoided  by  breach  of  warranty 2612 

of  life,  may  pass  by  will,  transfer,  etc 2761 

See  Insurance. 

POSSESSION— 

summary  proceedings  for,  of  property 794 

right  to  actual,  creates  legal  ownership 848 

owner  of  property  in  adverse,  may  transfer  his  title 1047 

means  of  obtaining,  of  personal  property,  necessary  to  validity  of 

gift 1147 

of  legacies,  how  obtained 1363 

damages  for  unlawful,  of  real  property 3334 

quiet  covenant  of,  implied  in  hiring 1927 

ib 1955 

lease,  when  renewed  by  continued 1W5 

mortgagee  not  entitled  to 2927 

mortgagee,  when  may  take,  of  mortgaged  personal  property 2966 

change  of,  necessary  in  pledge 2988 

when  transferred  for  security  deemed  pledged 2987 

bottomry  lien  is  independent  of. 3027 

vendor's  lien  is  independent  of. 3046 

seller  of  personal  property,  lien  dependent  on 3049 

purchaser  of  real  property,  lien  independent  of. 3050 

lien  for  services  is  dependent  on 3051 

factor's  lien  is  dependent  on \ 3053 

banker's  lien  is  dependent  on '. 3054 

shipmaster's  lien  is  independent  of t 3055 

seaman's  lien  is  independent  of. 3056 

officer's  lien  is  dependent  on 3057 

POSSIBLE— 

object  of  contract  must  be 1596 

what  is  deemed 1597 

POSSIBILITY— 

mere,  cannot  be  transferred .-. 700 

ib 1045 

POSTHUMOUS  CHILD— 

when  takes  by  succession 698 

ib 1339 

birth  of,  defeats  certain  future  interests 739 

deemed  living  at  the  death  oik  parent 1403 
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POST  OFFICE— See  Mail.  Section. 

POWER— 

minor  cannot  give  delegation  of. 33 

person  of  unsound  mind  cannot  give  delegation  of 40 

what  express  trusts  are  valid  as 860 

ib 858 

creation  of  certain,  not  prohibited 861 

of  sale,  may  be  conferred  by  mortgage 2932 

in  relation  to  real  property 878 

defined 880 

author  of,  defined 881 

holder  of. 881 

general 883 

special 884 

beneficial 885 

in  trust 886 

in  trust,  general 887 

in  trust,  special 888 

in  trust,  are  imperative 932 

in  trust,  effect  of  right  of  election  under 933 

in  trust,  shares  of  beneficiary  under 934 

ib 935 

in  trust,  execution  of,  after  death  of  trustee 936 

in  trust,  execution  of,  when  devolves  on  District  Court 987 

in  trust,  execution  may  be  adjudged  in  favor  of  creditors-: 988 

in  trust,  execution  defective,  may  be  remedied 939 

in  trust,  execution  defective,  how  aflfects  purchasers .'..  915 

in  trust,  certain  provisions  applicable  to 940 

who  may  create 889 

who  may  hold 890 

how  created 891 

may  be  reserved  by  grantor  of  an  estate 892 

of  revocation  of  trust,  may  be  reserved  by  trustor 2280 

when  irrevocable 893 

when  a  lien 894 

given  by  mortgage,  part  security 895 

execution  of,  by  whom 896 

execution  of, 'by  married  women ,.,  897 

ib 898 

'  execution  of,  how  made 899 

execution  of,  by  survivors 900 

execution  of,  by  devise  or  will 901 

execution  of,  when  not  to  be  by  will 902 

direction  b^  author,  when  disregarded 903 

ib 904 

ib 905 

94 — vol.  ii. 
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POWER—    {C(mHnued.)  Section. 

directions  by  author,  when  to  be  followed 906 

consent  of  third  person  to,  how  ^'iven 907 

ib ; 908 

omission  to  recite 909 

instrument  in,  deemed  conveyance 910 

excessive  disposition  by  virtue  of,  void  only  as  to  excess 911 

suspension  of  alienation  by,  how  computed 912 

what  estate  may  be  given  by 913 

how  affected  by  fraud 916 

married  women  may  be  vested  with 714 

general  and  beneficial,  to  married  women 917 

absolute,  unaccotnpanied  by  trust,  gives  estate  in  fee,  when 918 

ib 919 

ib 920 

to  owner  of  estate  for  years,  to  devise,  effect  of 921 

to  dispose  of  fee 922 

to  revoke 923 

special  and  beneficial,  who  may  take 924 

special  and  beneficial,  liable  to  creditors 930 

construction  of  certain  leasing 925 

to  make  leases  by  owner  for  life ' 926 

release  of  such  power 927 

to  life  owner  bound  by  mortgage 928 

effect  of  such 929 

beneficial,  not  specified  herein,  void 931 

of  revocation,  when  deemed  executed 1229 

ib 1230 

to  devise,  how  executed  by  terms  of  will 1330 

to  executor,  to  appoint  executor,  void 1372 

POWER  OF  ATTORNEY— 

by  married  woman,  void  unless  acknowledged,  how 1P94 

instruments  executed  under 1095 

to  be  recorded 1163 

how  revoked 1216 

duties  of  gratuitous  employ^  accepting 1977 

to  execute  mortgage,  requisites  of 2933 

See  Attorney  in  Fact. 

• 
PREFERENCE— 

common  carrier  of  messages  must  not  give,  except  to  €k)vernment..  2207 

ib 2208 

in  assignment  for  benefit  of  creditors,  what  may  be  given.... 3453 

in  assignment  for  benefit  of  creditors,  must  be  absolute 3454 

in  assignment  for  benefit  of  creditors,  cannot  affect  right  to  priority 

otherwise  created 3455 

in  assignment  for  benefit  of  creditors  in  case  of  joint  debtors 3456 
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PREMIUM—  Section. 

of  insurance,  how  payable 446 

when  earned 2616 

return  of,  when  must  be  made 2617 

return,  when  need  not  be  made 2618 

return,  in  case  of  fraud 2619 

return,  in  case  of  over-insurance 2620 

return,  contribution  by  simultaneous  insurers 2621 

return,  contribution  by  successive  insurers 2622 

rate  of,  must  be  specided  in  policy 2587 

effect  of  receipt  of,  in  policy 2598 

PRESCRIPTION— 

title  by 1007 

PRESENTMENT— 

by  Negotiable  Instrument — 

to  principal  debtor  not  necessary  to  charge 3130 

to  be  made,  how 8131 

to  be  made,  by  whom 3131 

to  be  made,  to  whom 3131 

to  be  made,  where 3131 

to  be  made,  when -  3131 

apparent  maturity  for  purpose  of....'. 3132 

ib .• 3134 

ib 3185 

when  excused .*. 3156 

ib, .• i 3157 

delay  in,  when  excused 3158 

when  waived r 3159 

Of  Bill  of  Exchange — 
Jibr  acceptance — 

of  one  of  a  set,  sufficient 3175 

maybe  made, '^hen 3185 

to  be  made,  how 3186 

to  be  made,  by  whom 3186 

to  be  made,  to  whom 3186 

to  be  made,  where 3186 

to  be  made,  when 3186 

to  one  of  joint  drawees,  sufficient 3187 

to  drawee  in  case  of  need,  necessary 3188 

within  what  time  necessary  to  charge  drawer,  etc.... 3189 

how  excused 3218 

delay  in,  how  excused 3219 

For  payment — 

where  to  be  made '3211 

ib 3212 

effect  of  delay  in 3218 

how  excused 8220 


748  INDEX. 

PKESENTMENT—    {Continued.)  Section. 

Op  Promissory  Note — 

effect' of  delay  in 3248 

Of  Check— 

effect  of  delay  in 3255 

See  Bill  of  Exchange;  Neootiablr  Inbtbumeht. 

PRESENT  TENSE— 

includes  future  and  excludes  past 14 

PRESSURE— 

trustee  must  not  Use • 2228 

partner  must  not  use 2111 

See  Undue  Influence. 

PRESUMPTION— 

established  by  lapse  of  tiinein  divorce 125 

such  may  be  rebutted 120 

of  actual  residence  does  not  apply,  in  divorce 129 

of  legitimacy  of  children 193 

of  relinquishment  of  control  of  child 211 

of  fraudulent  transfer,  in  certain  case 854 

of  willful  default  in  case  of  collision  of  ship  from  breach  of  rules...  972 

of  time  of  delivery  of  grant 1055 

that  fee  simple  title  passes 1105 

£hatgift  is  made  in  view  of  death 1150 

that  an  obligation  is  joint,  and  not  several 1431 

of  intent  to  extinguish  contract,  when  it  is  canceled 1699 

of  term  of  hiring  servant 2010 

ib 2011 

of  undue  influence  in  certain  case,  on  the  part  of  trustee 2235 

that  certain  property  is  partnership 2106 

that  representation  in  insurance  refers  to  time  of  completing  con- 
tract   2577 

that  person  insured  has  knowledge  of  prior  loss 2671 

of  actual  loss  of  ship .*. 2706 

of  consideration  in  negotiable  instrupient 3104 

that  bill  of  exchange  is  dishonored 3133 

that  creditor's  retention  of  part  of  performance  is  not  voluntary....  1477 

that  written  instrument  imports  consideration 1614 

as  to  origin  of  uncertainty  in  contract 1649 

ib 1654 

that  depositary  is  in  fault  in  certain  cases 1838 

as  to  term  for  which  real  property  is  hired 1913 

that  hiring  of  real  property  is  renewed 1915 

that  certificate  of  shipmaster  in  favor  of  sailor,  etc.,  is  true 2059 

that  managing  owner  of  ship  has  no  compensation 2072 

as  to  damages  caused  by  conversion  of  pei*sonal  property 8336 

as  to  adequacy  of  damage  as  relief. 3387 

in  revising  contract,  that  parties  intended  a  Mr  agreement 3400 


\ 
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PRESUMPTION—    (Continued.)  Section, 

thnt  certain  transfers,  without  change  of  possession,  are  fraudulent  3440 

of  fraud,  how  repelled 8441 

See  Evidence. 

PREVENTION  OF  PERFORMANCE— 

when  an  excuse 1511 

rights  of  debtor  in  case  of. 1512 

ib 1513 

ib 1514 

of  reduction  of  contract  to  writing,  effect  of 1628 

PREVEN'TIVE  RELIEF— 

to  be  given  only  in  special  cases 3275 

ib 336^ 

how  given w« .-. 3368 

in  general  (see  Injunction.) 

pkicE— 

defined , 1721 

on  failure  to  pay,  seller  may  resell  or  rescind 1749 

when  to  be  paid 1784 

when  agent  may  receive -. .1 •. 2325 

ib .' 2326 

of  real  property,  priority  of  mortgage  for .n..  2898 

of  real  property,  lien  for 3046 

of  personal  property,  lien  for 3049 

PRINCIPAL- 

incident  passes  by  transfer 1084 

ib 8540 

attorney  in  fact  executing  instrument  must  subscribe  name  of. 1095 

factor  must  follow  directions  of. 2027 

consent  of,  necessary  to  release  of  factor  from  liability 2030 

In  Agency— 

and  agent  defined 2294 

may  authorize  agent  to  do  what 2304 

agent  cannot  have  authority  to  defraud 2306 

consideration  not  necessary  to  bind 2308 

must  have  power  to  do  act  ratified 2312 

authority  conferred  by 2315 

may  be  disobeyed,  when 2320* 

represented  by  agent,  for  what  purposes 2330 

bound  by  incomplete  execution  of  authority,  when 2331 

deemed  to  have  notice  of  what a 2332 

bound  by  act  in  excess  of  authority,  how  far 2333 

bound  by  act  under  ostensible  authority,  when 2334 

exonerated  by  payment  to  agent,  when 2335 

claim  against  agent  may  be  set  off  against,  when 2336 

responsible  for  wrongs  of  agent,  when 2337 
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PRINCIPAL    (In  Aqknct)—    {CwUinued.)  Section. 

agent,  when  responsible  as 2S43 

a^nt  must  not  deliverto,  when 2344 

has  no  connection  with  sub-agent,  when 2350 

represenUid  by  sub-agent,  when 2351 

agency  may  be  revoked  by,  when 2356 

agent  of  agent  not  responsible  to 2021 

In  Guaranty — 

consent  of,  not  necessary  to  guaranty 2788 

removal  of,  from  the  State,  when  equivalent  to  insolvency 2802 

liability  of  guarantor  on  default  of. 2807 

notice  to  guarantor  of  default  of,  when  necessaiy 2808 

obligation  of  guarantor  cannot  exceed  that  of. 2809 

•                 guarantor  liable  notwith.»tandlng  di.<tability  of. 2810 

guaranty  for  successive  liabilities  of. 2814 

guarantor  exonerated  by  certain  dealing^  of  creditor  with 2819 

guarantor  not  exonerated  by  delay  in  proceeding  against 2823 

guarantor  not  exonerated  by  discharge  of,  by  act  of  law 2825 

guarantor  indemnified  by,  liable  to  extent  of  indemnity 2824 

In  Suretyship — 

apparent,  may  show  that  he  is  surety 2832 

surety  may  require  creditor  to  proceed  against 2845 

surety  may  compel,  to  perform  obligation 2846 

•   surety  may  enforce  creditor's  remedies  against 2848 

surety  entitled  to  application  of  property  of,  to  discharge  of  obliga- 
tion   2850 

must  reimburse  surety .■. 2847 

See  Agency;  Guaranty;  Suretyship. 


PRINTING— 

included  in  word  "writing" 14 

PRIORITY—  , 

of  record  establishes  priority'  of  right 1214 

'^     of  liens  to  be  according  to  date 2897 

mortgage  for  price  of  land  has 2896 

lien  upon  single  fund  has,  over  lien  upon  several  funds 2899 

of  different  employments 1988 

of  surety's  property  over  principal's 2850 

of  bottomry  liens ^ 3029 

TRIVATE  PARTY— 

interpretation  against 1069 

PROBATE— 

will  obtained  through  fraud  may  be  denied 1272 

conditional  will,  when  may  be  denied.... 1281 

what  will  entitle  nuncupative  will  to 1289 

of  nuncupative  will ^ 1291 


•     INDEX.  751 

PKOBATE  COURT—  Section. 

appointment  of  guardians  by 243 

ib : 244 

jurii>diction  in  such  cases 246 

judge  of  may  give  consent  to  apprenticeship  of  child  when 266 

See  CouET. 

PROCEEDINGS— 

commenced  prior  to  taking  effect  of  Code  not  affected  by  it 6 

PROCESS— 

defined 14 

PRODUCT  OF  THE  MIND— 

subject  of  ownership 655 

subject  of  ownership,  to  what  degree 980 

joint  authorship  of. 981 

transfer  of 982 

effect  of  publication  of. 983 

rights  of  subsequent  author 984 

private  writings 985 

PRODUCTS  OF  LAND— 

owner  of  property  entitled  to 732 

tenant  for  years,  or  at  will,  entitled  to 819 

PROFESSION— See  Business. 

PROFIT  AND  LOSS- 

shares  of  partners  in 2403 

See  Pbofitb;  Loss. 

PROFITS— 

made  by  partner  belongs  to  firm,  when 1« 2435 

special  partner  may  draw  his  share  of 2494 

renunciation  of  future  partnership  exonerates  partner 2417 

who  has  insurable  interest  in 2664 

measure  of  indemity  for  loss  of,  under  insurance 2738 

loss  of,  under  insurance,  when* presumed 2740 

PROMISE— 

of  marriage,  when  neither  party  bound  by 62 

of  adult  child  to  pay  for  necessaries  furnished  parent,  valid 206 

of  marriage,  damages  for  breach  of. 3319 

£Etlse,  when  fraudulent 1572 

ib 1710 

representation  in  insurance  as  to  future,  When  deemed 2574 

to  answer  for  third  person : 2794 

to  accept  bill  pf  exchange,  when  equivalent  to  acceptance ~  8197 
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PROMISSORY  NOTE-  SectioD. 

defined 3244 

apparent  maturity  of 3145 

instrument  in  form  of  bill  of  exchange,  when  deemed 3245 

bill  of  exchange,  when  converted  into 3246 

certain  provisions  applicable  to 3247 

effect  of  delay  in  presentment  of 3248 

See  Neootiabls  Instrumjsnt. 

PROOF— 

of  consent  to  marriage,  how  made 57 

of  illegitimacy,  how  made 195 

of  nuncupative  will ". 1289 

of  destruction  or  cancellation  of  will,  how  made 1292 

of  ownership,  finder  may  require 1866 

of  loss  of  freight  in  certain  case,  what  required 2202 

Of  InstrumeTita  for  Record — 

letters  patent  do  not  require  further 1160 

by  other  than  subscribing  witness 1198 

who  may  take,  in  this  State 1180 

ib 1181 

who  may  take,  out  of  this  State ; 1282 

who  may  take,  out  of  the  United  States 1183 

may  be  taken  by  deputy 1184 

how  made 1185 

subscribing  witness  to  be  personally  known..., 1196 

witness  to  prove  what 1197 

certificate  of  ofiicer  taking 1189 

ib 11901 

ib 1191 

ib 1192 

handwriting  may  be  proved,  when 1198 

certificate  of  County  Clerk,  where  taken  by  Justice  of  the  Peace...  1194 

certificate  of  officer  on 1193 

ib 1200 

evidence  must  prove,  what 1199 

officers  taking,  authorized  to  do  certain  things 1201 

officers  taking,  to  affix  their  seals  and  signatures 1193 

action  to  obtain .* 1203 

heretofore  taken,  governed  by  then  existing  laws 1205 

parties  may  have  action  to  correct  defects  in  certificate  of 1202 

Of  Loss  Under  Insurance — 

how  given 2634 

objection  to,  how  waived. 2635 

ib : 2636 

ceilificate  of,  when  dispensed  with 2637 

PROPERTY— 

term,  includes  what , 14 

of  husband  and  wife,  may  be  used  to  support  children •  143 
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» 

PROPERTY—    (Continued.)  Section. 

of  husband  and  wife,  contracts  concerning 158 

of  husband  and  wife,  may  be  held  in  joint  tenancy,  etc 161 

of  husband  and  wife,  rights  of,  how  governed 177 

community,  defined 164 

ib 687 

community,  when  Court  may  resort  to,  for  alimony 141 

community,  power  of  husband  over 172 

community,  disposition  of,  on  divorce 146 

ib 147| 

ib 148 

community,  di.<tribution  of,  on  death  of  wife 1401 

community,  distribution  of,  on  death  of  husband 1402 

separate,  of  husband  and  wife,  may  be  used  for  support  of  child....  148 

separate,  of  husband,  when  liable  for  alimony 141 

separate,  of  husband,  defined 168 

separate,  of  husband,  when  not  liable  for  wife's  debts 170 

separate,  of  wife,  defined 162 

separate,  of  wife,  she  may  dispose  of  it  without  consent  of  her  hus- 
band  .-. 162 

separate,  of  wife,  when  liable  for  support  of  husband 176 

separate,  of  wife,  not  liable  for  husband's  debts 171 

separate,  of  wife,  husband  cannot  select  homestead  out  of. 1239 

of  child,  parent  has  no  control  over 202 

of  child,  when  liable  for  parent's  support 201 

corporations  may  acquire 860 

in  general 654 

nature  of. 654 

ownership  in 655 

ib 678 

is  either  real  or  personal 657 

real,  defined 658 

personal,  defined 668 

always  has  an  owner 669 

what,  owned  by  the  State 670 

who  may  own 671 

aliens  inheriting,  when  must  assert  claim 672 

interest  in 678 

interests  in 701 

ib 702 

interests  in,  absolute 670 

interests  in,  qualified 680 

interests  in,  several 681 

interests  in,  joint 683 

interests  in,  partnership 684 

interests  in,  in  common 685 

ib 686 

95 — vol.  ii. 
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PROPEKTT—    (CkmUnued.)  Section. 

interest  in,  present 689 

future  interests  in '. 690 

perpetual  interest  in 691 

future  interests  in,  rights  of  posthumous  children  in 698 

future  interests  in,  pass  by  transfer 699 

ib 700 

future  interests  in,  none,  unless  specified 703 

future  interests  in,  how  defeated 739 

ib 740 

future  interests  in,  when  not  defeated 741 

ib 742 

future  interests  in,  vested 694 

future  interests  in,  continent 695 

future  interests  in,  contingent,  may  be  alternative 696 

future  interests  in,  contingent,  not  void  because  improbable 697 

interests  in,  perpetual 691 

interest  in,  limited , 692 

conditional  ownership  in 707 

restraints  upon  alienation  of. 711 

ib 716 

ib 715 

accumulations  of  income  of. ^ 722 

income  of,  defined 748 

what  may  be  disposed  of  by  will 1270 

ib 1274 

acquisition  of. 1000 

ib : 1001 

acquisition  of,  by  occupancy  (see  Occur anct). 
acquisition  of,  by  prescription  (See  Prescription). 
acquisition  of,  by  accession  (see  Acckssiov). 
acquisition  of,  by  transfer  (see  Transfer;  Grant). 
acquisition  of,  by  succession  (see  Succession). 
acquisition  of,  by  will  (see  Will). 
partnership  (see  Partnership). 

See  Heal  Property;  Personal  Property;  Estates; 
Servitudes;  Uses  and  Trusts;  Powers. 

PROPOSAL— 

to  contract,  acceptance  of,  how  made 15^ 

to  contract,  acceptance  of,  must  be  absolute 1585 

what  is  deemed  acceptance  of. 1584 

qualified  acceptance  of,  is  new  proposal -1585 

revocation  of. 1586 

revocation  of,  how  made 1587 

See  Consent. 

PROTECTION— 

right  of,  against  restraint  and  injury,  etc 43 

to  personal  relations 49 

what  force  may  be  used  in  seeking 50 
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PKOTEST—  Section. 

notice  of  dishonor  of  foreifjn  bill  can  be  given  only  by  notice  of. 3225 

by  whom  made 3236 

how  made .- 3227 

where  made 3228 

when  made 3229 

how  excused 3230 

notice  of,  how  given 3231 

effect  of  waiver  of 8282 

• 

PROVISIONS— 

for  domestic  use,  implied  warranty  on  sale  of. 1775 

PUBLIC— 

grant  to  be  interpreted  against  grantee 1069 

contracts  to  be  interpreted  against  private  party 1654 

deceit  upon  the 1711 

nuisance 3480 

PUBLICATION— 

libel  by  unprivileged. ', 45 

privileged  defined 47 

of  assessment  notice 336 

of  delinquent  assessments 339 

of  produce  of  the  mind,  effect  of. 983 

of  notice  of  dissolution  of  partnership 2453 

of  change  of  name  of  partnership 2469 

of  certificate  of  formation  of  special  partnership a 2483 

affidavit  of  such  publication 2484 

of  notice  of  dissolution  of  special  partnership 2509 

PUFFING— 

at  auction  a  fraud i 1797 

PURCHASE— 

buyer  at  auction  may  rescind,  when  puffing  has  been  practiced 1797 

trustee  cannot  enforce  claim  adverse  to  trust,  obtained  by 2263 

See  Sale. 

PURCHASE  MONEY— 

priority  of  mortgage  for 2898 

^    lien  for 3046 

See  Price. 

PURCHASER— 

highest  bidder  to  be,  at  auction  sale  of  delinquent  stock 342 

when  corporation  may  be,  at  auction  sale  of  delinquent  stock 348 

of  fhinchise  of  corporations,  powers  and  duties  of. 389 

ib .*. 390 

heirs  of  tenant  for  life  when  take  as 779 

resulting  trust  not  to  prejudice 856 
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PURCHASEK—    (Continued.)  Section. 

omission  to  declare  trust  in  conveyance,  how  affects 869 

remedy  of,  against  defective  execution 915 

grant,  how  far  conclusive  as  to  be 1107 

instruments,  when  void  against  subsequent ^  1227 

instruments,  when  not  void  against  subsequent 1228 

rights  of,  from  devisee  not  impaired  by  his  conveyance,  when 1364 

when  sale  of  personal  property  void  against 3440 

when  mortgage  of  personal  property  void  against  subsequent ~  3440 

pledgee  cannot  be,  from  jfledgor,  except  by  direct  dealing SOlO 

of  real  property,  lien  of, .^ 3050 

certain  transfers  void  against 8440 

lien  of  seller  or  buyer  not  valid  against  subsequent 3048 

grant  by  person  having  power  of  revocation  operates  as  revocation 

in  favor  of,  when '. 1229 

See   Grant;   Lien;    Mortgage;    Notice;    Recording; 
Incumbrancer. 

Q 

QUALITY- 

implied  warranty  of,  of  goods  sold  by  sample 1766 

implied  warranty  of,  on  executory  sale 1767 

implied  warranty  of,  by  manufacturer 1768 

ib '. 1769 

ib 1770 

implied  warranty  of,  of  goods  inaccessible  to  buyer 1771 

implied  warranty  of,  general 1773 

implied  warranty  of,  domestic  provisions 1776 

damages  for  breach  of  warranty  of,  of  personal  property 3313 

QUANTITY— 

implied  warranty  as  to 1773 

QUESTION  OF  PACT— 

actual  fraud  is 1574 

QUIET  ENJOYMENT- 
CO  ven  ant  of,  runs  with  land 1463 

executory  contract  of  sale  binds  seller  to  insert  covenant  of. 1733 

implied  in  hiring 1927 

ib 1955 

R 

RAILROAD  CORPORATIONS- 

may  be  formed 286 

articles  of  incorporation  must  state  what,  in  addition 291 

prerequisites  to  filing  articles  of  incorporation 294 

ib 295 

directors  to  be  elected,  when 454 

additional  provision  in  assessment  and  transfer  of  stock 455 


INDBX.  757 

RAILROAD  CORPORATIONS—    (Continued,)'  Section. 

may  borrow  money  and  issue  bonds 456 

to  provide  sinking  fund  to  pay  bonds 457 

capital  stock  to  be  fixed 458 

certificate  of  payment  of  fixed  capital  stock 459 

enumeration  of  powers 465 

map  and  profile  to  be  filed 466 

may  change  line  of. 467 

forfeiture  of  franchise 468 

croi^sings  and  intersections 469 

condemnation  469 

not  to  use  public  streets,  etc.,  except 470 

not  to  charge  fare  to  and  from  points  in  a  city 471 

when  crossing  highways,  etc.,  how  acquires  right  of  way 472 

may  consolidate 473 

proceedings  to  consolidate 473 

State  lands  granted  for  use  of 474 

such  grant  not  to  embrace  town  lots 475 

certain  fixtures  may  be  taken  from  the  realty 476 

lands  to  revert  to  State,  when 477 

requisites  on  selection  of  right  of  way 478 

check  to  be  afiSxcd  to  all  baggage 479 

damage  for  refusing  so  to  do 479 

annual  report  to  be  verified 480 

form  of  report 480 

duties  of 481 

to  pay  damages  for  refusing  transportation 482 

to  furnish  accommodations  for  passengers 483 

to  post  regulations ..t 484 

not  responsible  for  injuries  incurred  by  violating  rules 484 

to  pay  damages 485 

not  liable  in  certain  cases 485 

may  recover  damages,  when 486 

regulations  of  trains 486 

penalty  for  violating  such 486 

conductor  may  eject  passengers,  when 487 

officers  to  wear  badge ■ 488 

rates  of  charges 489 

passenger  tickets,  how  issued,  and  to  be  good  for  six  months 490 

character  of  iron  to  be  used 491 

•    Strekt— 

may  be  formed 286 

articles  of  incorporation  to  state  what  additional  facts 291 

prerequisites  to  filing  articles  of  incorporation 294 

authority  to  lay  track,  how  obtained 497 

restrictions  as  regards  granting  right  of  way 498 

who  may  use  same  street,  when 499 

rates  of  fare 501 

construction  and  requisites  of  conveyances 501 
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BAILROAD  CORPORATIONS    (Stkkkt)—    (Continued.)  Section. 

rate  of  speed 501 

must  commence  construction  of  road,  when 502 

effect  of  failing  so  to  do 502 

cities  and  towns  may  make  rules  to  govern 503 

penalty  for  overcharging 504 

to  provide  and  furnish  passenger  tickets 505 

penalty  505 

trial,  proof  and  limitation 506 

city  or  town  to  reserve  certain  rights 507 

license  to  be  paid 508 

track  for  grading  purposes 509 

general  provisions  applicable 510 

ib ^ 511 

RANSOM— 

of  ship  and  cargo 2380 

RATE   OF   INTEREST— 

annual 1916 

legal 1917 

ib 1918 

on  judgments 1920 

on  loan  under  bottomry 3022 

on  loan  under  respondentia 3039 

See  Interest. 

RATIPICATION- 

of  voidable  contract,  when  may  bo  made  158S 

ib 2310 

partial,  when  total 2311 

when  void ; 2312 

to  prejudice  of  third  person  forbidden 1S13 

rescission  of. 2314 

See  Agency;  Aqent. 

REAL   ESTATE— 

term  includes  what 14 

REAL  PROPERTY- 

term  includes  what 14 

defined 658 

interests  in,  how  denominated 7l)l 

application  of  interests  in,  to  personal  property 702 

limitation  on  leases  of  certain 717 

ib 718 

general  provisions  concerning 755 

estates  in 761 

estates  of  inheritance  in 762 

fee  simple  estates  in 762 


INDEX.  759 

REAL  PROPERTY—    (Continued,)  Section. 

fee  tail  abolished 763 

contingent  remainders  in 764 

freehold 766 

chattels  real,  or  estates  for  years  in 765 

chattel  interests,  or  estates  at  will  in 765 

estates  in,  for  the  life  of  third  person 766 

future  estates  in 767 

estates  in  reversion  in 768 

estates  in  remainder  in 769 

creation  of  remainders,  future  and  contingent  in.. 773 

limitation  of  successive  estates  for  life  in 774 

remainders  on  estate  in 775 

ib 776 

estate  in,  for  life,  remainder  of. 777 

burdens  and  servitudes  upon 801 

ib 802 

rights  of  owners  of ^ 829 

rights  of,  in  respect  to  water 830 

ib 81S 

how  may  be  used  by  tenant  for  life 818 

how  may  be  used  by  tenant  for  years  at  will 819 

ib 820 

remedies  of  grantees  for  rents  and  reversions  of 821 

remedies  of  lessor  against  assigns  of  lessee  of. »  822 

remedies  of  lessee  against  assigns  of  lessor 823, 

remedies  on  leases  for  life,  for  rent  of. 824 

Teuton,  how  recovered 824 

ib .*. 825 

who  may  sue  for  injury  to  inheritance  in 828 

boundaries  of,  by  water 830 

boundaries  of,  byways 831 

lateral  and  subjacent  support  to 832 

trees ■ 833 

obligations  of  owners  of 840 

tenant  for  life  in,  duties  of. 840 

coterminous  owner,  rights  of. 841 

uses  and  trusts  in 847 

disposition  of,  to  whom  must  be  made 850 

powers  in  relation  to 876 

ownership  of  instniments  affecting  title  to 904 

words  of  inheritance  not  necessary  to  pass  a  fee  in 1072 

fee  simple  title  in,  when  presumed  to  pass 1105 

subsequently  acquired  title  to,  passes  by  operation  of  law 1106 

lien  of  seller  of 3046 

lien  of  purchaser  of. 3050 

when  deemed  personal,  after  testator's  death 1338 

agreement  for  sale  of. 1731 

ib 1741 
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BEAL  PROPERTY—    {Ckmtinued.)  Section. 

agreement  for  sale  of,  form  of  grant  in  execution  of. 1732 

agreement  for  sale  of^  what  covenants  required  by 1733 

form  of  such  covenants 1734 

sale  of  (see  Sale). 

transfer  of  (see  Tbakbfjsb;  Grant). 

uses  and  trusts  in  (see  Uses  and  Tbustb). 

powers  in  (see  Powers). 

accession  to  (see  Accession). 

hiring  of  (see  Hiring). 

mortgage  of  .(see  Mortqaqe). 

REASON— 

ceasing,  rule  should  cease 3510 

being  the  same,  rule  should  be  the  same 3511 

RECEIPT— 

party  performing  obligation  entitled  to  written 1499 

in  policy  of  insurance,  effect  of. 2586 

RECEIVER— 

court  may  appoint  to  enforce  alimony 140 

RECONVEYANCE- 

cancellation  or  redelivery  of  g^nt  not  to  operate  as 1058 

necessary  by  grantee  on  non-performance  of  conditions  subsequent.  1109 

RECORDER— 

certificate  of  marriage  to  be  filed  with 74 

declaration  of  marriage  must  be  filed  with ^ 77 

inventory  of  wife's  property  to  be  filed  with 165 

selection  of  right  of  way  by  corporation  to  be  transmitted  to 371 

city  or  county  may  take  proof  or  acknowledgment  of  instruments..  1181 

instruments  to  be  recorded  in  office  of  county 1169 

duties  of  county 1172 

certificate  of  formation  of  special  partnership  to  be  filed  with 2480 

notice  of  dissolution  of  special  partnership  to  be  filed  with 2509 

entry  of  satisfaction  of  mortgage  to  be  made  in  presence  of. 2940 

personal  mortgage  to  be  recorded  with  what 2959 

See  Recording. 

RECORDING— 

of  marriage  certificate 74 

of  marriage  declaration 75 

of  inventory  of  wife's  separate  property 165 

eflTectof  such 166 

of  marriage  settlements 179 

efiTectof  such 180 

of  by-laws  of  corporation 301 

what  subject  to 1158 


INDEX.  761 

KECORDTNG—    (Continued.)  Section., 

judgments  subject  to  without  acknowledging 1159 

ib 1204 

letters  patent  subject  to  without  acknowledgment 1160 

prerequisites  to 1161 

now  effected 1162 

instruments  executed  by  attorney  in  fact 1163 

of  transfers  in  trust  for  benefit  of  creditors 1164 

in  what  office  to  be  made 1169 

when  deemed  complete 1170 

books  for 1171 

duties  of  officer 1172 

transfers  of  ships 1173 

legality  of  prior,  not  affected 1205 

as  evidence 1206 

where  and  to  whom  notice 1213 

priority  of,  establishes  priority  of  right 1214 

of  revocation  of  power 1216 

effect  of  want  of. 1217 

of  instruments  affecting  homesteads 1244 

of  homestead  declaration 1264 

ib 1268 

of  notice  of  appropriation  of  water 1415 

of  certificate  of  formation  of  special  partnership 2480 

of  renewal  of  special  partnership. 2485 

of  dissolution  of  special  partnership 2509 

of  power  of  attorney  to  execute  mortgage 2933 

of  assignment  of  mortgage 2984 

effect  of  such 2935 

of  mortgage,  time  allowed  for 2937 

of  satisfaction  of  mortgage 2940 

ib 2941 

of  mortgages  in  general 2952 

ib 2963 

of  mortgage  of  personal  property 2959 

of  mortgage  of  property  "in  transit 2960 

of  mortgage  of  property  of  common  carrier 2961 

of  separate  mortgages  of.  personal  property 2962 

RE  CRIMINATION— 

divorce  to  be  denied  on  showing Ill 

defined 122 

condonation  in  recriminatory  defense  bar  to  such  defense 123 

See  Divorce. 

REDEMPTION— 

of  franchise  by  corporation 392 

person  having  interest  in  property  subject  to  lien,  has  right  of. 2903 

96— vol.  ii. 
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BEDEMPTION—    (Ckmtinued.)  Section. 

inferior  lienor  has  right  of 2904 

how  made 2905 

contract  in  restraint  of,  void «  2B89 

right  of,  may  he  foreclosed 2931 

ih 2967 

See  Lien;  Mortqaojc. 

RE-DELIVEBY— 

of  grant  does  not  operate  as  retransfer 1058 

RE-ENTRY— 

right  of,  when  and  how  exercised 790 

ih : 791 

right  of,  transferable 1016 

REFEREE— 

testimony  of,  ^n  divorce  cases  before..* 130 

REINSURANCE— 

defined 2646 

what  must  he  communicated  on 2647 

presumed  to  be  against  liability 2648 

original  insured  has  no  interest  in 2649 

See  Insubance. 

RELATIONSHIP—      . 

husband  and  wife  cannot  by  contract  impair  their  legal 159 

degrees  of,  how  computed 1389 

ih 1390 

ih 1391 

ih 1392 

ih 1393 

of  half  blood  gives  right  to  succeed 1394 

succession  through  illegitimate,  when  allowed 1388 

RELATIVES- 

mutual  right  of  defense  of. 43 

ib 50 

may  protect  child  from  parental  abuse 203 

legacies  to,  when  chargeable  with  debts  of  testator 1361 

when  illegitimate,  take  by  succession 1388 

of  half  blood  succeed  alike  with  whole  blood 1394 

alienage  of,  does  not  affect  right  of  succession 1404 

RELEASE— 

of  future  interests  in  property 699 

trustee  must  make,  when 850 

of  power  to  make  leases  by  owner  for  life 927 

of  debtor  by  substitution  of  new  one 1531 

by  creditor,  how  made 1541 
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RELEASE—    (Contimied.)  Section. 

effect  of  general 1542 

of  several  joint  debtors 1543 

RELIEF— 

in  general 8274 

compensatory,  the  usual  form  of. 3274 

specific  and  preventive,  limited  to  special  cases 3369 

from  forfeiture 8869 

See  Damaoes;  Specific  Belief;  Fbeyentiye  Relief; 
Injunction. 

RELIGIOUS,  SOCIAL,  AND  BENEVOLENT  CORPORATIONS— 

may  be  formed 286 

married  women  may  become  corporators,  etc.,  of , 286 

how  formed 598 

articles  of  incorporation  to  state  additional  fhcts 594 

may  hold  what  amount  of  property 695 

Masons,  Odd  Fellows,  and  Pioneers  may  hold,  how  much 596 

annual  report 597 

may,  by  order  of  Court,  sell  or  mortgage  property 598 

proceedings  thereon 598 

may  prove  error  what,  in  by-laws 599 

members  admitted  after  incorporation 600 

membership  not  transferable 601 

REMAINDEBS- 

defined 769 

certain,  valid 764 

contingent,  on  prior  remainder  in  fee 772 

when  maybe  created 773 

upon  successive  estates  for  life 775 

on  a  term  of  years 776 

for  life  upon  a  term  of  years 777 

upon  a  contingency 778 

to  heirs,  what  title  vests  under ~  779 

construction  of  certain 780 

owner  of  estate  in,  may  sue  for  injury  to  inheritance 826 

death  of  devisee  before^^stator  does  not  affect  certain  interests  in...  1344 
See  FuTUBE  Estates;  Future  Interests. 

REMOVAL— 

of  guardian 253 

of  officer  of  corporation...!. 310 

of  thing  bought,  after  delivery 1784 

of  trustee  for  holding  adverse  interests 2232 

of  principal  in  guaranty  from  State,  when  equivalent  to  insolvency  2802 

of  recorded  mortgaged  personal  property,  effect  of. 2965 

ib 2966 
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KENT—  Section. 

right  of  taking,  may  be  held  as  a  servitude 8^ 

remedies  for  recovery  of 821 

remedies  for  recovery  of,  by  assignees 822 

ib 823 

under  lease  for  life,  how  recovered 824 

dependent  on  life,  when  recoverable 825 

payment  of,  by  tenant  to  grantor,  when  binding  on  grantee 1111 

covenant  for  paj^ment  of,  runs  with  the  land 1463 

term  of  hiring,  how  indicated  by 1944 

acceptance  of,  when  operates  as  renewal  of  lease 1945 

when  payable a 1947 

forfeited  by  letting  room  in  parts 1950 

RENUNCIATION— 

of  partnership  exonerates  partner,  when 2417 

of  partnership,  effect  of. 2418 

REPAIB- 

owner  of  estate  for  life,  to  keep  buildings  in 840 

coterminous  owners  bound  to  keep  fence  in S4I 

tenant  for  life  to  keep  fence  in ^  840 

owner  for  voyage  to  keep  ship  in 965 

borrower  must,  when m. ^  1889 

hirer  must,  when 1929 

landlord  must,  when % 1941 

tenant  may,  at  expense  of  landlord,  when 1942 

letter  of  personal  property  must 1955 

hirer  of  personal  property  may,  at  expense  of  letter 1956 

of  ship,  shipmaster  may  contract  for 2376 

REPEAL— 

of  former  statutes 20 

REPORTS— 

of  appraisers  of  homestead 1252 

of  official  proceedings,  privileged 47 

REPOSSESSION— 

right  of,  transferable * 1046 

See  Re-entry. 

REPRESENTATION— 

who  succeed  to  property  by  right  of. 1403 

authority  of  agent  to  make 2319 

In  Insurance- 

may  be  oral  or  written 2571 

when  may  be  made „  2572 

how  interpreted ^ 2573 

as  to  future,  when  deemed  promise 2574 

how  may  affect  policy ^  2575 
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REPRESENTATION   (In  Insurance)—    {Continued,)  Section. 

when  may  be  withdrawn 2676 

to  what  time  deemed  to  refer 2577 

concerning  information .% 2578 

when  deemed  false 2679 

effect  of  falsity  in 2580 

materiality  of,  how  determined 2681 

rules  concerning,  govern  modification  of  contract 2582 

Marine — 

effect  of  falsity  in 2876 

concerning  expectation,  effect  of 2677 

Fire— 

effect  of  falsity  in 2752 

RESCISSION- 

minor  has  power  of 85 

person  not  entirely  without  understanding  has  power  of 89 

of  novation ^  1583 

third  person  may  enforce  contract  before 1559 

consent  not  free,  subject  to 1566 

extinguishes  contract a 1688 

•             of  contract,  in  what  cases  allowed 1689 

of  contract,  how  effect^ 1691 

of  contract,  pot  barred  by  stipulation 1690 

of  sale  allowed  to  seller  in  case  of  non-payment  of  price 1749 

buyer  has  right  of,  if  seller  refuses  to  allow  inspection 1785 

buyer  has  right  of,  on  breach  of  warranty 1786 

buyer  at  auction,  when  entitled  to 1797 

of  ratification \ 2314 

of  insurance  allowed  for  concealment,  when 2569 

ib 2562 

of  insurance  allowed  for  false  representation,  when 2580 

of  insurance  allowed  for  violation  of  warranty,  etc 2608 

of  insurance  allowed  for  fraudulent  valuation 2736 

of  insurance  allowed  for  alteration  increasing  risk 2753 

of  alteration  of  obligation  does  not  restore  liability  of  guarantor...  2821 

stoppage  in  transit  is  not 3080 

of  contracts,  when  may  be  adjudged 3406 

of  contracts,  for  mistake 3407 

of  contracts,  requirements  on  adjudging 8408 

See  Revocation. 

RESIDENCE— 

right  of  husband  to  select 103 

ib 156 

if  husband  selects  unfit,  wife  not  bound  by  such  selection 104 

guardian  to  select  for  ward ^  248 

requisites  in  regard  to,  in  actions  for  divorce 128 

proof  of  actual,  required  in  actions  for  divorce 129 
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BESIDENCE—    {Continued,)  Section. 

right  of  parent  as  regards,  of  child 213 

subsequent  change  of,  does  not  will 1286 

RESIDUE— 

remainder  on,  of  estate 775 

of  testator's  estate,  effect  of  devise  of. 1332 

of  testator's  estate,  effect  of  bequest  of. 1333 

KESPONDENTIA— 

defined 3036 

owner  may  hypothecate  by,  in  any  case 3037 

.i                           master  may  hypothecate  by,  when 3038 

law  of  bottomry  applicable  to 3039 

obligation  imposed  upon  ship  owner  by 3040 

See  Bottomry;  Lien. 

RESTORATION— 

necessary  on  rescission  of  contract 1691 

of  thing  wrongfully  obtained 1712 

ib.. » 1713 

of  deposit,  terminates  duties  of  depositary 1547 

of  thing  found,  exonerates  finder 1871 

lien  extinguished  by 2913 

RESTRAINT— 

right  of  protection  from  bodily 43 

of  marriage,  when  void 710 

ib 1676 

of  alienation,  when  void 711 

ib 716 

contract  containing,  on  legal  proceedings,  void 1672 

of  trade,  contract  in,  when  void 1673 

of  trade,  allowed  on  sale  of  good  will 1674 

!                                              of  trade,  allowed  on  dissolution  of  partnership 1675 

I                                              of  right  of  redemption  from  lien,  not  allowed 2889 

1 

RETROACTIVE— 

no  part  of  the  Code  is 3 

ib 6 

RETURN- 

'                                             of  appraisers  of  homestead 1252 

of  premium  of  insurance,  when  must  be  made 2617 

ib 2619 

ib 2620 

ib 2621 

such,  when  excused 2618 
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BEVEKSION—  Section. 

of  land  granted  to  corporations 477 

estate  in,  defined 768 

owner  of  estate  in,  may  sue  for  injury  to  inheritance 826 

KEVISION— 

of  contracts,  when  allowed 3399 

presumption  as  to  intent  of  parties 3400 

principles  of. 3401 

specific  enforcement  after 3402 

REVIVAIr- 

of  obligation  after  extinction  of  negotiable  instrument 3165 

REVOCATION— 

consent  to  separation  is  subject  to 101 

of  condonation 121 

power  irrevocable,  unless  right  of,  granted 893 

grantor  reserving  power  of,  is  deemed  owner 923 

of  gift  in  view  of  death 1151 

of  power  of  attorney,  how  only  can  be  effected 1216 

power  of,  when  deemed  executed 1229 

lb 1230 

of  proposal  to  contract. 1586 

of  proposal  to  contract,  how  made 1587 

of  trust ; 2280 

of  continuing  guaranty 2815 

Or  Will— 

procured  by  fraud,  may  be  annulled 1272 

of  mutual  will 1279 

made  in  another  State,  valid 1284 

void  unless  duly  executed 1285 

subsequent  change  of  domicile  does  not  affect 1286 

in  writing 1292 

evidence  of 1293 

by  obliteration 1294 

of  duplicate 1295 

by  subsequent  will 1296 

of  subsequent,  does  not  revive  prior 1297 

by  marriage  and  birth  of  issue 1298 

by  marriage  of  testator 1299 

by  marriage  of  testatrix 1300 

contract  to  sell  property  disposed  of  by  will  is  not 1301 

incumbrance  on  property  is  not 1302 

conveyance,  when  is 1304 

conveyance,  when  not 1303 

revokes  codicils 1305 

provisions  relating  to,  apply  to  what  wills 1374 
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RIGHTS—  Section. 

accrued  prior  to  taking  effect  of  this  Code  not  affected  by  it 6 

ib 20 

person  of  unsound  mind  cannot  waive 40 

minor  may  enforce  by  civil  action 42 

of  personal  relation,  forbid  what 49 

certain,  subject  of  ownership 655 

in  water,  how  acquired 1410 

may  be  waived ~ 3513 

must  not  bo  used  injuriously 3514 

RIGHT  OF  WAY- 

granted  to  corporations 474 

limitation  of  such ~ 475 

selection  of  such,  how  certified  to 478 

as  an  easement 801 

as  a  servitude '. 802 

RIOT— 

involuntary  deposit  may  be  made  in  case  of 1815 

duty  of  depositary  in  such  case 1816 

RISKS— 

insured  against,  to  be  stated  in  policy 2587 

effect  of  altering  thing  covered  by  fire  insurance,  increasing 2753 

effect  of  altering  thing  covered  by  fire  insurance,  not  increasing 2754 

what,  may  be  insured  against  in  marine  insurance 2655 

stipulation  of  personal  liability  under  bottomry  independent  of, 

void 3024 

See  Iksubance. 

ROAD  CORPORATIONS— See  Wagon  Road  Corporations. 

S 

SAILOR— 

may  make  nuncupative  will,  when 1289 

See  Seamen. 

SALARY— See  Wages;  Compensation. 

SALE— 

defined ITja 

of  stock  for  delinquent  assessments 341 

when  corporations  may  purchase  at  such 343 

of  franchise  of  corporations  under  executions 388 

such  not  to  affect  powers  of,  of  corporations 391 

power  of,  in  mortgage,  when  deemed  part  security 894 

of  personal  property,  owner  of  future  interest  in  may  compel 947 

transfer  of  personal  property  by 1136 

what  title  to  personal  property  passes  by 1140 
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SALE—    (Continued,)  Section, 

obligation  of  seller  of  personal  property  as  to  delivery  (see  Ds- 

LIVKRY). 

as  to  warranty  (see  Warranty), 

of  homestead  on  execution 1254 

ib 1256 

ib 125d 

rescission  of,  not  affected  by  stoppage  in  transit , 8080 

power  of,  under  iHottgage,  how  executed 2927 

of  pledged  property  by  pledgee,  requisites  previous  to 8000 

ib 8001 

ib 8003 

of  pledged  property,  must  be  by  auction 8006 

of  pledged  property,  on  demand  of  pledgor 8007 

of  pledged  property,  surplus  of,  to  whom  paid 8008 

ib , 8000 

judicial,  of  pledged  property 8011 

subject  of,  must  be  what 1723 

factor  may  cause,  for  his  reimbursement it 2027 

on  credit  by  factor 2028 

liability  of  factor  upon,  under  guaranty  commission 2029 

of  delinquent  mining  property 2520 

extinction  of  lien  by 2910 

power  of,  maybe  conferred  by  mortgage 2926 

by  depositary  of  deposit  in  danger  of  perishing ^ 1887 

of  thing  found 1880 

ib 1870 

rights  and  obligations  of  seller  under  (see  Seller). 
rights  and  obligations  of  buyer  under  (see  Buyer). 
Agreement  for — 

defined 1728 

to  sell , 1727 

to  buy 172S 

to  sell  and  buy 1729 

what  may  be  subject  of 1780 

of  real  property,  effect  of. 1781 

ib ,... -. 1741 

form  of  grant  required  by 1783 

ib 1783 

ib 1734 

of  personal  propoity 17S9 

must  be  in  writing  or  partially  performed. 1741 

not  revocation  of  will ASOt 

By  Auction—  • 

defined -  1793 

when  complete 1791 

withdrawal  of  bid 179i 

97 — ^vol.  ii. 
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SALE   (By  Auction) —    (Chntinued.)  Section. 

written  conditions  of,  not  to  be  modified 1795 

when  absolute 1796 

by-bidding  at,  a  fraud 1797 

auctioneer's  memorandum  of,  binding 1796 

See  Buyer;  Sbluer;  Auction;  Delivery;  Warranty. 

SALVAGE— 

in  case  of  capture  of  ship,  ratable  deductiip^to  be  made  f|t)m  sea- 
men's wages  for 2060 

who  entitled  to 2079 

ib 2725 

SAMPLB- 

implied  warranty  on  sale  by 1766 

SATISFACTION- 

of  judgment  against  corporations 388 

of  judgment  against  homestead,  how  made 1241 

o^ legacies  and  gifts..... 1367 

what  operates  as 1523 

ib 1524 

of  recorded  mortgage 2988 

ib 2939 

ib 2940 

^ib 2941 

penalty  for  refusing  to  acknowledge,  of  mortgage 2941 

See  Accord. 

savi'nqs  and  loan  corporations— 

may  be  formed 286 

may  loan  money,  on  what  terms 571 

capital  stock  and  rights  and  privileges  thereof. 572 

dividends  to  be  from  surplus 573 

to  contract  no  liability  except  for  deposits 573 

property  which  may  be  ownfed  by,  and  disposal  of  such 574 

restrictions  on  purchasers 574 

married  women  and  minors  may  own  stock  in 575 

may  issue  transferable  certificates  of  deposit 676 

special  certificates *. ^  576 

to  provide  reserve  fund  for  payment  of  losses 577 

prohibition  on  ofiicer  of,  and  what  vacates  his  office 578 

construction  of  phrase  **  create  debts  " 579 

8BA- 

perils  of,  defined j 2199 

perils  of,  carrier  not  liable  for  damages  caused  by 2197 

SEAL— 

:.   .            defined 14 

private,  abolished 1629 
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SEAL —    (Continued.)  Section, 

officer  taking  proof  or  acknowledgment  of  instrument,  must  affix..  1193 

corporate  or  official,  how  affixed 1628 

SEAMEN— 

defined 2049 

may  make  nuncupative  will,  when .' 1289 

power  of  shipmaster  over 2037 

how  engaged .*. 2050 

how  discharged 2050 

cannot  be  compelled  to  ship  on  unseaworthy  vessel 2051 

restrictions  on  contracts  with 2053 

lien  of. 8056 

wages  of,  when  begin 2055 

wages  of,  when  depend  on  freightage 2054 

wages  of,  when  do  not  depend  on  freightage 2058 

wages  of,  not  lost  by  agreement 2051 

wages  of,  where  voyage  is  broken  up 2056 

wages  of,  when  wrongfully  discharged 2057 

wages  of,  not  lost  by  wreck h 2058 

wages  of,  when  prevented  from  rendering  service 2060 

wages  of,  when  personal  representatives  take 2062 

wages  of,  when  forfeited 2063 

must  be  provided  for  in  sickness 2061 

must  not  ship  goods  on  his  own  account 2064 

liability  of,  for  injury  to  ship 2063 

SEAWORTHINESS— 

seamen  not  bound  to  sail  when  reasonable  doubt  exists  as  to,  of 

ship 2051 

defined 2682 

implied  warranty  of,  in  insurance 2681 

at  what  time  must^xist,  underinsurance 2683 

what  required  to  constitute ^ 2684 

dififorent  degrees  of,  during  voyage 2685 

for  the  purpose  of  insuring  cargo 2687 

SECRETAEY  OF  STATE—     . 

proceedings  for  continuance  of  corporation  to  be  filed  with 287 

prerequisites  to  be  required  by,  before  issuing  certificate  of  incor- 
poration    295 

when  must  issue  certificate  of  incorporation 296 

SECURITY- 

for  alimony 140 

when  power  of  sale  in  mortgage  deemed  part 896 

indorser  having,  not  entitled  to  notice  of  dishonor 3157 

to  be  given  by  assignee  for  benefit  of  creditors - 3467 

contracts  of,  when  called  bail 2780 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of. 2849 
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BECURTTy—    (Continued.)  Section. 

held  by  surety,  creditor  entitled  to  benefit  of ~  2854 

by  way  of  lien  (see  Likn) 2872 

/or  what  lien  may  bo ^  2884 

for  obligation  does  not  prevent  direct  enforcempnt 2890 

of  mortgagee  not  to  be  impaired  by  person  bound 2929 

by  way  of  pledge  (see  Plkdgk). 

for  third  person,  pledge  may  be  made  aa ~  2992 

by  way  of  bottomry  (see  Bottomry) -  3017 

by  way  of  respondentia  (see  Respondentia) 3036 

See  Bond;  Surety;  Suretyship. 

SEDUCTION— 

right  of  protection  from 49 

damages  for .'. 3339 

SELECTION— 

power  in  trust  with  right  of. 933 

effect  of  death  of  trustee  of  power  with  right  of. 986 

owner  of  miAorials  in  confusion  of  goods  has  right  of,  between  the 

thing  and  its  value 1032 

between  alternatives,  who  has  right  of 1448 

between  alternatives,  notice  of  mui^t  be  given 1449 

between  alternativefl,  extent  of  right  of. 1450 

See  Option. 


• 


SBLF-DEFENSE- 

right  of. 43 

8ELLER- 

of  good  will,  may  agree  not  to  carry  on  the  same  business 1674 

in  an  executory  contract  of  sale,  bound  to  insert  certain  covenants.  1734 

rights  and  obligations  of. * 1748 

as  depositary  before  delivery 1748 

in  respect  to  resale  or  re.scission ! 1749 

authority  of  auctioneer  from 2362 

of  real  property,  lion  of. 3047 

when  lien  of,  of  real  property,  deemed  waived 3047 

extent  of  lien  of,  of  real  property 3049 

of  personal  property 3049 

Obligations  of,  as  to  delivery-^ 

on  demand 1753 

where  made 1754 

expense  of  transportation 1755 

when  to  be  made 17C8 

notice  of  election 1756 

must  follow  directions  of  buyer 1757 

of  personal  property 1759 
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SELLER—    (Continued,)  SectioD. 

Obligations  of^  as  to  warrant^/— 

-warranty  defined ^ 1768 

not  implied 1764 

of  title  to  personal  property > /.  1766 

on  0i\e  by  sample 1766 

of  merchandise  not  in  existence 1768 

of  manufacture  against  latent  defects 1760 

of  manufacture  for  particular  purpose 1770 

when  thing  cannot  be  examined  by  buyer 1771 

of  trade  marks 1772 

other  marks 1773 

on  sale  of  written  instrument 1774 

of  provisions  for  domestic  use 1775 

on  sale  of  good  will 1776 

■        on  judicial  sale : 1777 

effect  of  general  warranty 1778 

See  Grantor;  Sale;  Vendor. 

SEPARATION— 

of  husband  and  wife  by  consent,  not  desertion ^ OP 

and  intent  to  des6rt  do  not  always  co-exist 100 

consent  to,  revocable 101 

husband  and  wife  may  agree  to  immediate 160 

mutual  consent  to,  sufficient  consideration 160 

husband  and  wife  living  in  state  of,  custody  of  child 214 

See  Divorce;  Husband  and  Wxfb. 

SERVANT— 

abduction  or  enticement  of,  forbidden 40 

injury  to,  forbidden 40 

relation  of  master  and 264 

defined 20fc 

term  of  hiring 2010 

ib 2011 

renewal  of  hiring 2012 

time  of  service  of 2013 

to  deliver  over  to  master  without  demand 2014 

master  may  discharge 2016 

See  Apprentice;  Employe;  Service. 

SERVICE— 

of  legitimate  unmarried  minor,  father  entitled  to 197 

of  illegitimate  unmarried  minor,  mother  entitled  to 200 

parent  may  relinquish,  of  child 211 

when  apprentice  may  recover  for 276 

of  depositary 1880 

contract  for,  cannot  be  specifically  enforced 8300 

debt  for,  may  be  preferred  in  assignment  for  benefit  of  creditors 3463 

employ^  in  gratuitous,  duties  of. 1976 


^ 
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SERVICE—    (Continued.)  *  Section. 

gratuitous,  when  may  be  relinquished ', ■ 1976 

without  employment 2078 

ib ^ 2079 

of  carrier,  other  than  can-iage 2203 

See  Employmekt;  Employe;  Servant.  * 

SERVIENT  TENEMENT- 

defined 803 

servitude  on,  by  whom  only  may  be  created 804 

owner  of,  cannot  hold  servitude  thereon 806 

owner  of,  may  have  action  for  recovery  of  ]|k>ssession 810 

Bervitude  extinguished  by  destruction  of. 811 

SERVITUDES- 

upon  land,  when  called  casements 801 

when  may  be  held  apart  from  the  land 802 

by  whom  grantable.. 804 

by  whom  may  be  held 805 

extent  of,  how  determined 806 

partition  of  burden  of. 807 

how  far  usable  by  expectant  owner « 808 

who  may  enforce  by  action ^ 809 

do  not  disqualify  owner  from  recovering  possession 810 

how  extinguished 811 

SEVERAL- 

deflned 14 

ownership 681 

SHIP— 

defined 960 

,               appurtenances  of 961 

foreign 962 

domestic 963 

controversy  between  part  owners  of,  how  determined 964 

who  responsible  for  repair  and  supplies  of 965 

registry,  enrollment,  and  license  of. 966 

collision  between,  from  breach  of  rules 971 

losses  caused  by  collision  of,  how  apportioned 973 

transfer  of  interest  in,  to  be  in  writing 1135 

recording  transfer  of,  where  provided  for 1173 

when  not  seaworthy,  seamen  need  not  sail  in 2051< 

seaworthiness  of,  defined ^... 2682 

charter  party  of,  defined  and  regulated 1959 

laws  of  mortgage  do  not  apply  to 2978 

lien  on 3069 

hypothecation  of,  under  bottomry 3017 

shipmaster  may  procure  repairs  and  supplies  of. 2376 

shipmaster  may  hypothecate,  when 2377 
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SHIP—    (Ckmtinued.)  Section. 

shipmaster  may  sell,  when 2378 

abandonment  of,  terminates  master^s  power 2381 

shipmaster  personally  liable  for  certain  contcacta  for 2382 

liability  of  master  for  negligence  of  persons  employed  on 2388 

part  owners  of,  not  partners 2396 

^      See  Bottomry;  Abandonment;  Voyaoe;  Suipmabter; 
Insurance,  Marine;  Shifts  Manager;  Ship  Owners. 

SraPMASTER— 

may  be  charterer 1959 

how  appointed 2034 

must  bo  on  board,  when 2035 

must  take  pilot,  when 2036 

power  of,  over  seamen 2037 

power  of,  over  passengers 2038 

power  of,  to  impress  private  stores.. ..« 2030 

must  not  abandon  ship  without  advice 2040 

duties  of,  on  abandoning  ship 2041 

when  must  not  trade  on  his  own  account 2042 

care  and  diligence  required  of. 2043 

authority  of,  necessary  to  make  jettison 2150 

is  general  agent  for  owner 2378 

may  borrow  on  credit  of  owner 2374 

may  borrow  on  behalf  of  owner  of  cargo 2375 

power  of,  to  make  contracts. 2576 

power  of,  to  hypothecate 2377 

power  of,  to  sell  ship 2378 

power  of,  to  sell  cargo 2370 

authority  of,  to  ransom  ship ; 2380 

power  of,  terminates  on  abandonment  of  ship 2381 

personal  liability  for  contract  concerning  ship 2382 

liability  for  acts  of  persons  employed  about  ships 2388 

responsibility  of,  for  negligence  of  pilot 2384 

when  may  hypothecate  ship  under  bottomry 3019 

ib ^ 3020 

when  may  hypothecate  freightage  under  bottomry 3021 

lien  of. ', 3056 

Sm?  OWNERS- 

controversy  between,*  how  determined 962 

master  of  ship  appointed  by 2035 

when  manager,  called  what ., 2070 

when  manager,  not  entitled  to  compensation 2072 

shipmaster  general  agent  for 2873 

shipmaster  may  borrow  on  credit  of. 2374 

certain  contracts  of  shipmaster  bind 2376 

^         shipmaster  may  sell  ship  without  instructions  from,  when 2378 

contract  to  ransom  ship,  by  shipmaster,  binds 2380 

power  of,  to  bind,  when  ceases 2381 
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SHIP  OWNERS—    (Continued,)  Section. 

when  respODsible  for  negligence  of  ship 2384 

chip's  manager  cannot  bind,  to  an  insurance 2389 

has  insurable  interest 2659 

value  of  insurable  interest  of. 2661 

have  insurable  interest  in  expected  freightage 2662 

may  hypothecate  ship  upon  bottomry • 3018 

when  must  repay  owner  of  cargo  hypothecated  under  respondentia.  3040 

BHIPS   MANAGER- 

defined 2070 

duties  of. 2071 

not  entitled  to  compensation,  when 2072 

powers  of 2388 

limitation  of  powers  of 2389 

BfflPWRECK- 

involuntary  deposit  may  be  made  in  case  of 1815 

duty  of  depositary  in  such  case 1816 

wages  of  seamen  not  lost  by 2058 

See  Abandon mekt;  Loss. 

BIGNATURE- 

defined 14 

officer  taking  acknowledgment  must  affix 1193 

in  indorsement  of  negotiable  instrument 3109 

ib : 8110 

filKGULAR   NUMBER- 

includes  plural 14 

plural  number  includes 14 

BKILL- 

liability  for  injury  arising  from  want  of  ordinary 1714 

borrower  for  use  must  exercise  what 1888 

employ^  must  use  reasonable 1083 

employ^  must  use  all  that  he  possesses 1984 

voluntary  depositary  nfust  use  reasonable 2078 

carriers  of  persons  for  reward  must  use  reasonable 2100 

See  Care;  Diligence. 

BLANDER— 

defamation  effected  by 44 

defined 46 

SOLDIER— 

may  make  nuncupative  will 1289 

SOLEMNIZATION   OF   MARRIAGE— 

changes  status  of  minors  to  that  of  adults 28 

consent  must  be  followed  by,  in  order  to  constitute  marriage 55 

how  effected 68 
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SOLEMNIZATION  OP  MARRIAGE—    (Continued.)  Section. 

by  whom  effected 70 

no  particular  form  of,  required .* 71 

8ubstantial  requisites  of. 72 

certificate  on 73 

persons  married  without,  must  make  declaration,  how 75 

See  Mabbiaoe. 

SPECIFIC    PERFORMANCE— 

of  obligations  may  be  compelled,  when 8384 

right  to  mutual 8385 

not  enforced  unless  mutual 3386 

presumption  in  favor  of,  as  to  real  property 3387 

presumption  against,  as  to  personal  property .* 3388 

may  be  enforced  in  favor  of  party  not  bound,  when 3388 

may  be  enforced,  notwithstanding  penalty  in  contract 8389 

not  enforced  in  respect  of  personal  service 3390 

not  enforced  in  respect  of  contract  to  accept  arbitration 3390 

not  enforced  in  respect  of  act  which  party  cannot  perform 3390 

not  enforced  in  respect  of  agreement  to  procure  act  of  third  person..  8390 

not  enforced  in  respect  of  indefinite  contract 3390 

not  enforced  against  party  not  having  adequate  consideration 3391 

not  enforced  against  party  as  to  whom  contract  is  not  fair 3391 

not  enforced  against  party  not  freely  consenting tft 3391 

not  enforced  in  favor  of  party  in  default 3392 

not  enforced  when  oppressive 8393 

of  agreement  to  buy,  not  enforced  when  title  doubtful 8394 

may  be  enforced  against  persons  claiming  under  party  bound  to 

perform 3395 

of  trust  power,  may  be  compelled 932 

may  bo  enforced  after  revision 3402 

SPECIFIC  REl^F— 

•                to  be  given  only  in  special  cases 3366 

how  given 3367 

not  given  to  enforce  penalties 3369 

See  Spscirxc  Pjcbfobmance. 

SPEED— 

carrier  must  travel  at  what  rate  of. 2104 

SPORTS— 

right  of  conducting  lawfUl,  on  land  an  easement 801 

STAGE  COMPANIES— 

may  be  formed 286 

STATE— 

defined 14 

persons  made  adults  by  laws  of  another,  how  deemed  in  this 80 

98— vol.  u. 
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STATE—    (Continued.)  Section. 

persons  made  minors  by  laws  of  another,  how  deemed  in  this 31 

marriage  contracted  without  the 63 

may  hold  property  as  private  owner 669 

owner  of  what  property 670 

private  party  when  agent  of. ~  1001 

property  escheats  to,  when 1406 

STATUTES— 

in  derogation  to  common  law,  how  construed 4 

effect  of  Code  on  existing 5 

ib 20 

»                    minor  cannot  disaffirm  contract  made  by  authority  of  special 37 

insane  person  cannot  make  contract  without  express  authority  of...  38 

rights  granted  by,  subject  of  ownership 6^ 

STOCK— 

amount  to  be  subscribed  before  incorporating 293 

oath  of  officer  to  subscription  of 295 

majority  of  subscribed,  necessary  to  adoption  of  by-laws 301 

miyority  of  subscribed,  necessary  to  election. -  307 

two  thirds  of  subscribed,  necessary  to  amend  by-laws 304 

two  thirds  of  subscribed,  necessary  to  removal  of  officers 310 

majority  of  subscribed,  constitutes  quorum 312 

dividends  not  to  be  made  from  capital 309 

debts  not  to  be  incurred  beyond  subscribed 309 

capital  must  not  be  increased  or  diminished  except 309 

ib 359 

on  dissolution,  may  be  divided 309 

certificates  of,  how  issued 323 

transfer  of  shares  of. 324 

transfer  of  shares  of,  held  by  married  women ^ 325 

transfer  of  shares  of,  of  non-residents .^ 3M 

hypothecated  shares  of,  how  voted 322 

sale  of  delinquent 341 

when  acquires  jurisdiction  over  certain ~  340 

may  buy  its  own,  when % 343 

disposition  of,  where  corporation  is  purchaser 344 

action  for  recovery  of,  sold  for  delinquent  assessments 347 

STOCKHOLDERS- 

entitled  to  how  many  votes 301 

notice  to  be  given  to,  of  meetings 310 

who  has  hypothecated  stock 322 

liability  of,  for  debts  of  corporation 322 

defined 298 


il 


STOPPAGE  IN  TRANSIT— 

right  of,  who  may  exercise 3076 

when  maybe  exercised 3078 
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STOPPAGE  IN  TRANSIT—    (ConHnued.)  Section. 

how  effected 3079 

does  not  rescind  sale ^ 3080 

STORAGE— 

defined 1851 

degree  of  care  required  of  depositary 1852 

compensation  of  depositary 1853 

how  terminated y. 1854 

ib 1855 

finder  may  put  thing  found  on 1868 

when  carrier  may  place  freight  on 2121 

ib ; 2122 

STRANGER— 

attornment  to,  void 1948 

See  Third  Person. 

STREAM— 

ownership  of  land  newly  formed  by  action  of. 1014 

ownership  of  land  newly  formed  in  navigable 1016 

ownership  of  land  newly  formed  in  unuavigable 1017 

ownerahip  of  islands  formed  by  division  of. 1018 

ownership  of  abandoned  bed  of. 1019 

STREET  RAILROAD  CORPORATIONS— See  Railroad  Corporations. 

SUB-AGENT— 

not  responsible  to  agent's  principal 2022 

when  agent  responsible  to  principal  for ." 2350 

when  not 2351 

See  Agent. 

SUBPCENA— 

*        officer  taking  acknowledgment  may  issue 1201 

SUBROGATION— 

right  of  inferior  lienor  to 2904 

SUBSEQUENTLY  ACQUIRED  TITLE— 

passes  by  operation  of  law 1106 

passes  by  will *. 1312 

SUBSTITUTE— 

responsibility  of  employ^  for , 1989 

SUBSTITUTION— See  Novation. 

SUCCESSION- 

rights  of  children  of  annulled  marriage  to 84 

alien  taking  by,  when  must  assert  his  claim 672 

posthumous  children  take  by .<.....  698 

future  interest  may  pass  by 699 


i 
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SUCCESSION—    (Continued,)  Section. 

property  may  bo  acquired  by 1000 

words  of,  unnecessary  to  pass  a  fee...y 1072 

liability  of  persons  acquiring  property  by 1115 

child  of  testator  bom  after  making  of  will  takes  by 1300 

child  of  testator  unprovided  for  by  -will  takes  by,  when 1307 

deflned ; 1383 

both  real  and  personal  property  pass  by 1384 

to  whom  property  passes  by 1384 

"personal  representatives"  defined 1385 

distribution  of  property  received  by 1386 

illegitimate  child  takes  what  property  by 1387 

mother  of  illegitimate  child  to  take  by 1388 

computation  of  degrees  in  determining 1389 

ib , 1390 

ib 1391 

ib 1892 

ib 1C98 

exclusion  from,  by  advancement 1395 

relatives  of  half  blood,  when  to  take  by 1394 

husband  takes  common  property  by,  on  death  of  wife 1401 

husband  and  wife,  divorced  and  in  fault,  not  to  take  by »  1401 

wife  takes  one  half  of  common  property  by,  on  death  of  husband..  1402 

by  representation 1403 

aliens  mny  take  by 1404 

when  State  takes  by 1405 

ib 1406 

when  State  takes  by,  subject  to  charges 1407 

persons  tiiking  by,  liable  for  debts  of  decedent 1408 

change  of  interest  by,  does  not  aife<*.t  insurance 2556 

mortgaged  property  passing  by,  mortgage,  how  satisfied 2951 

SUCCESSORS- 

of  decedent  may  dispute  legitimacy  of  issue 195 

liable  for  obligations  of  decedent 1403 

in  equal  degree  take  equally 1394 

of  employer,  when  must  compensate  employd 1998 

duty  of  trustee  as  to  appointment  of  his 2200 

must  satisfy  mortgage  on  property  passing  to.. 2951 

See  Pkrsonal  Kkphesektatiyes;  Succ£88iok. 

SUGGESTIONS— 

false,  when  fraudulent 1572 

ib 1710 

See  Representation. 

SUMMONS— 

divorce  not  to  be  g^nted  till  proof  of  actual  service  of. 190 
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SUNDAY—  Section. 

a  holiday 7 

when  legal  holiday  falls  on,  effect 8 

SUPERFLUITY- 

does  not  vitiate 3537 

See  Ambiguity. 

SUPERHUMAN  CAUSE— 

excuses  non-performance 1511 

innkeeper  not  responsible  for 1859 

carrier  not  responsible  for 2194 

no  one  responsible  for S526 

SUPERVISORS— 

may  bring  action  in  behalf  of  child,  for  parental  abuse 203 

may  claim   provision  for  support  of  orphan  out  of  property  of 

intestate  parent 205 

may  give  consent  to  apprenticeship  of  child,  when 265 

may  bind  out  as  apprentices 268 

SUPPORT  TO  LAND— 

right  of  more  than  natural,  may  be  held  as  an  casement 801 

right  of  coterminous  owner  to  lateral  and  subjacent 832 

SUPREME  COURT— 

Justice  of,  may  solemnize  marriage 70 

SURETY- 

defined 2831 

apparent  principal  may  show  that  he  is ^ 2832 

liability  of,  cannot  exceed  terms  of  contract 2836 

liability  of,  not  altered  by  judgment  against  principal 2838 

liability  of,  discharged  by  offer  to  perform  principal  obligation 2839 

interpretation  of  contract  of. ; 2837 

how  exonerated 2838 

lb 2845 

rights  of,  same  as  guarantor's 2844 

rights  of,  to  compel  creditors  to  sue,  etc 2845 

rights  of,  to  compel  principal  to  perform 2846 

rights  of,  to  compel  principal  to  repay  him 2847 

rights  of,  to  compel  co-sureties  to  contribute 2848 

rights  of,  to  enforce  remedies  of  creditor  against  principal 2848 

rights  of,  to  benefit  of  securities  held  by  creditor  or  co-surety 2849 

rights  of,  to  have  principars  property  taken  first 2850 

rights  of  creditor  against .« 2855 

release  of  principal  releases 1543 

ib 2819 

indemnitor,  how  far  entitled  to  rights  of. 2779 

indorser  for  accommodation  has  rights  of. 3122 

when  person  indemnifying  is 2779 

See  Guabaktt;  Lkttxb  of  Cbkdit. 
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SU  RETYSHIP—  Section. 

contract  of,  defined 2831 

how  interpreted 2837 

See  Guaranty;  Surktt;  Letter  of  Credit. 

SURPRISE- 

contract  made  by,  not  specifically  enforced 3390 

SURVEYOR  GENERAL— 

selection  of  right  of.  way  by  corporations  to  be  sent  to 478 

SUSPENSION— 

of  power  of  alienation 770 

ib 771 

ib 715 

ib 733 

of  ownership  of  a  term  of  years 770 

of  power  to  alienate  subject  of  trust 771 

computation  of  term  of,  in  execution  of  power 912 

of  policy  of  insurance  by  transfer  of  thing  insured 2593 

T 

TAIL— 

estates  in,  abolished 763 

to  what  extent  valid , 764 

TAXES- 

owner  of  life  estate  must  pay 840 

covenant  for  payment  of,  runs  with  land 1463 

TECHNICAL  WORDS*- 

how  construed 13 

ib 1327 

ib 1328 

TELEGRAPH— 

carrier  by,  must  use  utmost  care 2162 

common  carrier  by,  must  transmit  messages  in  what  order 2207 

TELEGRAPH    CORPORATIONS— 

may  be  formed 286 

articles  of  incorporation  must  state  what  additional  facts 291 

prerequisites  to  filing  articles  of  incorporation 294 

right  of  way  along  water,  roads,  and  highways 536 

liability  for  injuring  telegraph  property 537 

liability  for  malicious  injury  to  property 538 

conditions  on  which  damages  to  subaqueous  cable  may  be  recov- 
ered   639 

duty  to  send  dispatch • « 540 

may  dispose  of  certain  rights 541 

rates  of  charges  to  be  fixed  and  published 542 
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TENANT—  Section. 

husband  and  wife  may  hold  property  as  joint,  or  in  common 161 

for  life,  heirs  of,  when  take  as  purchasers  779 

at  will,  how  required  to  quit 789 

damages  for  willful  holding  over 8344 

ib 3345 

for  life,  rights  of 818 

for  years  or  at  will,  rights  of. a 819 

ib 820 

attornment  by,  when  unnecessary 1111 

attornment  by,  when  void 1948 

when  several  devisees  take  as  in  common  1350 

may  repair  at  expense  of  landlord,  when 1942 

continued  possession  of,  when  renews  lease 1945 

must  give  notice  to  landlord  of  adverse  proceeding 1948 

when  rent  pa3'able  by T. 1947 

of  part  room,  entitled  to  whole .'. 1949 

released  from  rent  by  letting  room  in  parts 1949 

See  Landlobd.. 

TESTAMENT— See  Will. 

TESTATOR— 

must  subscribe  will 1276 

mutual  or  conjoint  will  may  be  revoked  by  any 1279 

how  may  revoke  will 1292 

effect  of  marriage  on  will  of. 1298 

ib ;. 1299 

ib 1300 

child  born  after  death  of,  to  succeed 1306 

children  of,  unprovided  for  in  will,  may  succeed 1307 

title  subsequently  acquired  by,  pass  by  will  of 1312 

property  of,  how  disposed  of  in  payment  of  debt 1359 

See  Will;  Devisu;  Bequest;  Legacy. 

TESTIMONY— 

of  witness,  when  privileged 47 

divorce  not  to  be  granted  on  uncorroborated 130 

^ee  Evidence. 

THEATER  CORPORATIONS— 

may  be  formed 286 

THING  IN  ACTION— 

defined ;.  953 

transfer  of  and  survivorship  in 954 

« 

value  of,  how  determined  in^assessing  damages 3356 

THIRD  PERSON - 

defined 14 

when  may  recover  for  necessaries  furnished  wife 174 
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THIRD  PERSON—    (Continued,)  Section. 

i                              '             when  may  recover  for  necessaries  furnished  child 208 

when  may  not  recover  for  necessaries  furnished  child 209 

estates  for  life  of. 766 

remainder  on  estates  for  life  of. 775 

ih 776 

effect  of  transfer  where  consideration  is  paid  hy 853 

ib.».. 854 

ib c 855 

consent  of,  to  execution  of  power,  how  given 907 

delivery  in  escrow  must  be  made  to 1057 

fn^nt  may  inure  to  benefit  ot 1085 

may  enforce  contract  made  for  his  own  benefit 1559 

when  voluntary  trustee 2243 

when  must  see  to  application  of  trust  property 2244 

trusts  for  benefit  of .* 2250 

ratification  to  prejudice  of,  not  allowed 2313 

responsibility  of  agent  to 2343 

agent  must  deliver  thing  held  for  principal  to,  when 2344 

liability  of  partner  to 2442 

who  liable  as  partner  to 2444 

information  of  belief  of,  material  in  marine  insurance 2670 

propel  ty  may  be  pledged  for  benefit  of 2992 

contract  to  procure  act  to  be  done  by,  not  specifically  enforced 3390 

rights  of,  not  to  be  prejudiced  by  revision  of  contract,  when. 3399 

act  of,  not  to  prejudice 3520 

who  must  suffer  by  act  of .*. 3543 

THREAT— 

desertion  caused  by,  how  operates  as  a  ground  of  divorce 98 

trustee  must  not  use,  to  obtain  advantage 2228 

parti\fr  must  not  use,  to  obtain  advantage 2411 

See  Duress;  Menace;  Undue  Influence. 

a 

TICKET— 

to  passenger,  effect  of. 2179 

TIDE  WATER- 

owner  of  land  bounded  by 830 

TIME— 

how  computed 10 

of  commencing  action  for  nullity  of  marriage 83 

certain  causes  for  divorce  must  continue  for  what 107 

of  commencing  actions  for  divorce 127 

of  creation  of  interest,  what 4 749 

in  which  alien  non-resident  must  assert  his  claim  to  take  by  suc- 
cession   678 

of  delivery  of  grant,  presumption  of ; 1055 

words  in  will,  relate  to  what ^...^  1388 
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TIME—    {Continued,)  Section, 

at  which  obligation  must  bo  performed 1490 

ib 1491 

not  of  essence;  unless  expressly  declared 1493 

ib 1658 

of  performance  of  contract 1657 

of  performance  of  contract,  may  be  extended 1668 

*          entire,  of  servant,  belongs  to  master 2018 

to  which  representation  in  insurance  refers 2577 

allowed  for  traveling  to  record  personal  mortgage ^...  2966 

does  not  confirm  a  void  act 3589 

See  Lapse  or  Timb. 

TITLE— 

of  Act  establishing  the  Civil  Code 1 

filing  inventory  of  wife's  property  gives  notice  of  her 166 

ownership  of  instruments  affecting A 994 

of  property,  how  acquired 1000 

ib 1001 

by  occupancy 1006 

ib 1007 

by  accession 1018 

by  transfer , 1089 

redelivery  of  grant  to  grantor  does  not  revest 1058 

fee  simple,  when  presumed  to  pass 1105 

subsequently  acquired,  passes  by  operation  of  law 1106 

subsequently  acquired,  passes  by  will ,  1312 

what,  passes  by  transfer.. 1083 

ib 1106 

to  highway,  passes  by  transfer 1112 

to  personal  property,  what  passes  by  transfer. 1140 

transfer  of,  under  executory  agreement  of  sale 1141 

when  buyer  acquires  better,  than  settler  has 1142 

instruments  evidencing,  declared  by  judgment,  how  proved  for 

record 1150 

ib V 1204 

what,  vests  by  homestead  declaration 1265 

to  homestead,  how  recorded 1268 

by  devise  by  will 1311 

when,  pusses  by  specific  devise  or  legacy 1368 

to  thing  in  pei'formance,  when  passes  to  creditor 1602 

warranty  of,  to  personal  property > 1765 

loan  for  use  does  not  transfer 1885 

loan  for  exchange  transfers 1904 

to  freight,  by  transfer  of  bill  of  lading 2127 

ib '. 2128 

implied  warranty  of,  to  personal  property,  is  authority  to  agent  to 

sell., 2328 

lien  does  not  transfer ; 2888 

99— vol.  ii. 
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TITLES—  *  Section. 

I,  II,  III,  IV,  Part  V,  of  the  Political  Code,  see  pages  687-590, 
Appendix. 

TITLE  DEEDS— 

ownership  of. 994 

TOLLS— 

wagon  road  corporations  may  collect 514 

penalty  for  taking  unlawful 514 

not  to  be  charged  on  public  highways 515 

rates  of,  to  be  posted  over  gate 516 

toll  gatherer  may  detain  person  until  paid 517 

toll  gatherer  not  to  detain  person  unnecessarily 518 

penalty  for  avoiding ; 519 

right  of  taking,  may  be  held  as  a  servitude 802 

TRADE— 

contract  restraining,  how  far  allowed 1673 

ib 1674 

ibJ 1675 

See  BusiKESS. 

TRADE  MARKS— 

subjects  of  ownership 655 

what  may  be  appropriated  as 991 

implied  warranty  of. 1772 

See  Marks. 

TRANSFER— 

of  services  and  custody  of  child,  how  only  can  be  effected 197 

of  stock,  how  effected 324 

of  stock  of  married  woman,  how  effected 325 

of  stock  of  non-resident,  how  effected 326 

future  interests  may  pass  by 699 

effect  of,  where  consideration  is  paid  by  third  person 853 

ib / 854 

ib 855 

effect  of  omitting  to  declare  trust  in 869 

thing  in  action  subject  to 954 

product  of  the  mind  subject  to 982 

good  will  of  business  subject  to 993 

property  acquired  by 1000 

defined 1039 

voluntary,  defined 1040 

voluntary,  consideration  not  necessary  to  its  validity  (see  Gift) 1040 

what  may  be  subject  of 1044 

mere  possibility  not  subject  of 1015 

right  of  reentry  subject  of .' 1016 

•              adverse  claim  subject  of 1047 

agreement  not  to  transfer  insured  interest,  when  void 2599 


INDEX.                              .  787 

TRANSFER—    (Ckmlinued,)       '  Section. 

life  insurance  policy  may  pass  by 2764 

of  thing  insured  does  not  transfer  policy 2593 

of  interest  in  partnership  property  dissolves  partnership 2150 

Mode  of—  * 

oral 1052 

by  grant  (see  Grant) 1053 

Buffed  of— 

to  vest  title  in  transferee 1063 

upon  incidents  of  things  transferred 1084 

in  favor  of  stranger ■. 1085 

of  personal  property  by  sale .,  1140 

Unlawful  atid  Fraudulent — 

certain  instruments  void  against  purchasers 1227 

not  void  against  purchasers  having  notice,  unless  fraud  is  mutual...'  1228 

power  to  revoke,  when  deemed  executed 1220 

ib 1230 

other  provisions  concerning 1231 

certain  presumed  to  be : 3440 

when  creditor  can  avoid 3441 

question  of  fraud  in  respect  to,  a  question  of  fact 3442 

Of  Obligations — 

burden,  when  transferable 1457 

right  arising  outof  obligation 1458 

of  obligation  running  with  the  land 1460 

See  Covenants. 
Of  Personal  Property — 

when  must  be  in  writing 1135 

by  sale 1136 

of  title  under  sale 1140 

under  executory  agreement 1141 

effect  of,  under  sale - 1142 

See  Gifts. 

TRANSIT— 

mortgaged  property  in,  where  deemed  located 2967 

stoppage  in .'...«  3076 

stoppage  in,  how  effected 8079 

stoppage  in,  effect  of. 3080 

TRANSPORTATION— See  Carriage. 

TREES— 

ownership  of 833 

ib 834 

damages  for  injuries  to 3346 

TRESPASS- 

personal  property  acquired  by 1031 

on  personal  property,  liability  of  trespasser 1033 
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TRIFLES—    ,  Section, 

law  disregards 3533 

TRUST— 

suspension  of  power  to  alienate  subject  of. 771 

powers  in  (see  Powekb). 

interest  in  existing,  how  transferred 1135 

transfer  of  property  in,  when  to  be  recorded 1164 

voluntary,  defined 2216 

involuntary,  defined ^  2217 

parties  to,  defined 2218 

for  what  object  may  be  created 2220 

who  deemed  trustee  under ....^  2219 

voluntary,  how  created  as  to  trustor 2221 

voluntary,  how  created  as  to  trustee 2222 

obligations  of  tnistee  under  (see  Trustek). 
obligations  of  trustor  under  (see  Trustor). 

obligations  of  third  persons  in  respect  to , 2243 

thiid  person,  when  bound  to  see  to  application  of  property  in ~  2244 

For  Benefit  of  Third  Person— 

defined -  2250 

how  created 2251 

when  Court  is  trustor  under 2252 

how  declared ~  2253 

ib 2254 

obligations  of  trustee  under  (see  Trustee). 

termination  of 2279 

not  revocable 2280 

See  Trusts  in  Real  Property. 

TRUSTEE— 

on  dissolution  of  corporations 400 

trui^t  powers  of,  imperative 932 

effect  of  right  of  selection  by,  of  trust  power 933 

construction  of  trust  powers  of. 984 

ib 985 

of  power,  effect  of  death  of 936 

defined 2218 

what  constitutes 2219 

trust,  how  created  as  to 2222 

involuntary,  wrongful  holder  of  thing  is 22^ 

involuntary,  fraudulent  gainer  of  thing  is 2224 

must  act  in  best  faith 2228 

not  to  use  property  for  his  own  funds 2229 

must  not  take  advantage  of  beneficiary 2231 

must  not  bike  part  in  transactions  adverse  to  beneficiary 2230 

must  not  assume  trust  adverse  to  interest  of  beneficiary 2282 

must  disclose  adverse  Interest  to  beneficiary 2238 

when  guilty  of  fraud 2284 
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TRUSTEE—    (Continued.)  Section. 

mixing  funds  with  his  own,  how  far  liable 2236 

presumption  aj^inst » 2235 

measure  of  liability  of,  for  breach  of  trust 2237 

ib 2288 

responsible  for  acts  of  co-trustee,  when 2230 

when  person  acquiring  trust  property  becomes 2250 

payment  to,  when  sufficient 2244 

when  third  person,  when  becomes  involuntary 2248 

assent  of  trustor  and,  creates  trust 2251 

appointed  by  Court,  who  is  trustor  of. 2252 

must  fulfill  purpose  of  trust 2258 

must  use  ordinary  care  and  diligence 2259 

must  procure  trustworthy  successor  on  discharge 2260 

must  invest  trust  fund,  how ,\ 2261 

must  pay  interest,  when 2262 

cannot  enforce  claim  against  trust  fund 2268 

powers  of,  as  agent 2267 

cannot  act  without  assent  of  co-trustee 2268 

discretionary  power  of,  how  controlled '2269 

involuntary,  rights  of. 2275 

office  of,  how  vacated 2281 

how  discharged 2282 

how  removable 2283 

appointment  of  new 2287 

survivorship  of. 2288 

District  Court,  when 2289 

insurance  by,  how  made 2589 

Of  Real  Property — 

existing  estate  of,  not  divested 849 

takes  no  estate  in  certain  cases 850 

ib 858 

ib 860 

must  execute  release,  when 850 

whole  estate  vests  in,  when 863 

when  grant  to,  to  be  deemed  absolute 869 

acts  of,  in  breach  of  expressed  trust,  void 870 

estate  of,  when  ceases 871 

See  Trust;  Trust  in  Real  Property. 

TRUSTOR- 

defined 2218 

trust,  how  created  as  to 2222 

Court,  when  deemed 2252 

mutual  consent  of  trustee  and,  necessary  to  create  trust 2251 

declaration  of  trust  by 2258 

ib 2254 

declaration  of  trust  by,  must  be  obeyed 2558 
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TKUSTOR—    (Continued,)  Section. 

cannot  revoke  trust,  when 2280 

See  Trust;  Trusts  in  Keal  Property;  Trustee;  Ben- 

BFICIART. 

TRUSTS  IN  REAL  PROPERTY— 

limited  to  those  specified 847 

when  legal  estates 848 

certain,  unaffected 849 

for  simple  use  of  another,  void 850 

for  simple  use  of  trustee  under,  must  release 850 

certain  implied  trusts  not  affected 851 

must  be  in  writing 852 

resulting,  limited 853 

resulting,  in  favor  of  creditors 854 

resulting,  in  favor  of  others 855 

resulting,  not  to  prejudice  purchasers 856 

express,  for  what  purposes  allowed 857 

devise  creating,  when  deemed  only  a  power 858 

when  liable  tocreditors 859 

when  no  estate  vests  under 800 

vest  whole  estate  in  trustees 863 

author  of,  may  prescribe  to  whom  ebtate  shall  belong 864 

estate  of  grantee  subject  to 865 

estate  leftin  author  of. 866 

powers  over,  of  beneficiaries 867 

ib 868 

effect  of  omitting  to  declare  in  conveyance 869 

expressed  in  creation  of  estate,  acts  in  breach  of,  void 870 

when  to  cease 871 

u 

UNCERTAIN  TY- 

in  will,  how  interpreted 1318 

UNDUE  INFLUENCE— 

will  procured  by,  void 1272 

contract  obtained  through,  voidable .* 1567 

ib 1C89 

defined 1575 

thing  gained  by,  held  in  trust 2224 

presumption  of,  against  trustee 2235 

UNITED  STATES— 

meaning  of  term  as  used  in  the  Code 14 

UNLAWFUL— 

condition  in  instrument  renders  it  void 709 

condition  in  obligation  void 1442 

alternative  in  contract,  effect  of. 1451 
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UNLAWFUL—    (Omtinued.)  Section. 

object  of  contract  avoids  it,  when 1596 

contracts  (see  Contracts). 
transfers  (see  Transfers). 

UNKECORDED  INSTRUMENTS— 

valid  as  between  parties  and  those  having  notice 1217 

See  Recording. 

UNSOUND  MIND— See  Persons  op  Unsound  Mind. 

USAGE— 

defined 14 

meaning  of  words  fixed  by,  to  be  followed 1644 

employ^  to  conform  to 1962 

agent  to  conform  to 2349 

USES  AND  TRUSTS— See  Trusts  in  Real  Property. 

USUAL— 

defined 14 

V 

VALUABLE  CONSIDERATION— 

defined ;.. 14 

See  Consideration. 
VALUE- 

deflned 14 

VEHICLES— 

carrier  must  provide  safe 2101 

carrier  must  not  overload 2102 

ib 2186 

common  carrier  must  provide  a  sufiScient  number  of. 2184 

carrier  must  carry  luggage  in  same  vehicle  with  passengers 2183 

See  Carrier. 

VENDOR— 

lien  of. 3046 

ib 3060 

when  deemed  to  waive  lien » 8047 

extent  6f  lien  of. 8048 

VERDICT— 

term  includes  what 14 

VESSEL— 

rules  for  navigating.... 970 

See  Ship. 

VESTED    INTEREST— 

future,  defined 694 


/ 
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VIGILANT—  Section, 

preference  given  to  the 3527 

VOLUNTARY   TRANSFER— 

defined ^  1040 

consideration  not  necesijAry lOiO 

See  TfiANSFXR. 

VOLUNTARY   DEPOSIT-See  Depomt. 

VOYAGE- 

owner  of  ship  for,  liable  for  repairs  and  supplies 965 

power  of  shipmaster  during ~  2037 

ib 2038 

ib 2039 

ib 2040 

insured,  how  determined 2692 

deviation  from,  defined 2098 

deviation  from,  when  proper 2696 

deviation  from,  when  improper 2696 

deviation  from,  efiTect  of  on  insurance 2697 

See  Ship. 

w 

WAGES- 

of  minor,  when  may  be  paid  to  him 212 

of  seamen,  when  begin 2055 

of  seamen,  depend  on  freightage,  when 2054 

of  seamen,  depend  on  freightage,  when  not 2058 

of  seamen,  when  voyage  is  broken  up 20£6 

of  seamen,  when  wrongfully  discharged,  etc 2057 

of  seamen,  when  prevented  from  rendering  service 2060 

of  seamen,  when  personal  representatives  entitled  to 2062 

of  seamen,  not  to  be  lost  by  special  agreement.. 2052 

of  seamen,  lien  for « 3056 

WAGON  ROAD  CORPORATIONS— 

may  be  formed 286 

articles  of  incorporation  must  stiite  what  additional  facts 291 

prerequisites  to  filing  articles  of  incorporation 294 

three  Commissioners  to  act  with  surveyors 512 

survey  and  map  to  be  filed  and  approved  by  Supervisors 513 

tolls,  etc.,  to  be  collected 514 

penalty  for  taking  unlawful  toll 514 

no  toll  to  be  charged  on  public  highways 515 

rates  of  toll  to  be  post(>d  over  gate 516 

toll  gatherer  may  detain  person  until  toll  paid 517 

toll  gatherer  not  to  detain  person  unnecessarily 518 

penalty  for  avoiding  tolls .; 519 

penalty  for  trespass  on  property  of. 520 

when  capital  is  repaid,  tolls  to  be  reduced 521 
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WAGON  ROAD  CORPORATIONS—    (Contitiued,)  SecUon. 

may  mortgage  and  hypothecate  property 522 

this  Title  to  apply  to  roads  owned  by  natural  person 623 

WAIVER- 

person  of  unsound  mind  cannot  lose  rights  by 40 

of  objections  to  offer  of  performance 1501 

of  option  as  to  delivery  of  goods 1756 

of  communication  in  insurance 2568 

of  notice  of  sale  of  pledged  property 8003 

of  demand  by  pledgor  or  debtor 3004 

of  presentment  and  notice 3159 

of  protest 3160 

of  provisions  of  this  Code  by  stipulation  between  parties 3268 

WARr- 

dissolves  partnership,  when 2450 

WARD— 

defined 287 

rules  for  awarding  custody  of. 246 

release  of  guardian  by •••  256 

WARRANTIES— 

lineal  and  collateral  abolished 1115 

WARRANTY— 

covenant  of,  runs  with  the  land 1463 

covenant  of,  executoiy  contract  binds  seller  to  insert 1783 

defined 1763 

none  implied  in  sale,  except 1764 

of  title  to  personal  property 1765 

on  sale  by  sample 1766 

where  buyer  relies  on  seller's  judgment 1767 

by  manufaoturer 1768 

ib 1769 

ib 1770 

of  goods  inaccessible  to  buyer 1771 

of  trade  marks 1772 

of  other  marks  on  goods 1773 

as  to  sale  of  written  instrument 1774 

of  provisions  for  domestic  use 1775 

as  to  sale  of  good  will 1776 

on  judicial  sale 1777 

effect  of  general 1778 

right  of  buyer  to  inspect  goods  on  sale  with 1785 

right  of  buyer  to  rescind  in  case  of  breach  of. 1786 

implied,  of  money  exchanged 1807 

implied,  in  authority  to  agent  to  sell  personal  property 2323 

ioa-.voi.  11. 
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WABRANTY—    {Oontintied.)  Section. 

of  authority 2342 

agent  has  power  4»  give '. 2323 

auctioneer  has  power  to  give 2362 

implied  in  negotiable  instrument 3116 

damages  for  breach  of,  of  quality  of  personal  property 3313 

damages  for  breach  of,  of  title  to  personal  property 3312 

damages  for  breach  of,  of  agent's  authority 3318 

In  Insurance — 

may  be  express  or  implied 2603 

no  form  necessary  to  constitute 2604 

when  express,  must  be  in  policy 2605 

may  relate  to  past,  present,  and  future 2606 

express,  defined 2607 

as  to  future,  defined 2606 

fulfillment  of,  when  excused 2609 

violation  of  material,  avoids  policy 2610 

violation  of  immaterial,  does  not  prejudice 2611 

violation  of,  without  fraud,  effect  of. 2612 

may  be  qualified  by  representation,  when 2575 

marine — 

implied,  of  seaworthiness 2681 

implied,  when  complied  with 2682 

ib 2683 

implied,  to  what  extends 2684 

implied,  as  to  different  parts  of  voyage 2685 

implied,  delay  in  repairing,  breach  of. 2686 

express,  of  neutrality,  etc.,  efiTect  of. 2688 

WATER— 

right  of  taking,  an  easement 801 

right  of  receiving  and  discharging  on  land,  an  easement 801 

boundaries  by ^ 830 

rights  to,  how  acquired 1410 

appropriation  must  be  for  use 1411 

point  of  diversion  may  be  changed 1412 

may  be  turned  into  natural  channels 1413 

priority  of  right  to 1414 

notice  of  appropriation 1415 

diligence  in  appropriation 1416 

"  completion,"  defined : 1417 

doctrine  of  relation  applied  to 1418 

forfeiture  of  right  to 1419 

rights  of  present  claimant „  1420 

rights  of  riparian  owners 1422 

WATER  AND  CANAL  CORPORATIONS— 

maybe  formed 286 

may  obtain  contract  to  supply  city  or  town 548 
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"WATEK  AND  CANAL  CORPORATIONS—    (Continued.)  Section. 

duties  of. 549 

rates  to  be  fixed  by  Commissioners 549 

right  of  way 550 

to  build  and  keep  bridges  in  repair 551 

WAYS- 

boundarics  by 831 

See  Right  of  Way. 

WEAKNESS  OF  MIND— 

unfair  advantage  taken  of,  renders  contract  voidable 1567 

ib 1575 

WHARP  CORPORATIONS— See  Bridge  and  Ferry  Corporatiokb. 

WIDOW- 

legacy  to,  when  chargeable  with  debts  of  testator 1361 

interest  on  legacy  to,  whfin  accrues 1369 

See  Wife;  Succession. 

WIFE— 

abduction  of,  forbidden : 49 

must  abide  by  husband's  reasonable  selection  of  residence t 103 

on  refusal  so  to  do  ^he  commits  desertion 103 

if  place  is  unfit  and  she  refuses,  husband  commits  desertion 104 

neglect  of  husband  to  provide  for,  is  ground  for  divorce.. 105 

may  be  granted  alimony  on  divorce 136 

ib 137 

ib 139 

when  allowance  may  be  withheld  from 142 

when  shall  support  husband  out  of  her  property 176 

legitimacy  of  issue,  where  divorce  granted  for  adultery  of. 145 

separate  property  of. -. 162 

may  dispose  of  her  separate  property  without  consent  of  her  hus- 
band   162 

cannot  make  contract  for  payment  of  money 167 

inventory  of  separate  property  of.... fc 165 

eflTect  of  recording  inventory  of  separate  property  of 166 

cannot  mal^  contract  for  payment  of  money 167 

earnings  of,  not  liable  for  debts  of  husband 168 

earnings  of,  when  living  separate,  separate  property 169 

husband  not  liable  for  debts  of,  contracted  before  marriage 170 

not  liable  for  debts  of  husband 171 

property  of,  liable  for  her  own  debts 171 

not  allowed  estate  in  dower 173 

support  of. 174 

husband  not  liable  for  her  support  if  she  abandons  him 175 

husband  not  bound  to  support  children  of,  by  former  marriage 209 

consent  of,  necessary  for  husband  to  adopt  child 223 

husband  cannot  select  homestead  from  separate  property  of 1239 
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WIFE—    {Ccmtimied.)  Section. 

is  "head  of  family" 1261 

must  join  husband  in  disposing  of  homestead 1342 

may  dispose  of  separate  property  by  will 1273 

disposition  of  common  property  in  case  of  death  of. 1401 

duress  or  menace  of,  avoids  contract  of  husband,  when 1569 

lb 1570 

See  Harriaoe;  Divorce;  Marrikd  Woman;  Husband 
AND  Wife. 

WILL- 

includes  codicils. 14 

when  person  of  unsound  mind  may  make 40 

future  interest  may  pass  by 699 

power  to  dispose  of  property  by,  how  executed 901 

power  to  dispose  of  property,  when  cannot  be  executed  by..... 902 

power  in  trust  created  by,  how  executed 957 

power  may  be  acquired  by 1000 

liability  of  persons  acquiring  property  by 1115 

effect  of,  upon  gift 1152 

who  may  make 1270 

insane  person  incompetent  to  make 1271 

procured  by  fraud,  etc.,  may  be  denied  probate 1272 

revocation  of,  obtained  by  fraud,  etc.,  void 1272 

married  woman  may  dispose  of  her  separate  property  by 1273 

what  may  pass  by 1274 

who  may  take  by 1275 

written,  how  executed.* 1276 

Olographic — 

defined 1277 

witness  to,  must  state  residence 1278 

conjoint  or  mutual 1279 

competency  of  subscribing  witness  to 1280 

conditional .-. 1281 

gift  by,  to  subscribing  witness,  when  void 1262 

creditors  competent  witnesses  to 12B2 

witness  to,  when  entitled  to  devise  b}* 1283 

made  in  other  State,  valid 1284 

void,  unless  duly  executed ^ 1285 

subsequent  change  of  domicile  does  not  affect 1286 

effect  of  codicil  on 1287 

power  to  devise,  how  executed  by  terms  uf. 1330 

execution  and  construction  of  prior,  not  affected  by  the  Code 1375 

mortgage  on  property  devised  by,  how  satisfied 2940 

child  bom  after  making  of,  takes  certain  share 1306 

children  unprovided  for  by,  when  may  succeed 1307 

share  of  child  bom  after  making  of,  out  of  what  portion  taken 1808 

death  of  devisee  before  testator 1309 

ib 1843 

ib 1344 
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WILL   (Olographic)—    (Continued,)  Section. 

devises  of  land  in,  how  construed 1311 

subsequently  acquired  title  passes  by 1312 

change  of  interest  by,  does  not  affect  insurance 2556 

Interpretation  of— 

according  to  intention , 1317 

to  be  confined  to  written  will 1318 

rules  of,  to  bo  observed 1310 

.  several,  to  be  taken  together 1320 

all  parts  to  be  considered  in 1321 

latter  part  controls 1321 

distinct  clause  not  affected  by  indistinct 1322 

in  case  of  ambiguity  or  doubt 1323 

words  to  be  taken  in  ordinary  sense 1324 

words  to  receive  operative  construction 1325 

technical  words 1327 

technical  words  not  necessary 1328 

to  avoid  intestacy 1326 

word  **heirs"  not  necessary  to  pass  fee 1320 

of  devise,  etc.,  of  real  property,  etc 1331 

of  devise  of  residue  of  real  property 1332 

of  devise,  as  referring  to  time  of  death 1333 

to  what  time  words  refer 1336 

of  devise  or  bequest  to  a  class 1387 

of  words  of  donation  and  limitation 1835 

of  directions  for  conversion • 1338 

by  what  law  governed 1376 

Itevocation  of— 

procured  by  fraud  may  be  annulled 1272 

of  mutual  will  may  be  effected 1270 

made  in  other  State,  valid 1284 

void  unless  duly  executed 1285 

subsequent  change  of  domicile  does  not  affect 1286 

of  written  will 1202 

evidence  of. 1203 

by  obliteration • 1204 

of  duplicate.- 1205 

by  subsequent  will 1206 

subsequent,  does  not  revive  prior  will 1207 

by  marriage  and  birth  of  issue 1208 

by  marriage  of  testator 1200 

by  marriage  of  testatrix 1300 

contract  to  sell  property  disposed  of  by  will,  is  not 1301 

incumbrance  on  property  disposed  of  by  will,  is  not 1302 

conveyance,  when  is ^ 1304 

conveyance,  when  is  not 1303 

revokes  codicils 1305 

provisions  relating  to,  apply  to  what  wills 1374 
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WILL—    (Continued,)  Section. 

Nuncupative— 

how  executed* 1288 

requisites  to  make  valid 1289 

proof  of. 1290 

probate  of 1291 

need  not  be  in  writing 1276 

WITNESS- 

teet'mony  of,  when  privileged 47 

recording  of  instruments  proved  by  other  than  subscribing 1198 

oath  of  credible,  necessary  in  taking  acknowledgments 1185 

subscribing,  to  be  personally  known  to  officer  taking  proof. 1196 

subscribing,  shall  prove,  what ^ 1197 

subscribing,  handwriting  of,  when  may  be  proved 1198 

subscribing,  evidence  of,  to  prove,  what 1199 

to  will,  necessary 1289 

ib 1276 

to  will,  duties  of. 1278 

to  will,  cannot  take  under  will 1282 

to  will,  when  may  take  as  much  under  will  as  by  succession 1283 

not  necessary  to  olographic  will 1277 

See  Evidence. 

WORDS— 

giving  joint  authority,  how  construed 12 

construction  of 13 

construction  of,  technical 13 

of  inheritance,  not  necessary  to  pass  a  fee 1072 

Interpretation  of— 

doubtful 1068 

ib 1654 

to  be  taken  in  ordinary  sense 1644 

ib. 1324 

technical,  not  necessary  in  will 1328 

to  receive  operative  construction  in  will 1825 

technical,  how  construed 1327 

ib 1645 

to  be  given  some  meaning  if  possible 1326 

in  will,  to  what  time  refer 1336 

of  donation  and  limitation  in  will 1335 

See  Definitions;  Interpretations. 

WORKMANSHIP— 

ownership  of  personal  property  formed  by  writing  materials  and ...  1028 

WRECK— See  Shipwreck. 

WRIT— 

defined 14 
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1?V^EITING—  Section. 

defined ?. 14 

marriage  settlement  to  be  in ^...  178 

consent  to  apprenticeship  to  be  in 266 

trusts  in  real  property  must  be  in 852 

execution  of  power  to  be  by  instrument  in 899 

ownership  of  private  communications  in 991 

transfer  may  be  made  without,  when 1052 

transfer  in,  called  grant 1053 

transfer  of  real  property  must  be  in 1091 

instruments  in,  prima  facie  import  consideratio^i 1096 

transfer  of  what  personal  property  to  be  in 1185 

will  in,  how  executed 1276 

nuncupative  will  need  not  be  in 1288 

n  on -negotiable  instrument  in,  transferable 1459 

debtor,  on  payment  of  debt,  entitled  to  receipt  in 1499 

debtor  may  be  released  by  release  in 1541 

what  contracts  must  be  in 1624 

contract  prevented  by  fraud  from  being  put  in,  may  be  enforced 

when 1623 

supersedes  oral  negotiations  concerning  contract 1625 

contract  in,  takes  effect  when' 1626 

contract  in,  how  far  disregarded  when  erroneous 1640 

intention  of  parties  when  ascertained  from 1689 

in  contract  controls  printed  parts 1651 

contract  in,  how  altered 1698 

authority  of  agent  to  execute  executory  real  instrument  to  be  in 1732 

implied  warranty  on  sale  of  executory  instrument  in 1774 

carrier^s  obligations  not  altered  except  by  agreement  in 2174 

guaranty,  when  must  be  in 2793 

real  mortgage  must  be  in 2937 

power  of  attorney  to  execute  personal  mortgage  must  be  in 2959 

WKONG- 

he  who  consents,  suffers  no 8515 

no  one  can  take  advantage  of  his  own 3517 

remedy  for  every ; 3523 

law  does  not  interpose  between  parties  equally  in 3524 

WRONGS- 

minors  and  persons  of  unsound  mind  liable  for ,  41 

Y 

YEAR- 

defined ^ 14 

ib 1917 
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